IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
DOCKET NO. 33664
IN RE: FLOOD LITIGATION - Civil Action No. 02-C-797

Honerable Arthur M. Recht
Coal River Watershed

i LS
STUART CALWELL (WVSB#595) L 5 ii
The Calwell Practice, LL.C _ 5‘ RO L. PERIY 11, CLERK
Law and Arts Center West ' ? CBUPREME COURT OF APPEALDG
500 Randolph Street _ P OFWRGT VIRIGINIA o
Post Office Box 113 ' : .

Charleston, West Virginia 25302

W. RANDOLPH MCGRAW(WVSB#5086)
McGraw Law Office

P. 0. Box 279

Prosperity, West Virginia 25909

J. David Cecil (WVSB#683) :

Jam_e.s _F._Humph,reys__& _-A_sso_ciates’_lj:_e-_ —ee O O
Suite 800, 500 Virginia Street, East : :
Charleston, West Virginia 25301



1L

VL

INDEX

INTRODUCTION

KIND OF PROCEEDING AND NATURE OF RULING

STATEMENT OF FACTS OF THE CASE

A
B.

C.

Pertinent Discovery and Disclosure Rulings
Pertinent Pleadings Filed Prior to Panel Judge’s Rule 12 Dismissal

Trial Plan for In Re Flood Litigation Cases Including Coal River Watershed

" ASSIGNMENTS OF ERROR

‘STANDARD OF REVIEW

ARGUMENT AND CITATION OF AUTHORITY

A.

The Panel Judge is without jurisdiction to rule on the sufficiency of the
Appellants’ complaints.

Even if The Panel Judge had thé jurisdiction to Liti gate the sufficiency of

“Appellant’s claims, he erred in his interpretation and application of Rules 8§,

12(b)(6), 12(c), and 12(e) WVRCP.
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
DOCKET NO. 33664
IN RE: FL0.0D LITIGATION - Civil Action No. 02-C-797
: Honorable Arthur M. Recht
Coal River Watershed

L

INTRODUCTION.

Onl anuary 18, 2007, the Circuit Court Judge (the Honorable Arthﬁr M Recht,
_ h¢1‘eafter “Panél Judge”) serving as a member of the Flood Mass Litigation Panel |
re.sponsiblc for the Coal River Watershed', one of a number of identified watersheds
" involved in this mass litigation, entered an Order dismissing with prejudice all claims
relating to the July 8, 2001, flooding within the Coal River Watershed:
“26. Accordingly, pursuant to Rule 12(b)(6) and 12(c) of the West
Virginia Rules of Civil Procedure, this Court hereby DISMISSES
WITH PREJUDICE each and every claim relating to the July §, 2001
flooding asserted by each and every Plaintiff within the Coal River
watershed.”
Memorandum of Opinion and Order, January 18, 2007, page 31.

Appellants seek a reversal of the J aﬁuary 18, 2007, Order, reinstatement of the
cases and remand to the Circuit Court of Raleigh .County, West Virginia, or such other
venue as is appropriate, for .trial, éil in accordance with the _procedural and substantive léw
in this juriédiction aﬁd in accordahce with In Re Flood Litigation, 607 S.E.2d 863 (W. Va.
2004).

This appeal must be considered in the larger context of the Mass Litigation Panel

case now known as and captioned above: In Re Flood Litigation which was the subject of

this Court’s opinion: In Re Flood Litigation, supra. As will be shown below, In Re Flood

! The Coal River Watershed encompasses all of Boone County and parts of Raleigh and Kanawha Counties.



Litigation, supra, is “the law of this case” pursuant fo The Law of the Case Doctrine, W.
Va. Const. Art. 8, section 4. The Panel Judge’s ruling, which is the sﬁbject of fhis Appeal,
must be viewed in light of this overarching litigation which has been pending since 2001,
through an appellate process and an eight week trial resulting in a verdict for the Plaintiffs
below”. Throughout this entire s.ix year period, the Coal River Watershed Appeliants
(Plaintiffs below), have, by order of the Panel Judgé, been denied discovery of any kind
prior to the Panel Judge;s dismissal of Appellants’ claims \ﬁth prejudice. This, despite the
ﬁndihg of this Court in. /n Re Flood Litigation that Appellants should be accorded the
o.pportunity'_.for discovery: | |
| “This Court is aware of no rea’smij why Plaintiffs should bé foreclosed from the
opportunity to prove that Defendants’ breach of duty caused or contributed to
their injuries.” '
In Re Flood Litigatioﬁ, supra, at 873, conceﬁling Appellénts’ negligence baséd allegations;
and, |
. ‘;However, because further development of the evidence below may indicate
- that Plaintiffs have such a cause of action [nuisance], we find it necessary to
‘briefly discuss our applicable law and the parties’ arguments on this issue.”
In Re Flood Litigatiqn, supra, at 872, bragkets added. |
The judicially created coﬁundrum Appellants find themselves in is the creation of

the Panel Judge’s ruling that Appellants’ complaints, are, as a matter of law, deficient

under Rule 12(b)(6) and Rule 12(c) WVRCP some six .years after their filing and a like

? During this six year period, Appellants have spent nearly two million dollats and thousands of hours of
lawyer and staff time in the development of their cases. The Defendants, as well, have invested heavily in
these cases. The Panel Judge’s ruling was ostensibly based on defects in Plaintiffs’ complaints (which were
essentially identical in every watershed); a ruling which, if it has any merit at all, could have been made at the
entry, or soon thereafter, of this Court’s Adminisirative Order dated May 16, 2002, which observed, inter
alia, “,..the Mass Litigation Panel or circuit judge...is directed to be sensitive to the concerns of all litigants
with respect to the cost of time and money associated with this litigation....”. Administrative Order, May 16,
2002, at page 6. '
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time after general denia,l answers were filed by each Defendant.’ The conundrum is:
identical complaints in the Upper Guyandotte Mullens and Oceana sub-watersheds have
been found sufficient to get the Plaintiffs past this Court and past the Honorable John A.
Hutchison and on to a trial, the design of which was agreed to by this Panel Judge. But,

| according to thé Panel Judge, theée same In Re Flood Litigation complaints are not
sufficient to state a cléim in the Coal River Wﬁtershed. The conundrum continues: in the
Upper Guyandotte Wateréhed, Plajntiffs were allowed discovery based on their allegations
and baséd on this Court’s decision in /n Re Flood Litigation, but in the Coal River

Watershed Appellénts’ were not allowed discovery based on the same allegatiohs and,

Appellants presume, based on the Panel Judge’s disagreement with this Court’s decision in

In Re Flood. Furthér, even though Judgé Hutchison, in Plaintiffs’ view, erroneously took
Appellants’ jury verdict away and entered judgment for the Appellees, he did so on
groundé other than the sufﬁciency.of Appellants’ alln:—:ga’iions.‘l1

The Paﬁel Judge, by his Ruling, _has created just the sort of inconsistency
(conundrum) Trial Cm_n-'t Rule 26.1 was designed to avoid. Therefore, Appellants urge the
~Court to take into -full account the totallity of the procedural history and circumstances of

the Flood Litigation, as a whole, in considering the merits of this appeal.

* Beginning January, 2002, each of the defendants filed an answer to the complaints, generally denying the
allegations and raising certain affirmative defenses. After this Court’s decision in In Re Flood Litigation,
Appellants moved for leave to file amended complaints for the sole purpose of dropping their class action
allegations, which motion was granted. All other allegations remained the same. It was only after the class
action amendment that the defendants asserted their Rule 12 motions in lieu of an answer, even though they
had previously denied the exact same allegations of liability and damages in Appellants’ original complaints.
* Plaintiffs in the Upper Guyandotte Watershed are preparing an appeal of Judge Hutchison’s ruling which
was a clear invasion of the province the Jury and Plaintiffs’ right to have their claims decided by their peers
rather than by a Judge. As this Court ruled in In Re Flood Litigation, the issue of “reasonableness™ in a
surface water/nuisance case is always one for the jury. The issue of “reasonableness” was the paramount
issue tried in the Upper Guyandotte trial, by design of the Panel Judge, here, and Judge Hutchison.



In all fairness, and with all due respect, an appearance has been created that the
time has come to simply dispose of the Flood Litigation, given the verdict in favor of the
Plaintiffs, and then the subsequent rulings by a majority of the Flood 'Liz‘igation Panel, and
.the remarkable inconsistencies and remarkable réversals created thereby. Appellants’
counsel represents several thousand southern West Virginia coal field families who
suffered losses during the July 8, 2001, flooding — some lost everything acquired over a
lifetime and some lost their lives _ and this notion of unfaime'ss,.however incorrect it is,
has settled into their communities. What is threatened by this “appearance of unfaifness”,
is the social contract between a citizen and his government. And there is no more.
important link between a citizen and his g‘dvemrnent than a jury. - a jury that speaks for the
cdmmunity. When an appearance that the Iright to plead one’s case to his community is
taken away by untimely, and in Appellants’ view contrived, judicial rulings’, then a piece
|  of something éf great value to us all has been lost. This is t’hg heart of the matter this
Appeal seeks to addfess.

IL.

KIND OF PROCEDING AND NATURE OF RULING.

This App¢al arises from the dismissal with prejudice of Appellénts; lawsuit
against the Appellees .alleging_ negligeﬁce, surface water/nuisance related interference with
Appellants’ property, and-for interference with Appellants’ riparian rights. The stated basis
for the dismissal was Apppellants failure to state a claim pursuant to Rule 12(b)(6) and

Rule 12(c) WVRCP (see R. Part I, No. 105). The Ruling comes afier six years of

* Appellants believe the Panel Judge’s ruling is contrived, in that he created an un-precedented standard of
pleading to allow him to reach back six years to justify dismissing Appellants’ claims without the benefit of a
trial, and Plaintiffs believe that Panel Judge Hutchison contrived a reason to find, a year after trial and afier
becoming aware of Tudge Rechi’s opinion, that he had made erroneous pre-trial rulings regarding Plaintif{s’

" experts such that a jury verdict should be set aside and judgment entered in favor of the Defendants.



expensive and protraéted litigation, largely of the Flood Panel’s design. The nature of the
Ruﬁng could be stated as simply as this: “You kﬂoﬁv those papérs you filed six years ago?
Well it turns out they weren’t any good after all.” But the nature of the Ruling is not so
simple, If -it were, the fundamental fairness of our system of justice Wduld have required
the Panel Judge to rule on the sufficiency of Appellants’ allegations soon after this Court’s
Administrative Order of May 16, 2002. If not then, certainly fundamental fairness would
have required a ruling on Appellants’ allégations at the tirﬁe the Panel Judges reviewed
them for purposes of certification of the legal issues to this Court in 2003, and if not then,
certainly before the jury verdict in favor of the flood Plaintiffs on May 2, 2006.

But the nature of the Panel Judge’s.Ruling is more comﬁliéated than that, although
its cqmplexity does not sétisfy the requirement 6f fundamental fairmess. The naiure of the
Ruling may be described és having two elements: one, a stated conclusion that Appellants’ |
allegatiohs fail as a matter of law pursuant to Rulé 12; and, two an implied conclusion
based on judicial speculation, aﬁd innuendo, thaf Appellants’ 1aws_uit was brought in
vielation of a quasi-Rule 11 sanctions standard.

The stated Rule 12 reasons for the dismiésal, as will be shown below, consist of an
u_nprecedcﬁted amalgamation of a Mississippi case, Harold's Auto Parts, Inc. vS.
Mangmlardl 889 S0.2d 493 (Miss. 2004), which dealt with sufﬁclency of information in a
compiamt to justify Mississippi permissive joinder somehow apphed to West Virginia
requirements under Rule 12 regarding the sufficiency of allegations to state a claim
Appellants contend that this amounts to nothiﬁg more than an legally unrecognized effort to
Justify the Panel Judge’s stated reasons for disﬁissing Appellants’ claims.

The Rang’s implied conclusion servles as an exemplar of the Panel Judge’s

editorializing regarding the need for a different pleading standard to govern “mass torts”.




The Ruling’s editorializing is replete with speculations as to Appellants’ bad motivations to

engage in a “fishing expedition™

for undeserved richgs. It is riddled‘with expressions of
opinion as to how “mass -‘;orts” should be dealt.with und_er the law, and it is permeated Wiﬂl
a mo;’ibﬁnd conviction that Appellants _Were really in pursuit of a “strict liability” claim to
accomplish their unjust goals.

Because the Ruling which Appellants are asking this Court to reyiew goes well
b.eyond the con_ﬁneé of established Rule 12 analysis, Appellants must necessarily address
the totality of the Ruling in the contéxt of the larger Flood Litigation. Tt seems to
Appellants that the natm\'e of the Panel Judge’s Ruling is to urge this Court to adopt a
“super.m'le” of plleadin g x-zvher.e mass toﬁs are concerned.. A different standard for mass
torts, in the opinion of the Panel J ud.ge, should obtain, here, retrospectively,.and that even
though Appellants have not had and stillldo not have notice of just what that standard is,
the Panel Judge concludes that Appéllants have not met it. |

Finélly, .ass‘l'lming ﬁrguendo that this Court is persuaded that some “super rule” of
pleading is warranted in these cases, Appellants point out that the reasoning of-the Panel
Judge depends_ on his mantra that Appellants’ allegafions have no factual basis. But as
shown ébove, this. Court has already determined that there exists an adequﬁte factual basis
upon which to consider whéther Appellants’ allegations satisfy Rule 12 (see this Court’s
adoption of the evidentiary ﬁndings of Judge J ohnson). Whether the Court should agree or

disagree with the Panel Judge’s obvious conviction that “mass tort” complaints must plead

% See page 29, paragraph 20 of Panel Judge's Ruling, January 18, 2007, “fishing expedition”; see also page

25, paragraph 10, where it is suggested that mass litigation requires “greater vigilance” regarding sufficiency

of pleadings; see page 24, paragraph 8, where Rule 20 WVRCP is cited as controlling in spite of its

inapplicability in Trial Court Rule 26 proceedings and in spite of the fact that this Court has already

concluded that joinder, based on Appellants’ complaint and Judge Johnson’s recommendation is propet in
these cases.



something more in the way of pre-suit “facts”, this case does not present the opportunity
for this Court to address such a policy issue. |
1IL

STATEMENT OF FACTS OF THE CASE,

Because Apﬁellants contend their claims are governed by the larger case’, as
aforesaid, it is necessary tb recite the pértinent procedural history. Appellaﬁts contend that
prior rulings in the Flood Litigaﬁon are binding on fhe Panel Judge and that his Ruling,
which is the subjgct of this Appeal, is contrary to those prior rulings, hence the following:

Appellants are Plaintiffs who suffered Iossés during a series of flash floods
occurriﬁg on July 8, 2001, throughout southern West Virginia including the Coal rRiver -
Watershed located in Bo.one and Raleigh Counties. In August, 2001, the Coal River
Appellants along with several thousand other Plaintiffs located in the other watersheds
where flash flooding occurred Eegan filing class action lawsuits in the several counties in
* which the watersheds were located. The Coal River Plaintiffs (Appellants) filed civil
actions in Boone County and in Ré,le_igh County, against a number of coal compahies,
timbering companies, and land owning companies. On November 21, 2001, Plaintiffs
(including Appellanté) méved to transfer all flood cases in all watersheds to the Mﬁss

Litigation Panel. In the meantime, beginning in January, 2002, each of the Appellees

began filing general denial answers and raising certain affirmative defenses. Thereafter,
this Court directed the Honorable Gary L. Johnson to conduct an evidentiary hearing té
determine whether the flood cases should be consolidated. On May 16, 2002, after
receiving Judge J ohnson’s evidentiary findings regarding certain underlying facts giving

rise to Appellants’ (Plaintiffs’) allegations and recommendation, this Court entered an

7 See this Court’s Administrative Order, May 16, 2002, page 4; see also In Re Flood Litigation, supra, at page
869. ' -

7



Order pursﬁant to Trial Court Rule 26 consolidating the ﬂoéd cases and assigning Judge
J Ohnséﬁ as presiding Judge and appointing the Honorable John A. Hutchison and the
Honorable Arthur M. Recht as supporting Judges (see R. Part I, No. 5). The consolidateld
cases were then referred by this Court to the Circuit Court of Raleigh County on June 13,.
2002, Judge Johnson to preside. In that Order, Judge Johnson was directed to convene a
meeting with -the parties and with Judges Recht and Hutchison to be held on August 23,
2002, in Raleigh County “to develop a case management plan fér the disposition of said
Flood Damage cases, and provide the same tolt_l.le Chief Justice within 30 days of that
meeting”.? |
The Appellants do nof know whether a “case management'plaﬁ for the ciisposition | .
. of said Flood Dam'age cases” was submitted to the Chief Justice within 30 days of the :
August 23, 2002, héaring. Howéver, on October 30, 2002, Judge Johnson entered the
FIRST FLOOD LITIGATION CASE MANAGEMENT ORDER (sec R. Part I, No.
17), Which continued a stay on all discovery and which fequired, inter alia, the Plaintiffs to
brief their legal theories in order for the Panel Judges to determine “which of the plaintiffs’
legal theories of liability, if any, are viable as a matter df law.” This effort eventually led
to a decision by the Panel Judges-to certify a number of questions to t_his Court on August
1,2003. At this point discovery had been stayed for approximately 15 months, '
Following extensive.brieﬁng and two sessions of oral argument, this Court, on ;
D_eéember_'Q, 2004, issue(i its ruling in In Re Flood Litigaz‘iorn, supra, finding that “there is a
sufﬁt:ieﬁtly precise and undisputed factual record on which the legal issues can be |

determined, and that these legal issues substantially control the case (citations omitted)”. In

¥ See ADMINISTRATIVE ORDER, SUPREME COURT OF APPEALS OF WEST VIRGINIA (sec R,
PartI No. 15), dated June 13, 2002, at page 2.

? See Johnson ORDER page 4 (see R. Part I, No. 5), In Re Flood Litigaion, CA No. 02-C~797, In The Circuit
Court of Raleigh County, West Vlrglma Thls Order, according to its terms, was entered in the interests of
time and money.



| Re Flood Litigation, supra; at 869.'° The legal issues scemingly settled, the Panel’s first
action after this Couﬁ’s ruling came some two and one-half months later in the form of a
hearipg held on Fébruary 25, 2005. At this point, discovgry as to all watersheds had been
stayed for approximately 29 mo.n‘chs.11 Following the February 25, 2005, hearing, Judgé
Hutchison, presumably with the cbncum_ance of Judge Johnson and Judge Recht , entered

. Case Management Order June 8, 2005, {(see R. Part 1, No. 49). (Appellants believe this tp
be the second In Re Flood Litigation case management order).

A. Pertinent Discovery a'nd Disclosure Rulings. '

Much of the Panel Judge’s Ruling, which is the subject of this Appeal is concerned
- with the factual basis for Appellants allegations. For this reason, the following captures
the pertinent “discovery” and information “disclosure” rulings, knowledge of which is
necessary to fully comprehend the reasoning of the Panel Judge.

The J une 8, Case Manégement Order concluded that the “.. .individual cases in this
action Will.be tried by watershed.” '* Claims in three watersheds were set for trial: (1)
Upper Guyapdotte River, March 6, 2006, Judge Hutchison to preside; (2) .Coal River, June,
2006, Judge Recht to preside; and (3) Tug Rivér, September, 2006, Judge Johnson to
preside. Further, Appellanté were ordered to file factual disclosureé., as Ifollows.regarding
their claims against each defendant in each of thrée watersheds: Upper Guyandotte, Coal

River, and Tug. Aswill be shown in Appellants’ “Argument”, below, these Court Ordered

*® This finding by the Court is important to this petition because in spite of the Court’s finding, based on
Judge Johnson’s evidentiary hearing that there was a sufficient factual basis to find that timbering and mining
contributed to increased surface water run off, Judge Recht concluded that Plaintiffs had an insufficient basis
to file a lawsuit alleging damages to Plaintiffs as a result of that increase.

" During this time, beginning within 48 hours of July 8, 2001, Plaintiffs conducted independent _
investigations involving aerial photography, public record reviews, witness interviews, surface water runoft
modeling and the investment of approximately $400,000 in expert fees and costs in connection therewith..
Because discovery was stayed, Plaintiffs had no access to the properties of the defendants for purposes of
further investigation.

2 See June 8, 2005, CASE MANAGEMENT ORDER, In Re Flood Litigation, Circuit Court of Raleigh
County, West Virginia, CA. NO. 02-C-797, at page | (see R. Part I, No. 49).



disclosures became, in Judge Recht’s court, a substitution for the discovery process and
laid the gfound work for untimely Rule 12(e) motions by the defendants and ultimately
successful motions to dismiss on the pleadmgs
“A. Each plamtlff s attorney w111 identify the Circuit Court and c:1v11 action
number for each flood damage case dealing with flooding that OCcurred on

July 8, 2001, in which the plaintiff is a party;

B. Each counsel will provide each plaintiff’s full name, social security
 number and date of birth;

C. Counsel will identify the names of any individuals residing with the’
plaintiffs, who are partics with the plaintiffs named in the flood damage case
dealing with the flood that on July 8, 2001, and the circuit court and civil -
action number of each case. :

D. Plaintiff’s counsel will provide éomplete physical and mailing addresses,
including zip code for the plaintiff’s residence as of July 8, 2001. The
plaintiff’s residence today, and the same information for each piece of
property that the plamtlff claims was damaged in the July 8, 2001 events.
E. PlaintifP’s counsel will identify the maJ or watershed and sub watershed
in which each plaintiff’s residence or other property identified above is
located.

'F. Plaintiff’s counsel will identify the streams or tributaries plaintiffs
contends flooded and damaged plaintiff’s residence or other structure or
property, for which damages are being sought.

G. The name, firm (if applicable), telephone number, mailing address, fax
number and e-mail of plaintiff’s counsel of record.”

~ Basically, each individual Plaintiff household (a number in excess of 2,000)'Was to
provide the exact location of his or her flooded property, its downstream relationship to
each individual defendant’s opcrations, and a specific description of each upstream
defendant’s alleged activity contributing to the alleged flood damage to each Plaintiff’s
property. Plaintiffs’ disclosures for the Upper Guyandotte were due within thirty days,

Coal River within 60 days and the Tug within 90 days. The adequacy of Plaintiffs’
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_disclosures were to become the focus of Judge Recht’;s reasoning in deciding Appellants’
comialéints failed to state a claim under Rules 12(b)(6) and 12(c).

Defendants were also ordered to disclose information to the Aiapellants within 30
days of the June 8 Order. Each Défendant was ordered to provide the following
information. But as will be shown, below_, in. Appéllants’ “Argument”, in Judge Recht’s
court these disclosures were never adequately made by the Appellees. And further, Judge

Recht ordered that the Appellees did .not have to respond to Appellants’ discovery requests

seeking this information."

“A. The Circuit Court and civil action number of the flood damage caées in
which the defendant is a party.

B. The defendant’s name and State of incorporation.

C. If the defendant is a holding company or a parent company, the
defendant will identify, for each active holding and/or operation, as of July
8, 2001, that has been identified in plamtlffs initial disclosure, the
followwg

(i) The common name or designation of the location of the active
holding or operation spec:1ﬁca11y identified in any specific suit by a
speclﬁc plaintiff.

(2) The major watershed and sub-watershed of the identified actwe '
holding and/or operatlon

(3) For each defendant who holds a permit or has filed a forestry
notification for the identified active holding or location, if, and as'
applicable, West Virginia Department of Environmental Protection
Mining Permit Number and date of issuance; West Virginia Division
of Forestry Timber Notification Form Number and date of filing; and
West Virginia Department of Environmental Protection Well Work
Permit Number and date of issuance.

(4) For each identified active holding or operation, a description of
the nature of the operations being conducted in the location.

3 As will be shown below, Judge Recht “opened” discovery between June 1, 2006, and June 21, 2006, when
he again stayed discovery and specifically stated the Appellees did not have to respond to the discovery
Appellants had served during the brief 20 days that discovery was open (see R. Part I, No. 98).

11



(5) The name of all c_ompahies that aré affiliated by subsidiary,
parent or sibling relationship with the identified active holding
and/or operation that have been named as defendants and properly
identified and served together with a Circuit Court and civil action
number for each case in which was named, if any....”

Appelleés did not fully comply with the directive to provide Appellants with ther
above described information. Appellants filed a motion to compel the. production of the
infonnatioﬁ and requested that the matter be takeﬁ up by the entire Panel inasmuch as the
Order pertained to all WaterShedé including the Coal River Watershed (see R. Part IV, No.
2). On September 15, 2005, Judge Hutchison took up Appellants’ motion requesting the
 entire Flood Panel to hear Plaintiffs’ “Motion to Compel Each and Evéry Defendant in
Each é:nd Ev'ery Watershed to Providg, Forthwith, Complete and chtﬁal Disqlosures” as
Ordered by the Panel in the .Tuné 8, 2005, Case Management Order. The Panel declined to
consider Appellants’” motion as to all watersheds. -Instcad,. Judge Hutchison Ordered tﬁe '
. Defendants in the Uppefr. Guyanddtte watershed only to make compiete disclosures (see R.
Part I, No. _62). The deficiencies in Appellees’ disclosures regardiné the Coal River
Watershed were néver addressed by the Panel or Judge Recht as Pand Judge for Coal River
inasmilch as the Panel declined to constder Plaintiffs’ motion, Most of the information
regarding the Defend.ants’ active operations and the identity of .and location of the
Appellees’ active operations was and is not available from any source other than the
Appellees. Appellants availed themselves of whatever public records, but the detail
ultimately required by the Panel Judge (Recht) existed nowhere but in the private files of
the Appellees, |

On Juné 1, 2006, almost dne year after Appellees were ordered to make

disclosures, during a hearing the Panel Judge lifted the discovery stay in the Coal River

‘Watershed. Tn anticipation of this ruling, Appellants had sent, prior to the hearing, a set of
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comprehensive interrogatories and requests for production to the Appellees seeking the
information Appellees had failed to provide. But at a status confefénce beld on June 21,
2006, just a few days before responscs Were due f1;om Appellees, tlie Panel Judge re-
instated the stay on discovery. The Panel Judge denied a request by Appellants that the
Appellees at least be required to file responses to the discovery which would have been due
on July 1, 2_006.14 As will be shown below, this is the very information the Panel Iuage
now complains is missing from Appelles allegations. And as will be shown, the Panel
Jﬁdge’s stay set up the Appellees’ untimely, quasi-Rule 12(e) maneuver as a substitute for
discovery Whiéh led to their successful motions to dis111iés_ on the pleadings. -

B. Pertinent Pleadings Filed Prior to Panel Judge’s Rule 12 Dismissal.

An important Order, for purposes of this Appeal, was entered with the concurrence
of the entire Panel on September 30, 2005, nunc pro tunc to June 30, 2005 (see R. Part I,
No. 61). This Order granted Appellants ( and other Plaintiffs) motion to file amended
complaints for the purpose of dropping class action allegations and adding the putative
Plaintiffs as parties. All other allegations remained the same (sée R. Part IiI, No. 1). Prior |
td tﬁis Order, Appellees had filed general denial answers to Appellq:nts’ complaints,
beginning in January 2002. ‘But in response to Appellan_té’ Amended Complajnts, idéntical
in every respect eﬁcept as tol class allegations and parties, some Appellees, for the first
time, filed motions under Rule 12(e) for more definite statements, while at the same time
clamoring for permission to file cross-claims and counter claims (this oxymoronic bosition

belies the fact that Defendants were in fact on sufficient notice to file answers to the

" Judge Recht Order, July 6, 2006 (see R. Part I, No. 96). Interestingly, this same Order required Defendants
to file dispositive motions on or before July 17, 2006, and at the same time required Defendants to file cross-
claims and counter claims in spite of the fact that Defendants were claiming that due to the inadequacy of
Plaintiffs” allegations Defendants didn’t know what Plaintiffs claims were. One wonders on what basis
Defendants would file counter claims and cross-claims. '
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amended complaints as they had filed to the original complaints)to dismiss or alternatively

for a more definite statement. Further, several of the Appellees, including, Rowland La'nd-

Company and Penn Virginia Operating Company filed general denial answers to
Appella:ﬁts’ amended complaints. Further, many of the Appellees, bn the one hand
claiming no notice of Appellants’ claims, also filed motions seeking té file counterclaims
.an& cross claims. All of these p_leadings pre-date the Panel Judge’s ruling that Appellants’
complaints failed to state a claim. As will be shOWﬁ below,. the Panel Judge erroneously |
considered Rule 12(6) motions after answers had been filed and after ’;he Panel Judge had
considered substantial matc;;rials outside and in édditiou to Appellants’ allegations. This.of
course was followed by th¢ Panel Judge’s untimely and erroneous dismissal of Appeﬂants’
allegations on Rule 12(c) and Rule 12(b) grounds.

C. Trial Plan for In Re Flood Litigation Cases Including Coal River Watershed

While this Appeal is focused on judge Recht’s erroneous rulings pertaining to the
Coal River Watershed, it is difficult to igno;‘e the Guyandotte trial inasmuch as all three
Panel Judges, including Judge Recht, designed the litigation plan that would govern all
water sheds, including the Coal River Watershed. To this end, the Panel decided that the
“flood litigation™ case would be tried by watershed and that each trial Woﬁld be bifurcated.
Three issues would be put to a jury in each watershed: 13 A) whether the defendants’
conduct increased peak flow of runéff; B) whéther any increase in peak flow materially
caused streams to leave their banks; and C) regardl_ess of A and B whether the defendants’
use of their property was unreasbﬁable under the circumstances set forth by the Supreme
Court of Ai)peals in the case of In Re Flood Litigation. The most onerous of these issueé

for Appellants, referred to as the “mantra of the case”, was the requirement that a jury find

15 See Trial Plan For Subwatersheds 2A & 2F of the Upper Guyandotte Watershed dated January 26, 2006, at
page 3 (see R. Part I, No. 69). This trial plan was formulated by the Panel Judges and the three issues were to
be tried in each watershed.
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the Defendants’ use of th.eir land “unreasonable” in the absence of the jury hearing any
evidence of the injury Appellants éuffered (a key element in detenﬁining reasonable use
under /n Re Flood)..

IV.

ASSIGNMENTS OF ERROR

- As will be developed below, Appellants seek a reversal and reinstatement of their
- cases on the following issues:

A. The Panel Judge is without jurisdiction to rule on the sufficlency of the
Appellants’ complaints. -

B. Even if The Panel Judge had the jurisdiction to litigate the sufficiency of
Appellants’ claims, he erred in his interpretation and application of Rules 8,
12(b)(6), 12(c), and 12(e}) WVYRCP.

C. The Panel Judge’s erred in permitting Defendants to pursue Rule 12(e)
motions for more definite statement after filing answers and the Panel Judge
erred in substituting a quasi-Rule 12(e) procedure for Appellants’ rlght to
discovery. -

D. The Panel Judge abused his discretion by denying Appellants discovery for
six years.

E. The Panel Judge abused his discretion by denying Appellants discovery in
order to justify the fashioning of a new “super rule” of pleading in mass tort
cases. :

F. The Panel Judgé. erred in denying Appellants’ 60(b) motion fo reconsider -

his Ruling dismissing Appellants’ claims as untimely filed pursuant to Rule
59(e) WVRCP.

G. The Panel J udge"s Ruling misstates THE RULE OF REASONABLE USE
as set forth in IN RE FLOOD LITIGATION.

H. The Panel Judge’s Ruling Disregards this Court’s direction in IN RE
FL.OOD LITIGATION with regard to claims for nuisance and negligence.

V‘
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STANDARD OF REVIEW

As pfeviously stated, i‘hl;S. matter comes to this Court for an appeal ofaJ anyary 18,

2007, Order granting defendants’ motions to dismiss all pending cases in the Coal River
Watershed involving matters referred to the mass litigation panel. Iﬁ this jurisdiction
appellat'e review of motion to dismiss is de nova. “Appeﬂate review of a circuit court's
order granting a motion to dismiss a complaint is de novo." Syl Pt. 2 State ex rel. McGraw
v, Scoz.‘r Runyan Pontiac-Buick, 194 W.Va. 770, 461 S E. 2d 516 (1995);' Syl. pt 1
Bradshaw v. Soulsby, 210 W Va 682 558 S.E 681 (2001). Furthermore, this Court has
previously held that " [w]here the issue on an appeal from the circuit court is clearly a
question of law or invoiving an interpretation of a statute, we apply a de novo standard of
review.' Syl. Pt. 1, Chrystal R M. v. Charlie A.L., 194 W.Va. 138, 459 S.B.2d 415 (1995)."
Syl. Pt. 2, Duﬁlap v._Friedman’&_ Inc., 213 W.Va. 394, 582 S.E.2d 841 (2003). *

| VL |

ARGUMENT AND CITATION OF AUTHORITY |

A. The Panel Judge is without jurisdiction to rule on the sufficiency of the

Appellants’ complaints.

The law of this case, as previously alluded to, is set .ou.t in this Court’s
administrative rulings made in the Flood Litigation, and is set out in this Court’s decision.
in In Re Flood Lirigation, supra. The Law of the Case Doctrine, W. Va. Const. Art. .8, |
section 4, précludes the Panel Jﬁdge from re-litigating the issqe of whether thé complaint is |
legally sufficient to state a claim upon which relief can be granted. State ex rel. Frazier &
Oxley, L.C. v. Cummings, 591 S.E.2d 728 (W. Va. 2004).

Further, In Re Flood Litigation, supra, is the law of the case in the present action

regarding the sufficiency of the plaintiffs’ complaints in this action. Chapman v. Kane
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Transfer Company, Inc., 160 W. Va. 530, 236 S.E.Zd 207 (1977) is the law of the case
regarding interpretation of Rule 12, WVRCPI. Importantly, this Court decided to answer
the questions certiﬁed by ihe Panel Judges in part on the basis of Rule 12(c). The
conctusion of this Court’s 12(c) analysis was, as shown below, to conclude Appellants’
complaints stated claims upon which relief could be granted. The Panel Judge’s Ruling as,
in fact, reversed this Court’s decision in In Re Flood Litigation.

The Law of the Case Doctrine™® prohibits reconsideration of issues which have been
decided in a prior appeal in the same case prévidéd that there have been no material |
clianges in facfs since the prior appeal; such issues may not be re-litigated in.th.e trial court
or re-examined in a second appeal. |

As noted above, in Re Flood Liiigaiion was before the West Virginiai_ Sppreme
~ Court upon nine questions certified to the Supreme Court by the Panel Judges pﬁrsuant to
Rule 12(c) of the WVRCP. This Court’s review of the Panel’s ruling on the certified
questions was de novo.. This Court, assuming that certain facts were true and relying on the
record facts adopted by _thié:Court', held, inter alici, that the complaints in the present case |
were sufficiently pleaded to pass muster unde_r Rule 12 (c), WVRCP. In particular, this
Court held that Appellants had a cogﬁizablc claim for nuisance and that they had causes of
action for surface water run-off, negligence, riparian ri ghté and trespass.

At page 870 of In Re Flood Litigation, supra, this Court concluded:

“We conclude that Plaintiffs have a éalise of action under Morris v. Priddy.”

At page. 872 of In Re Flood Litigation, supra, this Court concluded that Appellants

have a cognizable claim for nuisance:

¥ Const, Art. 8, section 4 provides, in pertinent part; “No decision rendered by the court shall be considered
as binding authority upon any court, except in the particular case decided, unless a majority of the justices
of the court concur in such decision”. (emphasis added}. ' '
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“Our review of the stipulated facts leads us to conclude that there is not a
sufficiently precise and undisputed factual record on which the issue of
whether plaintiffs have a cause of action for nuisance can be determined.
Therefore, we do not answer the second certified question. However,
because further development of the evidence below may indicate that
Plaintiffs have such a cause of action, we find it necessary to briefly discuss.
our applicable law and the parties’ arguments on this issue.”

In Re Flood Litigation, supra, at §72, émphasis added.
At page 872 of In Re Flood Litigation, supra, this Court concluded that Appellants

have a cause of action for negligence:

“Plaintiffs and Defendants concur that Plaintiffs have a cause of action for
negligence. This Court agrees.”

At page 876 of In Re Flood Litigation, supra, this Court concluded that Appellants
who are riparian owners have claims:
“In addition, those plaintiffs who are riparian owners have claims for
damages caused by stream overflows that flooded their land. Therefore, we
answer certified question 5, as reformulated by this Court, in the
affirmative.” S '

In Re Flood Litigation, supra, at page 876, footnote omitted.

In essentially reversing this Court’s In Re Flood Litigation decision regarding the
legal sufficiency of Appellants’ élaims, the Panel Judge sought to draw some distinction
between “real facts” and “assumed facts” (see R. Part I, No. 105). The suggestion is that
this Court’s findings are not binding or conclusive because of “assumed facts”. As wrong
as this is as a matter of law, the problem is that the Court’s decision was based not only on
assumed facts but also on record facts found by the Court to be true and therefore adopted,
- as well as based on the parties’ “stipulated facts”. Further, proper Rule 12 analysis

requires the reviewing court to assume a plaintiff’s allegations to be true and to further

assume before dismissing a plaintiff’s claim that there exists no possible set of facts which

would support plaintiffs allegations. In short, the Panel Judge contrived to get around the

Law of the Case Doctrine by suggestion and innuendo that “assumed facts” are not
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sufficient to judge the sufficiency of an Appellants’ claim. As appears in the next
argument below, the Panel Judge’s reasoning concerning, “assurﬁed facts™ 1s c'learly' wrdng;

In summary, the Panel Judge simply had no jurisdictio.n to revisit or re-litigate the
sufficiency of Appellants’ claims.

B. Even if The Panel Judge had the jurisdiction to litigate the sufficiency of
- Appellants’ claims, he erred in his interpretation and application of Rules 8, 12(b)(6),
12(c), and 12(e) WVRCP.

The standard for testing the sufﬁcieﬁcy ofa complaint under Rule 12(c), -
WVRCPis the same étandard as testing the sufficiency of the complaint under Rule
N 12(b)(6) WVRCP. Koppelman and Associates, Inc. v. Collins, 473 -S;E;Zd 9i0, 914 (W; |
Va.1996)(J. Cleckley), citing Copley, 466 S.E.Zci at 143, 5A Charles A. Wﬁgh‘;&Arthur R.
Miller, Federal Pracﬁce and Procedure'(Wright&Milller) sectiqn 1368 at 517-18 (2d ed.
1990} - i.e., “In appraising the sufficiency of the complaint vs.re follow, of course, the
aCcépted rule that a complaint shoﬁld not be dismissed for fa:iluré to state é claim unless it
appears beyond doubt that the plaintiff can prove no set of facts in support of his claim |
which would entitle him to relief.”” Conley v. 'Gz'.bson,.. 355 U.8. 41, 45-46, 78 S.Ct. 99, 102,
21.Ed.2d 80 (1957). Accord, Chapmén v. Kane Transfer Company, Inc., 160 W. Va. 530,
236 S.E.2d 207 (1977). Perhaps more to the point is MeGinnis v. Cayton, 173 W.Va. 102,
*105, 312 S.E.2d 763, 768 {1984), where this Court held:

Therefolre, our task in the case at hand is not to decide whether the
appellants have a strong case, but rather whether they have any case. If there
is a plausible reading of the facts that gives rise fo a colorable legal
~ argument, the appellants have met their burden in resisting a motion to

dismiss for failure to state a claim upon which relief can be granted. An
argument that seems tenuous when first advanced may gain credibility as

" Rule 12(c} of WVRCP provides; “Motion for judgment on the pleadings. After the pleadings are closed
but within such time as not to delay the trial, any party may move for judgment on the pleadings. If, ona
motion for judgment on the pleadings, matters outside the pleadings are presented o and not excluded by the
court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and
all parties shall be given reasonable opportunity to present all material made pertinen to such a motion by
Rule 56.” ' :
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testimony and documentation are offered. Although courts cannot afford to
entertain frivolous claims, they must give litigants an opportunity to flesh
out plausible arguments. It is with such a disposition that we turn to the facts
and possible legal theories available to appellants in this case. '

What is particularly unfair about the Panel Judgé’s dismissal at this time, is that
Rule 12(c) fequires an immediate consideration of the sufficiency of the allegations in the
interests of time and money. Here, the Panel Judge certainly had an opportunity to
consider the sufficiency of Appellants’ complaint at the time of certification, which by the
Panel’s choice was based on Rule 12(c), or soon after this Court’s decision in fn Re Flood
| ~ Litigation to coﬁsider Appellants’ allegationé. .To delay this inquiry for a total of six years
‘is unconscionable, |

_Rule 12(e), WVCP, is identical to Rule 12(¢), FRCP. Itis well-estab_lisheg'_'tha;t' :
Rule 12(6), FRCP, may not be used to frustrate the policy of notice pleading and may not
be used as a substitute for discovery in getting the facts in preparation for trial. Mitchell V.
E-Z Way Towers, Inc._,.269 F.2d 126, 130-31 (1959), citing Conley v. Gibson, sﬁpra,
holding that it would be error for the trial court to grant a motion for a more definite
statement after the appellate court has determined that the corhplaint is sufﬁcienﬂj} pleaded.
Id. At 131. |

Inli gﬁt of this authority the Panel Judge was without jurisdiction to rule on the
sufficiency of Appellants’ complaints and thus clearly miéapplied the applicable rules.
Further, it is questionable whether the Panel Judges even had jurisdiction to order
A “supplementé » disclosures at the Appellants’ request to “augment” Appellan’_cs’
complaints.

C. The Panel Judge’s erred in permitting Appellants to pursue Rule 12(e)

motions for more definite statement after filing answers and the Panel Judge erred in

substituting a quasi-Rule 12(e) procedure for Appellants’ right to discovery.
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As shown above, the Panel .J'udge’s preoccupation with requiring the Appellants to
make “more definite disclosﬁres” and at the same time not granting Appellants the right to
discovery, amounted to an extra-jurisdictional substitution of Rule 12(¢) for discovery.

The Panel Judge used a quasi-judicial Rule 12(e) procedure to circumvent the
policy of notice pleading- set forth in Rule 8, WVRCP, used 12(e) to prevent Appellants
from engaging in dis;covery and used 12(e) as a substitution for one-sided discoyei’y. The
Panel Judge adopted the Appeliees’ contentions that the complainté failed to set forth
specific facts to support their general allegations and that dismissal was, therefore, proper.
Howelver, this is specifically rejected by the United States Supreme Court in Conley,supra,
355 U.S. 41 at 47. In Mitchell v. E-Z Way Towers, supra, the Fifth Circuit Court of

Appeals pointed out:

“There is more than a mere procedural distinction between the motion to
dismiss for fajlure to state a claim and the motion for more definite
statement The difference is fundamental as this case demonstrates. If the
claim is dismissed because it is too vague or because the plaintiff is unable
to supply the details, none of the machinery of discovery whose function it
is to ferret out facts and delineate issues before trial can be utilized. On the
other hand, with the complaint declared sufficient against a motion to
dismiss, the parties, both plaintiffs and defendants, are assured both the right

" to exploit the flexible rules of discovery which will disclose in advance of -
trial what the case is all about and, more important, the full protection of a
careful circuit judge in the exercise of his wise and considered discretion as
the case progresses toward the climax of trial and judgment. 269 F.2d at
130-131. - . ‘

Procedurally and substantively, the motions to dismiss on the pleadings the Panel
Judge invited tllé Appellees to file in July, 2006, aside from being untimely, went well
beyond Rule IZ(e)_WVRCP_. Each of the ﬁlotions, variously captioned “Motion for more
definite statement” or “Motion to dismiss for vagueness” etc were all 12(e) Motioﬁs for
More Déﬁnite Statement which were followed, at the encouragement of the Panel Judge,

by Motions to Dismiss on the Pleadings.
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" The plain language of Rule 12(¢) WVRCP, shows that the Appellees’ motions for
more definite statement were not properly before the Panel Judge (even though the Panel
Judge invited them and then invited motions to dismiss based on them):

“If a pleading to which a responsive pleading is permitted is so

vague or ambiguous that a party cannot reasonably be required to

frame a responsive pleading, the party may move for a more definite

statement before interposing a responsive pleading. The motion

shall point out the defects complained of and the details desired. If

the motion is granted and the order of the court is not obeyed within

10 days after notice of the order or within such other time as the -

court may fix, the court may strike the pleading to which the motion

was directed or make such order as it deems just. WVRCP 12(e)

(emphasis added) '

Each Appellee moved for judgment on the pleadings based on Appellants alleged
' faﬂure to make a satlsfactory more deﬁmte statement” or 1n the Panel Judge s parlance
“disclosure of core information”. Each Appellee prior to moving for a more definite
‘statement had filed a general denial answer. By their “flip-flop” pleading, Appellee’, with
the encouragement of the Panel Judge, ampiy demonstrated in truth and fact that each was
able to admit or deny the allegations in Appellants complaints. The Panel Judge, with all -
due respect, contrived this “flip-flop” procedure to freeze Appellant in place, without
discovery, and then to demand over and over again that Appellant supply the “core
information” desired by the Court. Even under the liberality accorded Panel Judges under
Trial Court Rule 26.1, this procedure is inappropriate as it denies Appellants due process,
as will be shown, under the Certain Remedies clause of the West Virginia Constitation.
Appellants are entitled to a reasonable opportunity to develop their cases through

the discovery process before their complaints can be lawfully dismissed. Rules 12(b), (c),
56, WVRCP, Chapman v. Kane, supra; Board of Educ. Of the County of Ohio v. Ban
Buren & Firestone Architects, Inc., 267 S.E.2d 440, 443 (W. Va, 1980); Drake v. Snider,

608 5.E.2d 191, 194 (W. Va, 2004).
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In the present case, the Appellants made a great effort to comply with the Panel
Judge’s disclosure Orders and believe they have, in fact, cqmpliec_l with the Orders in spite
of the fact that the Panel Judge denied Appellants the discovery this Court found
Appellénts should have. Spreadsheets linking individual plaintiffs to individual defendant
proﬁerty owners/defendant timbering/defendant mining operations in each of the sub-
watersheds of the Coal River Watershed were produced, along with tables summariiing the
information and éolorful maps delineating the information and memoranda explaining the -
defendants’ activities which plaintiffs alleged substantially caused or contributed to the
damages they s’ustained in the July 8, 2001, flood event (See R. Part IV, No. 3).. But-the _J
.Panel Judge was ﬁevef satisfied. His dissatisfaction, in part, E.u'ose.from his R
misundefsténding of Appellants’ case and his refusal to accept és viable the casé Plaintiffs
successfully proved in thé Upper Guyandbtte trial. |

In dismissing Appellants” complaint, the Pane] Judge as levied a defacto sanction

without the requisite showing of willful disobedience, bad faith, gross negligence or fault | _
and not inability to comply, before sanctions can be imposed for fail_ure to cqinply with a
discovery order under Rule 37, WVCP, Sée Cattrell Coﬁtpanies, Iné. f.VCr’arrl.ton, Inc,, 614
SE2d1(W.Va 2005).

D. The Panel Judge Abused His Discretion By Denying Appellants Discovery
For Six Years. '

As pointed out in some detail above, this Court found that Appellants were entitled
to discovery in order to develop their claims. In Re Flood Litigation, supra. The Panel
Fudge without justification ignored this Court’s finding regarding discovery and denied

Appellants discovery for six years. Fundamental fairness has clearly been denied

Appellants. The Panel Judge permitted a contrived Rule 12(6) procedure to eclipse any
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chance Appellants had to gather et/idetlce to prove their cases. For this reason alone the |
Court should grant this appeal and reverse the Panel Judge’s decision.

E. The Panel Judge Abused His Discretion By Denying Appellattts Diséovery
In Order To Justify The F ashlomng Of A New “Super Rule” Of Pleading In Mass
Tort Cases.

The Panel Judgé has expressed strong feeling about ‘;mass torts.” Appellants
believe that those feelings produced a Ruling that implicates the Certain Remedy provision
of Article III, Section 17 of the West Virginia Constitution. State ex rel. Policé v. Tt ayl_c:;r,
499 S.E.2d 293, 294 (W. Va. 1997). Article [1I, Section 17 states™[t]he courts of this State
shall be opén, and every person for an injury done to him shall have remedy by due course

_oflaw...” o |

Here the Panel Judge has taken away Appellants’ remedy without due course of law-
by fashioning a new standard fpr__thle 12 WVRCP and then using it to dismiSs Appeliants’
claims. Astonishingly, the Panet Judg.e.tur.ned to a Mississippi case, Harold's Auto Part_s, .

| Inc., v. Mangialardi, 889 So.2d 493 (Miss. 2004)"® for guidance in establishing the notion
of “core facts” as a feqltisite element of a complaint. This case was a “mass tort” case
consolidated under Mississippi’s permissive joinder rule. The appellate Court found that | |
the éomp‘]aint did not contain sufﬁcient facts from Wl’li(ﬂl one could décide if the necessary
elements of jointler were present and remanded the case for further proceedingé. The case

is completely inapposite to the Panel Judge’s Rule 12 investigation into the sufficiency of

Appellants’ claims. Further, the Panel Judge obseﬁes in his Ruling that Appellants’

complaints do not satisfy Rule 20 WVRCP pertaining to permissive joinder. He so finds in

¥ In Harold's Auto Parts v. Mangialardi, supra, the Mississippi Court d1d discuss rules of the Mississippi
Courts concermng sufficiency of complaints; that discussion is instructive here for two reasons. First the
complaints in issue had listed 264 plaintiffs exposed to a product over a 75 year period, with 137
manufacturers and 600 different workplaces defendants. Secondly, all the Mississippi Court required was (1)
name of defendants against whom a claim was made; (2) the period of time involved in the exposure; and (3}
the location of the exposure. As suggested heremaﬁer Appellants herein have fully complied even with the
super Rule 8(a) standards of the Mlssmmppl Court.
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spite of the fact that Rule 20 has no application under Trial Court Rule 26.1, and in spite of
the fact that this Court has already ruled, on June 13, 2002, that Appellants’ cases are
appropriate for consolidation under Trial Court 26.

After engaging in this Mississippi analysis, the Panel Judge found that courts must
be more vigilant in “mass torts” and that certain “core information” must be demonstrated
to be in the péssession of thre plaintiff befére filing his complaint in satisfaction of
_established Rule 8 requirements. Under the Panel J udge’s theory, the defendant is entitled
to discover this “core information” through a quasi-Rule 12(6) WVRCP procedure (with.

thé help of 5 “vigilant” Judge) befof_e the plaintiff is entitléd to avail him or here self of
discovery. This is not the law in West Virginia and the Panel Judge does not have the |
jurisdiction to make ﬁew la;w "6r pdliCy regarding the reqﬁirements of pleading.

Thé hodgepodge of legal rules and theories cobbled togethef by the Panel Judge to
arrive at his new “supér pleading” requirement inr mass torts is a denial of the Certain
Remedy clause proteétions due the Appellants. After six years, ﬁmdamental concepts of
fairness surely require this Court to grant this Appeal and return the Appel}antsf | Certain
Rerﬁedy rights now taken away by a holding in a Mississippi permissive joiﬁdér decision.

F. The Panel Judge erred in denying Appellants’ 60(b) motion to reconsider
his Ruling dismissing Appellants’ claims as untimely filed pursuant to Rule 59(¢)
WVRCP. :

In an effort to avoid filing a petition for appeal, Appellants sought the guidance of
the Panel Judges, sitting a§ a Panel, to reconsider tﬁé 'abc;ve errors in J udgé Recht’s Ruling.
Judge Johnson on behalf of the Panel declined. Order, March 2, 2007, Further, Jﬁdge
Johnson édvised in his Order that “2. A future hearing concerning the Coal River
‘Watershed will be scheduled by Judge Recht.” Order, supra. But instead of a hearing,

Judge Recht entered a cryptic Order denying Appellants’ Motion for Reconsideration as
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_ untimely filed under Rule 59(e), adding further fuel to the fire that “the time has come to
dispose of the Flood Litigation” (see R. Part I, No. 117). Appellants had never filed this
Motion with Judge Recht and can only presume that the Panel Judge’s assigned him ﬁe
Motion for rﬁling. As shown Below, Judge Recht’s Order in this regard is entirely wrong
and indeed set up the within appeal.

On March 27, 2007, the Panel Judge eﬁtered an Order denying a Rule 59(¢) motion
..the_he believed was filed by the Api:)ellants and which the hé further believed was pending
for decision. But the only motion filed by Appellants a Rule 60(b) motion addressed to

_ Judge Johnson as Chief Judge_of the MLP. Althql_lgh the Motion was not d_c_sig’nat@d inits
caption aé_ a Rule 60(b)(6) motion, a fair reading of the motion itself leelt.d‘s-. oﬁly to the
conclus.ion that it was filed under that pro'visioh. See Pritt v. 'Republican National
Commzfrrée,ZOOJ , 557 S.E.2d 853 (W. Va. 2004).

On March 2, 2007, Judge Johnson entered an ORDER DENYING PLAINTIFF’S

MOTION FOR RECONSIDERATION. It is not clear to Plaintiffs whether Judge Johnson
dénied the m.erits of Appellants’ motion or not, although Judge Johnson “reviewed
Plaintiff’s Motion and laccom.pahying materials and pertinent legal authorities” and “[a]s a
result of these deliberations, the Court has concluded that a hearing before th¢ entire panel
is unnecessary and the Plaintiff’s Motion should be DENIED” (see R. Part I, No. 107). At
the very least, Judge Johnson denied Appellants a hearing oﬁ their’ Rule 60(b} motion,
Regardless, Appellants have never had émy intention of asking Judge Recht to re-
consider his January 18, 2007, Ruling, and to this date have filed no such motion. Further,
the Appellants have never had any intcntiqn to file a Rule 59(e) motion before the Panel
and to this date never have (Rule 59 deals with trials on the merits, which Appellants have

not had in this litigation). Further evidence of Appellants’ lack of intention to. file a Rule
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59 motion is the éimple fact that Plaintiffs’ Motion to Recoﬁsidef was filed on February
| 20, 2007, more than 10 dayé following the Panel Judge’s (Recht) January 18, 2007, ruling.
As a matter of law, Appellants’ Motion to Reconsider, was and is to be considered a
motion pursuant to Rule 60. See Pritt, supra. Beyvond that, the “motion” referred to in the
Court’s March 27, 2007, Order, was never filed by the Plaintiffs in his Court.

G. The Panel Judge’s Ruling Misstates The Rule Of Reasonable Use As Set
Forth In In Re Flood Litigation.

The rule of reasonable use as set out in Morris v. Priddy, 181 W Va. 588, 383
S.E.Zd. 770 (1989) and affirmed and clarified in In Re Flood does not require Plaintiffs to
-pleéd or show that there existed an alternative way for the defendant to ﬁse'his land Which
w;)uld have .prevented the flooding of plaintiffs’® I;nd. In .other words, Plaintiffs are not

required to plead detailed facts or any facts for that matter, showing that the defendant did

not exercise due care in using his property in such away as to interfere with Plalntlffs use

of their property to state a claim under Morris. Rather, the test is: whether, the plaintiff has

alleged that under the circumstances, the Defendant’s use of his property is unreasonably
intérfering With the Piaintiff"s use of hisfher property? It is important for this Court to
understand Appellants’ view of what “unreasonable interferen.ce-” is. The focus is not on
the conduct or activity of the Defendant, Instead the inquiry is whether thé interference
with the Appellants use of his or her property is unreasonable. This is an entirely different
concept that thét which a majority of the Panel Judges” understand. The Panel keeps
insisting, an(i particularly Judge Recht, that unreasonablenesé is focused on the activity of
the Apﬁel]ee. Hehce, the constant admonition that “Coal mining and timbering are not
uﬁre’asonable activities”. Appellants have never alleged that .they are. The question is
whether the interferenée With Appellants’ property is unreasonable. In short, reasonable

acts can lead to unreasonable interferences with a neighbor’s property.
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The question of reasonableness 1s, under ordinary circumstances, a question of
facf for the jﬁry. Morris Associates, Inc. v. Priddy, supra at 863. The Recht Order holds
that the following allegation is insufficient as a rhatter of law to state a claim against one of
the Defendants, Berwind Land Company (Berwind Land Company is a timbering and coal
mining defendant and certain plaintiffs have alleged that this defendant was engaged in
timbering and mining on the hillsides above their iaroperty): |

a, Defeﬁdant BERWfND LAND COMPANY failed to monitor, audit, and inspect

timbering activities conducted on its Jand for compliance with BMPs (Best -
Management Practices — industry standards);

b. Defendant...failed to compare BMP compliance of timbering activiiies
conducted on its land with state BMP surveys and failed to set benchmarks for
future performance and improvement;

¢. Defendant. .. failed to ...implement riparian protections measures, such as
marking or flagging streammde management zZones (SMZS) in advance of timber
harvests on its land;

d. Defendant...failed to develop -a program or plan for protection of streams
from timbering; and

e, Defendant. . timben'ng activities disturbed an unreasonable percentage of
drainage area corresponding to one or more of the 21 client clusters sét out in
Plaintiffs’ April 7, 2006, Unified Disclosures. :

Appellants made the following allegations against Berwind regarding its coal
mining operations being carried out on hillsides above certain of the Appellants'”,
Appellants do not believe they had to plead “wrongful” or “unreasonable” conduct at all,
but recognizing the seeming futility of focusing on the nature of the interference with

Appellants’ property and in an effort to satisfy the court’s moribund focus on the nature of

Appellees’ conduct, the allegations wére made as follows:

" Bear in mind, that the Plaintiffs at the time of the filing of these more definite statements of allegations
against Berwind, the Plaintiffs had identified each Plaintiff by GPS coordinates as to their location relative to
Berwind’s several operations. Thus each Plaintiff with an alleged claim against Berwind had been identified
to the Court and to the Defendant. -
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a. Surface mining operations on Defendant BERWIND LAND COMPANY’s
land violated, and were found to be in violation of, West Virginia mining
regulations intended to reduce surface water runoff and/or minimize downstream
sediment deposition on July 8, 2001;

b. Defendant...failed to conduct a surface water runoff analysis before, during,
and/or after conducting its surface mining activities;

¢. Defendant. .. failed to develop...a plan to control surface water runoff from
mining operatiOHS'

d. Defendant...failed to develop...a plan to minimize downstream sechment
deposition from mining operations;

e. Defendant...engaged in surface mining activities and the construction of valley -

fills in an area that was unreasonably close to a local population center and where

it was bound to do harm; and

f. Defendant.. . failed to reclaim its valley fills during construction by using a more

appropriate valley fill construction method such as the “bottom-up” method, and

instead used the less stable and more erosion-prone “end-dump” method.

Both the above sets of allegations were then followed by allegations pursuant to

Morris:

4. Upon information and belief, the conduct of BERWIND LAND

COMPANY.. . was unreasonable in light of all the factors to be considered under

the rule of reasonable use. '

5. ...the conduct of the Defendant...was the proximate canse of, and/or materially

contributed to, the flooding that occurred on July 8, 2001, on the property of those

Plaintiffs identified as claiming against the Defendant..

6. ...the conduct of the Defendant...unreasonably increased...the risk of flooding
of the property of...Plaintiffs....

7. ...the Defendant...unreasonably interfered with the use and enjoyment
of...Plaintiffs...property...by increasing the risk of flooding.

The Panel Judge’s Ruling finds, as a matter of law, that the above allegations in support of
Plaintiffs” claims under Morris and in support of Plaintiffs’ negligence claims are
msufficient (see R. Part I, No. 105). Further, the Ruling concluded that, as a matter of law,

the Appellants could prove no set of facts in support of their claims. (Recht Order
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Conclusions of Law paragraph 2, see R. Part I, No. 105). Appellants’ counsel inquired of

Judge Recht during the Septembef 30, 2006, hearing on this issue as follows:
MR. McLAUGHLIN: ...if we can show ...that the particular piece of property
that [defendant] failed to monitor, audit, and inspect the timbering activities and
can prove through expert testimony that, as a consequence of that, their timbering

activities on that particular piece of property, through expert testimony and fact -
witnesses, (inaudible) that their activities on that piece of property were donein a
way that caused an increased amount of runoff that connected up with streams,
with road systems and caused more flooding downstream, are you going to say
that that’s not a viable cause of action under West Virginia law. That’s the
(inaudible) that we state. That’s the question.
THE COURT: I'm not going to give an angwer.

(Recht Transcript, Sept. 30, 2006, Hearing, page 438, lines 5-20).

The Recht Order, even though Judge Recht refused to answer at the hearing;
concluded that the proof of Appcllzints’ allegations would not be sufficient. But the
standard Judge Recht contends he applied was that Appellants’ complaint should not be
dismissed “unless it appears beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief” (see R. Part I, No. 105). Again,
rhetorically, Appellants ask: what more is there to prove? If the Recht Order is correct, the
Court is able to say as a matter of law it is not possible that the Appellees could to anything
to contribute to the flash flooding and that no Appellant could prove a case that the .
Appellees did anything to contribute to the flooding and the consequential interference

with the Appellants” use of their land.

Misrepresentation of Appellants® Morris Allegations
- As Rylands Strict Liability Allegations

~ Appellants believe it is obvious from a fair reading of the Recht Order, that the

Court was bent on recasting Appellants > “reasonable use” claims under Morris as strict
~ liability claims under Rylands. Strict liability is mentiched 13 times in the opinion (see R.

Part I, No. 105). Appellants believe the Recht Order’s fixation on strict liability has
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confused the issue of “reasonableness” with the idea of Rylands type strict liability. This is -

entirely wrong. Rylands is concerned only with cause and effect where unreasonably
dangerous activities or conditions are concerned. The issue of “unreasonably dangerous” is
an issue of law for the court, leaving only cause, effect, and damages for the jury’s
determination. .Under Morris (and now In Re Flood Litigatién), however, in addition to
cause and effect the jury must find the defendant’s interference with the blaintiff’ s property
to be unreasonable in light of the circumstances of rélative adﬁantagg to the actor’s use of

~ his land and disadvantage the interfeféhcé defendant’s use of his 1and .éal-is.es to the
plaintiff®s property. In Re Flood Litigation, supra, at 871, quoting Morris, supra, at Syl. Pt.
2. Contrary to the Court’s unfognded assértion in the Rec’ht Order that “Principal améng
the legal theories preé_ented by Plaintiffé was one of strict liability....” (Recht Order p.4,
paragraph 7), the Appellanfs have clearly made a claim under Mofris (as this Court found
in In Re Flood Litigation, supra). | |

In this regard, the Appellants have been guided by what the Appellants were

advised was the entire Flood Panel’s decision to put the essential Morris based questions to -

the Upper Gﬁyandotte Jury. As the Panel will recall the Jury was ﬁékéd to answer: (1) Did
the Defendants’ use of their land materially increase the peak rate of runoff; (2) Did the
Defendants’ use of their land materially contribute to the streams and creeks leaving their
banks; and (3) Was the defendants” use of their land reasonable (this is a slight
misstatement, but the inference is was it reasonable to interfere with Appellants’ property
by the defendants’ use of their property). The Upper Guyandotte Jury ansWered ves to the
first two questions and no to the third.

To summarize, in Morris, the inquiry was whethér the construction of a parking lot

that changed the elevation of defendant’s property caused an unreasonable interference
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with. plaintiffs property in light of the circumstances (it reasonableness of the parking lof is
determined by the reasonableness or unreasonableness of the interference the parking lot
caused the plaintiff due to surface water runoff.. It was not a “fault” case iﬁ the sense of
negligence or other “wrongful” conduct. The sole question was one of reasonableness in
light of the circumstances. In the Flood litigation the question is: is it reasonable to timber
and mine on steep hillsides above residences and towns when it is foreseeable that the
extensive distﬁrbance_ of the natural increases the risk that surface water runoff will be
materially affet:téd in_such a way as to materially (unreasonably) interfere with the lower
property owners? The same use of befendants’ property where there are no downétream |
residences and towns may under those circumstances be entirely réasonable (because no ' |
unreasonable interference to another propefty owners -property occurs), but in both
circurhstances' reasonableness ié for a jury to say —not a judge. The Recht Order
concludes, _“indirectly”, tﬁat land disturbances in _connection with coal mining and

timbering on steep hillsides above residences and towns are inherently reasonable and as

such no interference with another’s property, including catastrophic flash flooding

could e_vér be found to be an unreasonable interference under In Re Flood Litigation.. B ‘ i
As such, in this litigation, in the words of the Recht Order, it [is] beyond dqubt that the

plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” !
(Recht Order, Conclusions of Law, paragraph 2, citing McCormick v. Wal-Mart, 600

- S.E.2d 576 (W. Va. 2004).
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H. The Panel Judge’s Ruling Disregards This Court’s Direction In In Re
Flood Litigation With Regard To Claims For Nuisance And Negligence.

‘a. Nuisance.
This Court in IN RE: FLOOD LITIGATION, supra was asked whether the Plaintiffs had a
cognizable cause of action upon allegations that the defendants use of their land created a

private nuisance under Hendrickson v Stalnaker, 181 W. Va. 31, 380 S.E. 2d. 198 (1989).

In response this Court stated,

Our review of the stipulated facts leads us to conclude that there is not a
sufficiently precise and undisputed factual record on which the issue of
whether Plaintiffs have a cause of action for nuisance can be determined.
Therefore, we do not answer the second certified question. However,
because further development of the evidence below may indicate that
Plaintiffs have such a cause of action, we find it necessary to briefly discuss
our applicable law and the parties' arguments on this issue.

In Re Flood Litigation at pages 543 W. Va. and 872 S.E.24.

- The Court then discussed in some detail the jurisprudence in this state relating to
nuisance on the assumption, as it clearly indicated, that further facts would be developed
-dl_lring discovery. Yet, the Panel J ﬁdg_e disregarded {his-_Court direction and never

permitted any discovery relating to this issue or for that matter any other issues in the case.

This Court’s discussion of private nuisance is instructive, however, and citing
Hendricks, supra, opined that:

1. A private nuisance is a substantial and unreasonable interference with the : w
private use and enjoyment of another's land. 3

2. An interference with the private use and enjoyment of another's land is
unreasonable when the gravity of the harm outweighs the social value.of the |
activity alleged to cause the harm. :

Additionally, the Court cited Mahoney v Walter, 157 W. Va. 882,205 S.E.2d 692 (1974)
~ holding that whether a business or particular use of a property constitutes a nuisance is the

reasonableness or unreasonableness of the property’ use in relation to the particular locality
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and under all the circumstances. Indeed this Court’s suggestion that further discovery
v?ould permit the factual development necessary to determine whether Appellants had a
nuisance cause of action remaiﬂs unrealized. Interestingly again wrongful conduct in and
of itself is not rélevant when considering whether the use of property is a nuisance. The
issue relates more to the result of one’é use of its land for deteﬁnining nuisance. The test as
articulated in Hendricks for reasonableness when the harm caused by such use when the
harm — here Appellants flooded homes--- outweighs the social value of the usé alleged to
cause that l}arm. This Court has made clear that this is an issue solely for the fact finder.
Clearly, the Appellants allegations for nuisance are more than sufﬁciénf under Rule
| 8(a) of the West Virginia Rules of Civil Proceduré to state a claim for nuisance subject as
this Court pointed out to further development through discovery. See,. also, Burch v
| Nedpower Mount Storm, 226 W.Va. 443; 647 S.E.2d 879 (2007); Booker v Foose, 216 W.
Va. 727, 613 S.E.2d. 94 (2005); Sﬁcklen v Kittle, 168 W. Va. 147, 287 S.E.2d. 148 (1981).
b. Negligence
This Court also answered the question of whether the Appellants had a
cégnizable cause of action for negligence. First it is important to note that the Appellees
agreed with the Appellants before this Court, that the Af)pellants had stated a claim for
negligence. Iﬁ Re; Flood Litigaﬁon, at pg. 872 S.E. 2d. This Court stated, “We had held
that ‘in matters of negligence, liability attaches to a wrongdoer . . . because of a breach of
duty which‘ results in injury to others.” Tbid. Even with this Court’s direction, *. . . as the
evidence is further developed below . . “ (ie: discovery), the Panel or trial court was to

apply the law to those developed facts. Once again, the Appellants were denied any
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opportunity by the Panel Judge to develop'the facts for their Appellee admitted
negligence claims.

Relying on the unknown and unannounced super pleading requirement for mass
litigation first established by the Panel Judge in this watershed, Appellants have been
denied their right to conduct the very discovery Appellants believe this Court specifically
directed.

VIL

PRAYER FOR RELIEF

- For the reasons, argumenté, and points of authority above presented, the Appeliants-
pray that this Court enter its order reversing the dec.ision by the Panel Judge dismissing
Wlth prejudlce Appellants claims in the Coal Rlver Watershed, reinstate the cases, and
further direct the Panel J udge or such other J udge as the Court believes approprlate to
'immediately require discovery responses by the Appellees to out's_tanding discovery and
permit such additional discovery as may be necessary to move these cases forward after
six years without any discovery ffom Appellees, and for such otiler and appropriate relief

as this Court deems fair and just.

STUART CALWELL (WVSB#5§5)
The Calwell Practice, LLC

Law and Arts Center West

500 Randolph Street
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Charleston, West Virginia 25302
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