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_IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

APPEAL NO 33665

IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA .
IN RE: FELA ASBESTOS CASES o _ e
CIVIL ACTION NO.: 02-C-9500 -~ - T

ORIGINALLY in the Clrcult Court of Brookq County, West Virginia: ©

"-JOSEPHE BAKER etal,

| Appellants, - | _ - o |

= S .‘.’5-';.- ) | - _l ) RN | | Ci'vil Action N006-C-89
CONSOLIDATED RAIL CORPORATION and o .
AMERICAN PREMIER UNDERWRITERS INC

App(_allee.

ORIGINALLY in the Clrcmt Court of Harrlson County, West Vlrgmla‘ .

CHARLES S ADAMS et al

Appellants, - _ _
s, - o B Civil Action No.: 06-C-72
CSX TRANSPORTATION, INC., o
Appellee. - |
| and
HERBERT J. ADAMS, et al
App_ella;_nts, | |
s B Civil Action No.: 06-C-182



csx TRANSPORTATION, INC

Appellee

: 'ORIGINALLY in the C1rcu1t Court of Marshall County, West Vlrglnla.

+

o "JERRYM ABBOTT etal, -
L Appellants ,I o ) _",',-,' ..l
| | .v"sg o | L | o .C:iVil ACtionl\To.:OS—C'-63M o |
: - CSX TRANSPORTATIO_N, INC. | R
o .Appell'ee-.. | | |
AL md |
. 'PEGGY TACKETT, Adm1n1stratr1x of the Estate of -
: _'Walk Tackett Deceased, ' , »
Appellants,
S e | D Civil Action No.: 06-C-27M
. osx TRANSPORTATlQN,-,INC._ | |
. | Apﬁeuée._' |
| .ORIGINALLY in the Circuit Court of Mercer County, West Vlrg1n1a° '7 -
CHARLES C ALBRIGHT etal.
Appellants, 7 | _
_:v_s.. o ' , | ) : Civil Actiori No.: 06-C-409 to 588

!
i

NORFOLK SOUTHERN RAILWAY COMPANY, *

Appellee, _




| ~and
PAUL D. ANTHONY, etr- al.,

- CSx TRANSPORTATION INC. and NORFOLK
SOUTHERN RAILWAY COMPANY,
=
- Appellees L
BRIEF OF APl’ELLANTS

AND NOW come the Appellants by and through their under51gned counsel Robert F

Daley, Esqture D. Aarou Rihn, Esquue R. Scott Marshall, Esquu'e and the law ﬂrm of Robert'_._r-. S

 Peirce & Assoc:1ates P C., and submit the followmg Appellants Brlef 1n Support of Appeal to . _'

the Supreme Court of the State of West V1rg1n1a and in support thereof aver as follows

L LOWER COURT PROCEEDING AND NATURE OFVRULING ]

- Tlus action is a consohdated matter 1nvolv1ng the individual claims of hundreds of o

raﬂroad employees who allege that they were injured by exposure to hazardous asbestos

contauuug products through the course of their employment w1th the Defendants They each'_, i

brought an actlon against their respeetlve railroad employer pursuant to the Federal Employer s.

Llablltty Act (FELA), 45 US.C. § 5 1, et seq. These claims were filed under seven dlfferent | o

_ captlons in four separate West Vlrglula count1es but were ultimately consohdated in the C1rcu1t
Court of Kauawha Couuty at C1v1l Action No.: 02-C-9500, before the Honorable Arthur M.

'Recht pursuaut to the rules govemmg the West Virginia Asbestos Mass L1t1gat10n Panel.



Appellants asserted that _]uI'lSdlCthIl was proper before the state courts of West Vlrgmla
| in accordance W1th 45 U.S. C § 56, which prov1des that an mJured rallroader may 1nst1tute an
act1on agarnst h1s or her emp]oyer In state or federal court in any _]unsdlctron 1n whlch that

employer iransacts busmess The Appellants are non-resrdents of the State of West Virginia. The :

respectlve ra1110ad Appellees ﬁled Motlons to D1snnss the Appellants claims pursuant to West N
-' .Vrrglma Code § 56- 1 1(c) (2003) on- the grounds that the Appellants were not res1dents of West )
) B Vrrgmla and because not “all or a substant1al part” of the transactlons or on11ssrons g1vmg rise to ;

t

' the clanns occurred w1thm the State. The Honorable Arthur M. Recht granted the Appellees

o -Motrons and consohdated these matters for Appeal

n‘.- STATEMENT OF FACTS |
AII of the Appellants are cun'ent or former employees of Consolidated Rarl Corporatlon
- CSX Transportanon Inc and/or Norfolk Southern Ra:llway Company All of the hundreds of

' Appellants mvolved in thls consohdated action worked in a variety of different crafts and trades; -

and they all allege that they were mJured as a result of occupational exposure to hazardous_ '

asbestos and asbestos contalning products.

. IIL  ASSIGNMENTS OF ERROR.
1. The Trial Cotirt erred in applying'West Virginia Code § 56-1-1(c) (2003) to
dismiss the suits of non—res:dent Plaintiffs agamst non—re51dent Defendants under the Federal

‘Employers L1ab1hty Act 45lUS C. § 51, et seq. (FELA) in V1olat10n of the anxleges and

L Immunltres Clause of the Umted States Constrtutmn Art, IV Sec. 2.



2. The Trral Court erred 1n applylng West Vrrglma Code § 56 1- l(c) (2003) to
dlsnnss the suits of non- -resident Plaintiffs agamst non-res1dent Defendants under the Federal
s Employers Lrabrhty Act, 45 U S.C. § 5 I et seq. (FELA), because § 56-1- 1(c) (2003) V1ola1:es the |
E : “nght to Open Courts” secured by Artlcle III Sect1on 17 of the West V1rg1n1a Constltutlon |
: e ':_ 3 - The Trial Court erred 1n applymg West Vlrglma Code § 56- l l(c) (2003) to- |

dlsmlss the suits of non- re81dent Plalntlffs agamst non- res1dent Defendants under the Federal

+

P Employers L1ab111ty Act 45 US.C. § 51 et seq (FELA), beeause § 56- l l(c) (2003) v1olates the

o "Separatron of Powers" Clause of the West V1rg1n1a Const1tut1on Artlcle V, Sectlon 1.
' IV. POINTS AND AUTHO-RITIES |

A The Trial Court’ Dlsmlssal of Appellants Claims Violated the Prwlleges
and Immunities Clause of the Unlted States Constltutlon, ‘Art. IV, Sec. 2.

The Trial Court commltted reversﬂ)Ie error in dlsm1ss1ng the Appellants’ clauns pursuant
' to West Vlrglma Code § 56 1- 1(0) (2003), Wthh prov1des in relevant part, that “a non—re51dents'
' of the state may not bnng an action in a court of tl’llS state unless all ora substantlal part of the

' acts or omissions glvmg rise to the cla1m asserted occurred in this state...” Wh11e the Trial -

- Court 8 dec1s1on properly apphed the statute as wr1tten the statute 1tself is unconstltutlonal as

applled to these Appellants in that it clearly -violates the Privileges and’ Immunrtles Clause

A1t1cle IV Sec, 2, of the Un1ted States Constltutron This Honorable Court recently reached a _'

-'s1m1lar determlnatlon in the case of Moms V. Crown Equipment Corporation, 633 S.E.2d 292, -
298 (WVa 2006). I
[
The an11eges and Immunmes Clause prov1des that “The Citizens of each State shall be

entrtled to all Pr1v1leges and Immunities of Citizens in the several States.” US CONST Article



IV, Sec, 2. The United States Supreme Court has repeatedly declared that “It ‘was undoubtedly
the obJect [of this clause] to place the crtrzens of edch State upon the same footlng w1th crtlzens
of other States so far as the advantages resultmg from cmzenshtp in those States are concerned » o
Baldwm V. FlSl’l and Game Comrmssron of Montana, 436 U.S. 371, 380- 82 (1978) Further it has e
been estabhshed that there is “ordmartly no dlfference between drscnmmatlon based on a.
person s res1dence and drscm‘nlnatlon based 01"11 a person’s “citizenship.’” Moms 633 S E 2d at. B
| . 296, n. 2. Thus, dlscrnnlnatron based upon resrdency and oltlzensh1p is equally abhorrent under?'”

1

the United States Constttutlon

As thls Court 1tself has recogmzed “Among the pnvrleges and 1mmun1t1es of c1tlzensh1p_ o
ts included the r1ght of access to courts for the purpose of bringing and malntamrng actlons " 1d,, o
. 633 S.E.2d at 298 The United States Suprerne Court has declared
The right to su¢ and defend in the courts is the alternatwe to force. In an orgaruzed ; _
society it is the right conservative of all other rights, and lies at the foundation of . =
orderly government. It is one of the highest and most essential privileges of . -~

c1tlzensh1p, and must be allowed by each state to the citizens of all other states to the .
prectse extent that it is allowed to 1ts own c1trzens S L

Chamber v. Baltimore & Ohio R.R. Co. 207 U S. 142 148-49 ( 1907)

The Appellants brmg thelr clarms pursuant to the Federal Employers L1ab111ty Act 45
U S.C. § 51, et seq. (FELA) The FELA was enacted for the humanrtarran purpose of provrdlng a
remedy to railroad employees for injuries and death resultlng from their work on 1nterstate-_

railroads, See Consolidated Rail Corp. V. Gottshall 512 U.S. 532, 542-43 (1994) The FELA

favors workers, and any doubts as to its meaning should be construed in favor of the worker See. _'
ld (“We have hberally construed FELA to further Congress' remecllal goal. ”) and Gardner V.

CSX Transp., Inc., 1201 W.Va, 490, 498 (1997) (“The FELA is intended to be a broad remedlal'



statute and hke the FBIA it has been . construed hberally to effectuate its humanitarian
_purposes ”) |

- In furtherance of the FELA’ s hberal and hurnanltanan purposes the Unlted States B
Congress spemﬁcally prowded that an actlon under the FELA “may be brought in a district court .

. of the Unlted States in the d1strlct of the re51dence of the Defendant or in wl‘hch the cause of

' actlon arose or in whlch the Defendant shall be do1ng busmess at the t1me of cornrnencmg such'_

: actton 45 U S.C. § 56, Congress further prov1ded that “The Jurlsdlctlon of the courts of the

- _ Untted States under th1s chapter shall be concurrent w1th that of the courts of the several States

- ;_ Id This means that an FELA P1a1nt1ff may bnng h1s or her clanns n any _]l.ll’lSdlCthl’l in whlch-- 3

. the Defendant conducts business, and that he or she may do so in either federal or state court.
Whlle the individual states are not compelled to accept th1s grant of _]uI'ISdICtIOI’l once the

" grant is accepted they may not apply it dlscnnnnatorﬂy in favor of thelr own citizens and to the _

detrlrnent of the c1tlzens of other states As was noted by th1s Court

Whlle a state may dec1de whether and to What extent its courts W111 entertain
“.~ particular causes; any policy the state may choose to adopt must operate in the same
. way upon citizens of other states as upon its own, and the privileges it affords to the
later class it-must afford to the same extent to the other, butnot to any greater extent. —

o MOI‘I‘IS 633 S E. 2d at 298, quoting AmJur.2d, Constztuz‘tonal Law Sec. 769 (2006)

. West Vi 1rg1n1a Code § 56—1-1(c) (200-3) violates this well established constitutional
' pr1ncrp1e by permtttlng West V1rg1n1a s own res1dents to pursue claims under the FELA agalnst
-non- res1dent Defendants cven though “all ora substanttal part of the acts or omissions giving -

rise to the cIalm occurred 1n' another state whlle it demes this same bas1c rlght to the re51dents -
| ' _

i

' 'of other states



. The Tnal Court 1mproperly attempted dlstmgmsh the claims in the instant matter from o '.

the clanns asserted in Moms by focusmg on the fact that one of the Defendants in Moms was a s

res1dent of the State of West V1rg1n1a Whlle it is true that one of the Morrls Defendants was i _f

West Vlrglnra resﬂent and that thrs fact was specifically noted by this Court in lts de01s1on 1t o

would be mappropnate to conclude that thls was the sole or even a predornmate factor m thls S

Court s dec1s1on in that case. The Tnal Court s rnyoprc focus on the resrdence of the Defendant 3 B

- causled it to overlook this Court 'S broader mbre pervaswe theme that “there 1s a strongi o

categoncal exclusion of non-residents Plamtlffs from a state s courts under venue statutes when...- :

 astate resudent would be perrnltted to brmg a 51mllar suit.” Id 633 S.E. 2d at 299 Thls is the true o

Constltutlonal anathema Wthh this Court sought to rernedy in Morns and it is as equal]y present- S

- in this case as it was there. Tl’llS assertlon is buttressed by thls Court’ s statement when dlscussmg o

venue for the non~res1dent co- Defendant that:

Crown’s suggestion that such a rule should be applied only to non-res1dents runs -

headlong into the forgoing- discussed constitutional principles that strongly favor
discrimination on the basis of residency in access to courts. Application of these
principles further werghs agamst sucha readmg of the statutory language. .

Id. 633 S.E.2d at 302 Thrs comment was well placed since there is no support in any modern: L

United States Supreme Court Op1n1on to justlfy the apphcatlon of a different anrleges and

Immunities analys1s for cases mvolvmg re51dent or non-resident Defendants It s1mp1y is not a_ L

factor in the discrimination analysis.

Practically speaking, the residency of the West Virginia Defendant in Morris wa_s realljr__: o
only an issue in that case because it provided the sole potential grounds for the .exerclse _' of )

| Jjurisdiction under West Virginia law,.and the notions of due process as proscribed by theUnit_ed_ R



o States Constltutlon In th1s case, Junschctlon was specrﬁcally provrded for by the United States
'_3 Congress :
Even 1f it were true that the presence of a res1dent Defendant in Moms was such a

srgmﬂcant factor so as to render 1ts general hoIdmg 1napp11oab1e to thlS case, thls Court would :

I_ strll need to perfonn a separate analysrs of the const1tut10na11ty of W Va. § 56 1-1(c) (2003) as - -

| : apphed to Appellants clanns in the instant matter Sueh an analyS1s reveals that W Va § 56 1-

l(c) (2003) is still unconstltutlonally d1scr1m1natory
o N Wh_ile the scope of the protectlon afforded by the P.riVileges and Immunities Clause is not-

L

B absolute the clause “does bar d1sor1m1nat10n agamst crtrzens of other States where there is no '_ -'

= f substant1al reason for the drscnmmanon beyond the mere fact that they are c1t1zens of other

o states * Toomer v. Witsell, 344US 385 396 (1948)

AIthough the d1ssent in Moms was able to cite to several cases in whlch a dlstmctlon

: mlght be 1nferred between res1deney and crtlzensh1p for the purposes of a discrimination

- analys1s it is srgnlﬁcant that none of those case were decided Wlthln the last 50 years See.

-. Moms 633 SE2d at 303 As noted by the majontyr oplrnon modern constrtunonal _

| '_ Jurlsprudence has evolved greatly since the days of Douglas v. New Haven R. Co 279 U S, 377__
‘_ (1929), and the artificial d1st1nct1on between resrdeney and 01t1zensh1p 15 no longer recogmzed
Id. at 296 Lt 2 | |

In __D_(mgl_@, the Court upheld a New York statute whlch permitted the drscretlonary
d15m1ssa1 of both federal and state clanns Where ne1ther the Plaintiff nor the Defendant was a |

_resrdent of the forum state. Id at 388, However the logm of the Douglas Court stands is stark

contrast to the rule of law developed more recently by the Supreme Court that has apphed a three




. pronged test. The explanat1on for tlns conﬂict is qutte s1mple Dougla a case dec1ded in 1929
isan anachromsm Modern day Prmleges and Immumt1es Junsprudenee has evolved to the pomt

that the Dougla dec1s1on is obsolete, -and is no more controlling on this Court than is Plessy V.o

_g__Fer uson, 163 U.S. 537 (1896) Wlﬂ’l the only drfference bemg that one was rendered obsolete' 1'_ LA

through gradual evolut1on and the other was rendered obsolete over night, -

.For starters Douglas was de(:1ded durmg a period in which dlscnmmatlon agamst non-- o

remdents was more acceptahle The modem trend 18 to afford non—resrdents the same or srmllar' B

L
B 1

protectmns that are afforded non-cmzens In recent decades, the Supreme Court and ClI‘Cl.llt"."":' .
N Courts have repeatedly reafﬁrmed the modern prmcrple that c1tlzensh1p 1s synonymous Wlth N

res1dency for the purposes of analyzmg the Privileges and Tmmunities clause See Sugre -

© Court of Virginia v. Frledman 487 U S. 59 64 (1988), Umted Burldmar & Constructlon Trades 3

-Councﬂ V. Mayor and Council of Camden 465 US 208 216 (1984), o Re1llv VA Board of

ADneals for Montgomerv County, Marvland 942 F. 2d 281 284 (4™ C1r 1991) More 1mportant e

than th1s however, is s1mply the fact that Pr1v1leges and Immumtles law has become more'i-“. '

_ refined and exactmg in the modern era Wlth the adopt1on of the three pronged test. It is no Ionger‘

sufﬁc1ent that a State merely rely upon “ratlonal eon51derat1ons when dlscnmlnatmg agalnst R

| non-res1dents as was the rule when Douglas was decided. Douglas, 27 91. S 377

It should also be noted that the statute at issue in Douglas was dlseret1onary, rather than e

mandatory This is an important dlstmctlon glven a State’s ability to declme non-resrdent .

Plaintiffs' cases under the doctrine of Jorum non conveniens. The Appellants are not contendlng B

! The three prongs are; l) Is the right "fundamental“ 2) does the State have a "substantial rcason" for the disparate .
treatment; and, 3) does the discrimination bear a "substantial relationship to the govemment‘s objectives. Toomer, -

10



that_ West V_l'rginia must entertain all non-resident FELA c-ases"- but rat'her"th'at' a st'atute'Whichfi o

requ1res the courts to re_]ect non- resuient Plamtlffs cases under the same mreumstances in Whlch R

the court may hear the clalms of a re31dent Plamtlff is 1mpe1'n11351b1y dlscnmmatory Regardless o o

of the constltutlonahty of WVa Code 56-1- l(c) (2003), the Courts of West Vlrgmza may stﬂl S

apply the doctrme of fomm non convemens 50 long as thls doctrme is apphed to restdents and

non;res_lde_nts a1_1ke._ a o o R
.. - The modern scope of the Clause’s protection was summed up by the Third Clrct_ut_ bY—th‘?_'. o

R folIowmg three prongedstaudard:. c

The Pr1v11eges and Immunitles Clause precludes drscnmmauon agamst non-__'
. residents when the -government action “burdens” one of the privileges or o
' immunities protected under the clause, and the government does not have a'
“substantial reason” for the difference in treatment or the discrimination does not L

bear a “substantial relatlonsh1p” to the govemment s ob]ectlves : S

AL Blades & Sons, Inc. V.Yeru'salim_ ‘12.'1 F.3d 865, 870 (3 Cir. 1997).

ThlS modem evolutlon of anﬂeges and Immumtles Junsprudence was recogmzed by the'l':, .

West Vlrglma Supreme Court in Sargus V. West Virginia Board of Law Examlners 170 WVa N

453 (W Va 1982) In Sargu S & non- res1dent attorney ohallenged a West Vlrgmla bar adm1331on' _' B -.
rule requmng that any apphcant to the State bar must be a remdent of West V;rgmla for at least -
30 days prior to taking the bar examination, Id, at 454, The Petltroner s pos1t10n ‘was that this: -

requirement was impermissible d1scr1mmation against non-residents in violation of the Pr1v1leges '

: and Immumtles Clause and the 14th Amendment to the Umted States Const1tut10n Id at 455 S

The Board contended that its dlserlmmatory pohey was permrss1b1e under the rule of law

344 11.8. at 396,
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. e:spoused in Wﬂson' V. -Wilson, 416 F. Supp. 984 (D. Or. 1976) a case which was summarily "

B afﬁrmed by the United Statés Supreme Court at 430 US 925 (1977) Applylng the three.

b pronged analysis, the West V1rg1ma Supreme Court struck down the Board’s resrdency

o _ requlrement because it failed to demonstrate that non- res1dents constltuted a pecuhar source" of

ev11 or that the res1dency requ1rement bore a oIose relatlonshrp to the State’s goal of a competent

o bar Id at 457 58. W1th respect to the Wilson de01sron the Court toted that it was demded prior- -

to the “rev1tahzat1on of the Pr1v1leges and Immumtres Clause in 1978 Id at 459. The Sargl_l _

- demsmn is of partlcular Importance to the issue at bar as it is the sernmal modern day demsron of

) : the West V1rg1n1a Supreme Court thh respect to the. anﬂeges and Immumtles Clause. W1th 1ts
adoptlon of the three pronged analy51s, the Sargu de0151on compels thls Court to declare W Va |

R Code_§ 56-1-1(0) (2003) unconst1tutlona1 for all of the reasons discussed above.-

| Thus, as hoted earlier, 'any tieterminatton of u;hether a .Statel’s discrimination egainst non-

-. resi'd'ents ': or no_h~citizens necessarily involves a three part-inquiry: 1) is .the:ri_ght at tssue a
“fundamentsl’t right ‘p'rOteoted by the Clause; 2) does the State have a “substantial reason” for the
dzsparlty in treatment; and, 3) does the practiced d1scr1mmat1on bear a substantlal relatlonshrp”
to the éovemment s objectlves This three pronged test is utilized by the United States Supreme :

Court whenever it is asked to analyz‘e a State s dlscrlmmatOry practices under the Privileges and -

.. Immumtres Clause. See Toomer 344 U.S. at 396; 8 Unlted Bldg. & Constr. Trades Councﬂ of

Camden v. Mayor and Counoﬂ of the City of Camden, 465 U. S 208, 218 (1984); Supreme Court

Cof New Hampshire v. Pmer, 1}70 U.S. 274, 284 (1985). If the State's conduct at issue fails under

either prong two or three of this analysis, it runs afoul of the Privileges and Immunities Clztuse’s '

proteotions. Applying this a.naleis to the discrimination at issue in this ease, namely disparate
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o treatment of non—resrdents under W, Va Code § 56 1-1(c) (2003) it is apparent that the statutory i
prov1s10n is unconstttutlonal '

Fll’St the pnvﬂege 1nfrmged upon under the statute is a non- re51dent s nght to equal |

© access to the courts of the State of West Virgmia Th1s pnvﬂege or nght is undemably o

fundamental Although no court has attempted to compﬂe an exhaustive 11st of those pnvﬂeges .

cons1dered “fundamental” for the purposes of Privﬂeges and Immunities Clause protection, the 3 o

- Supi"eme Court has repeatedly coneluded that the r1ght to “Institute and malntam actlons of any - |

kmd in the courts of the state” is unCIuestlonabIY anmng them. Saenz v. Roe 526 U S. 489 524

. (1999)(91t1ng Corﬁeld V. Corvell 6 F Cas 546 551 52 (CCED Pa. 1825)) See aiso Canadlan "

Northern Ry. Co v Eagent 252 U S. 553 560 (1920) This is not to say that states are not E _

. pernntted to discrimmate n any manner agamst non—re31dents in the use of their court systems, |

since numerous ratlonale requlrements such as the 1mpos1t1on of security for costs for non-:;. s

residents have passed constitutlonal muster in the past but only that a non—re51dent must be glven . )

access to the courts of a state “upon terms which in themselves are reasonable and adequate for,. e

the enforcmg of any rlghts he may have, even though they may not be tecnmcally and pre01sely o L

the same in extent as those accorded to resident citizens.” E Eggen, 252 U. S. at 562 However the ; L

West Vlrgima statute at issue 1s not an add1t1ona1 but reasonable requirement that must be_"
satisfied by a non-resident before he can access the courts, it is an outright and total exclusion' of
non-resident Plaintiffs. from the court system under the same circumstances in which resident

Plaintiffs are granted access. This is patently impermissible. There is nothing so anathema to

_established Privileges and Immunities jurisprudence as total exclusion. See: e.g., Toomer, 334 ~

U.S. at 398-99 (Even if State was permitted to discriminate against non-resident shrimp b_oats; it
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Would be requrred to do 80 through the adoptlon of some reasonable method other than the “near

L

__ equlvalent of total exclusron”) Thus, in thrs mstance the ﬁrst prong of the Supreme Court s test

E s satrsﬁed

t
'

Once 1t 1s determmed that the prrvrlege or right at issue is funda:mental the second prong -

i

S of the Supreme Court s test requ1res that the state have a substantlal reason” for the- .

. dlscummatory treatment beyond the mere fact that the targeted group is comprrsed of non-

crtlzens or non- resrdents In order to satlsfy this prong, a state has the burden of estabhshmg that '

there 1s a valid 1ndependent reason for the d1sparate treatrnent and that non-resrdents are a

pecuhar source of evil at which the statute is alrned ” Blades 121 F.3d at 871 (quotrng Toorner, -
o 334 U S at 399) It is thrs requrrement that the non—resrdents must comprise a “pecuhar Source of
.evrl” that renders W Va Code § 56-1- l(c) (2003) unconst1tut10na1 |
| As Justrce Benjamin prudently noted in hrs Concurrlng Oprrnon '1n Moris, the West

¥

- Vrrglma 1eg1slature failed to supply any ratronale to support the existence of such a substantral

reason’ * for the drscrrmrnatron found in § 56-1-1(c) (2003). Morris, 633 S. E 2d at 307. As his -
_ oplnlonstates - R o _ o | |

C However, because the Legislatire failed to’ articulate a proper ratlonal basis for
. dlscnmlnatmg between residents and non-residents for the purposes of establishing
venue in our-courts, this Court ‘cannot now, recognizing the lmitations of our
Constitutional charge, speculate as to the Legislature’s intentions. Without such a
proper rationale basis for enacting a seemingly d1scr1m1natory venue statute, a court
left to speculate as to both proper and improper rationales for residency.
: d1scr1m1nat10n canmnot nghtly guess in favor of one poss1ble ratlonale more than it
can favor another,

14 If this was true for Morris, !it is equally true for this case as weIl
' |
Further even 1f it cou]d be assumed that the goal of the West Vlrglma Legislature’ in

enactmg W. Va Code § 56-1- l(c) (2003) was to lessen the burden on 1 the State s _]udICIEll system,
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in order to legltlmrze this goal the State of West Vrrglma would need to demonstrate that 1) 1ts S

court system is in faet overburdened and 2) non—resrdent Plaintiffs are a “pecuhar source” of thts o

_ overburdenmg The Statute at issue falls on both of these counts.

Frrst there is no evrdence that the West V1rg1n1a court system is overburdened at least o

not to the extent that would Justlfy abandornng the prlncrples of eonnty that underpm the o

| anﬂeges and Immunmes Clause To the extent that the West V1rg1n1a court system is- sub_]ect to '_ s

mash ﬁhngs in asbestos cases, there is nothmg that sets West Virginia apart in thls regard as thls o

_condmon has been experlenoed by most, 1f not every, federal and state court system in thxs- I

i Country As noted by Judge Ronald erson recently in the case of Wagner v. 20th Centurv Glove 5 L

Comoratlo 05-C- 1833 (Kanawha County, West V1rg1n1a 2006) there are “about 600 000 L

asbestos cases pending in state and federal courthouses ? Thus if West V1rg1n1a has expenenced' e

an increase in asbestos ﬁlmgs this is more a reﬂeetron of the times than it is an 1nd1cator of some e

local crisis in- the State s Judtcral system In fact, the State of West Vlrglma is actually domg a i

much better jOb than most of its 81ster states in resolvmg these cases is a t1me1y and efﬁCIent.'-' _

manner, As Judge Wilson noted “Trlal courts in this state prov1de a qulck and responsﬂ)le_ - '

' system for the resolution of asbestos clalms and more Importantly, the West Vlrglma courts are .- :
resol_vmg these cases “without any appreciable cost to our 01t12ens.”-Id. If there was an asbestos' o
Crisis overburdenmg the state’s court system, the states judges would be acutely aware of the."

- problem, Accordmg to Judge Wilson, the West Virginia judges “do not complam that they have “

an overwhelmlng work burden They do not olalm that there is an 1mproper p11gr1mage of out- E

-of- state Plamt1ffs * Id. Since the West Vlrgmla Court system is not overburdened, W, Va Code § )

56- 1 l(o) (2003) v1o]ates the Prwl]eges and Immunltles Clause of the United States Constltutlon
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Furthennore even 1f this State s court system was overburdened West V1rg1n1a would'

) : need to estabhsh that non- resrdent Plamtlffs are a pecuhar source’ of this problem n order to

Justrfy dlscnmmatmg agamst them.. It 1s not enough to merely declare that there are too many

cases bemg filed, and some of them are bemg ﬁled by non—res1dent P1a1nt1ffs the state must )

1

St actually demonstrate that the non- resrdent Plamt1ffs are a ‘pecuhar cause of the overburdemng o

A

LRy ThlS burden has not been met From a pract1cal stanclpomt WiVa: Code § 56 1- l(c) (2003) :

affects Federal Employer Lrabllrty Act (FELA) elalmants l1ke the Appellants in th1s suit, in a

d1sproport10nate manner Srmply put, most non- resrdent Plamtlffs w111 not be affected by the:

statutory prov1s1on because 1f a “substant1al part of the acts or omissions”™ g1v1ng rise to the clalm' l

' d1d not occur w1th1n the. State, then Junsdlctlon W111 most hkely not be present to begm w1th One

| excepnon to this general statement is, of course, the scenario in which a West V1rg1n1a citizen is
':. the Defendant but “a substant1al part of the acts or omlssrons” did not ocour mlthe State ‘but this
| Court has already ruled in Morr1s that such cascs are not affected by W.Va. Code § 56 1-1(c)
(2003) Since the FELA’s broad venue and Junsdrcuonal prov1s1ons are a rarlty, if not entlrely '

umque the true’ burden of W.Va. Code § 56-1- l(c) (2003) falls upon FELA Plaintiffs

- _ -excluswely Therefore since the FELA claims are truly affected by W.Va. Code § 56 1- -1(c) .

' .(2003), the prov1s1on can only be upheld if it can be demonstrated that the West V1rg1n1a court |
system is pecuharly overburdened by FELA cases filed by non-resident Plaintiffs. Given the fact
that such cases inevitably account for only a relat1vely minor percentage of all cases currently

_ pendmg 1_n West Virginia courts, this burden cannot be met.
|
The aforement1oned Toomer case provides an'excellent example of the heavy burden a

state must meet in order to perrmssrbly dlscrurnnate agamst non~r681dents Toomer mvolved a
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VSouth .Carohna statute that requlred non-resident shnrnp boats to pay a lrcense fee to ﬁsh for

. 7 shnmp in South Carohna waters that was one hundred times greater than the fee whlch res1dent |
| slmmp boats were requrred to pay Toomer 334 U S. at 389 The stated purpose of the statute
_was to conserve the shrrmp supply” and “head off an 1mpend1ng threat of excessive trawhng

Id at 397 The Supreme Court mvahdated the statife on the grounds that it violated the -

Prrvrleges and Immunlues Clause In so holdrng, the Court focused on South Carolma s farlure to
demonstrate that the non-resrdent shrrmp boats were a pecuhar source’ of the ev11 the statute '
) Was desrgned to prevent Id at 398. As noted by the Court, there was nothmg in the record to

) suggest that “non—res1dents use larger boats or dlfferent ﬁshmg methods or that the costs of ~

_ enforcmg laws against them are apprecrably greater » Id. The Toomer case teaches us that it 1s'

~ not enough to s1mply say there is a problem and that the non-residents are a part of it, or that
dlscrrmmatmg agarnst them may help allev1ate it, but ‘a state must rather make a showmg that
there is a probIem and the non-resrdents themselves are causrng rt or at least contnbutmg to it in
a fashron that i 18 d1sproportronately large relative to res1dents As apphed to thrs matter it is not.
_' sufﬁcrent for West Vlrgmra to say that they have an overburdened court system and non—re31dent |
Plamtrffs are a part of this problem instead, West Virginia_ must demonstrate that 1t. has an _‘
| | overburdened court system and the non- resrdent Plarntlffs themselves are the, or at least a,
. pecuhar cause of that overb_urdemng. This is_wh_ere W.Va. Code §.56-1-1(c) (2003) undo_ubtedly_
fails. | | o I

Furthermore | even if .such a showmg could be made, W.Va. Code § 56 1-1(c) (2003) .
would still. farl because it falls to satisfy the third prong of the Supreme Court’s test, that the

practrced drscnmmatlon bear a substant1a1 relatlonshlp” to the government’s objectlves In
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' lg(ﬂ_&, the Court declared that a state is not ..entitled to .employ severe diScrir'ninati'on;polieies' o
agarnst non-residents: When less severe pohcles can be employed to accomphsh the same
ob_]ecttves Id, at 399 For 1nstance since South Carolina could have employed less severe Ij ]
sanctlons agalnst non-resident shrunp boats such as a “differential whlch WOuld merelyr -
cornpensate the State for auy added enforcement burden” imposed by the non—resrdents,. it would
| be uneonsntutlonal for the state to nnpose a 11eense fee that was so high that it was tantamount to L

- “tothl exclusion.” Again, as dISCuSSGd above Ytotal - exclus1on is an - optlon of Iast resort L

Slmﬂarly, in thls case, even if West Vlrglnla could demonstrate that non—re51dent Plamtlffs are a. - _ '

‘pecuhar source of the State s hypothet1cally overburdened court system, there are a mynad of .

optlons avarlable to the State whlch are less harsh but still prove to be an effectlve remedy The .

- most obwous solution would be to merely charge non—resrdent Plaintiffs a helghtened ﬁlmg fee s

to liti gate their cases in West Vlrgmra ThlS optlon would serve to compensate the court system : e

for any extra burden placed upon it by non—resrdent Plaintiffs without 1mperrmss1bly excludmg o .

the non-re51dents from the courts of West V1rg1n1a Slrnply put, the State eannot wreld a '

broadsword when a. scalpel would sufﬁce

In short, it is const1tut1onally impermissible for the West Vlrgnua legislature to deny non- -
residents the same access to its courts that it provides: res1dents If the leglslature w1shes to bar‘
the suits of non-resident FELA Pla1nt1ffs it is free to do so, but only if it equally bars the SllltS of v

1ts own residents under the same mrcumstances

B.  Section 36-1- -1(c) (2003) of the’ West Virginia Code is an Impermnssnble .
Violation of the "Right to Open Courts” Secured by Artlcle 111, Sect:on 1‘7 of -
the Constitution of the State of West Virginia. -
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The West Vlrgmla Constltutron guarantees that the courts of this State shall remain open

to the Appellants clauns Article Im, § 17 prov1des that “The courts of this State shall be open, .

a _ and every person for an mjury done to him, in his person propetty or reputat1on shall have a

remedy by due course of law and justice shall be admmrstered w1thout sale, demal or delay

. WVa Const Art ITI, § 17. This sectlon is commonly referred to as both the “Open Courts”

o and/or “Certarn Remedy” prov1s10n of the West VrrgmlatConstrtutibn

Certamly this constrtutmnal prov1s1on protects the rrghts of all West Vrrgmla czt1zens to

. pursue thelr otherwzse lawful clarms in the courts of this State As currently wr1tten W Va. Code ‘

+

L § 56 1. 1(0) (2003) tramples on thlS rlght As has been observed by at least one legal-.

2 commentator “How can the rrght to resort to the courts of the state be denied to a non—resrdents

B 'cltxzen when in the same mrcumstances that rrght is accorded to resrdent allens‘?” Came and

| H_Schechter “UNCONSTITUTIONAL DISCRIMINATION IN' THE CONFLICT OF LAWS ‘PRIVILEGES 'AND
~ ImvonTEs,” 69 Yale Law Tournal 1323, 1383 (1960), | |

| Although the Appellants are not a citizens of the State of West Vlrgmla the West

l/n‘guua Supreme Court has always held that the c1t1zens of other states have, by the Constltutlon

of the Umted States the same pr1v1leges accorded to West V1rg1n1a cmzens and “any of them |

* who has avarled themselves of the legal remedles furnrshed by our laws .. has the same - claim to

the ass1stance of our courts that one of our own crtrzens would have ” Stevens v. Brown, 20.

W Va 450 (W Va. 1882). Furl:hermore the statutory prov151on at issue, W.Va, Code § 56 1- l(c).
(2003) does not distingnish between citizens and non- cmzens so it demes a non—re31dent West

_Vzrglnla citizen access to the d:ourts of this State as well
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- Even if this Court were to hold that the Open Courts provision only confers nghts to _' .f e

West Vrrgrrna citizens, 1t would still ﬁnd 1tself m'a constltutlonal quagrrnre In that mstance, _:' :

West V1rgm1a Code § 56-1-1(c) (2003) would run afoul of the "Open Courts“ prov1s1on because S _.

1t Would proh1b1t actlons in the state of West Vrrgnna brought by West V1rg1n1a residents

It is undenlable that the Appellants in tlns case have a cause of act1on under the FELA .

and that prior. to the enactment of W. Va Code § 56 1-1(c) (2003), this actlon would have been = =

| enfdrceable in the courts of th1s State This nght derives not from comrnon law but from a."' -

leglslatrve enactment of the United States CongreSs Wlth the enactment of W Va Code § 56-1-.- o

| 1(0) (2003) the West Vrrgmla leglslature closed the door on a Plarnnff who would have"'.;fill-_'-

otherwrse been perrrntted access to thrs State s courts

Although there isa presumptlon of const1tut1onahty” with regard to leglslatlon enacted_

by the Leg1slatnre, when a legrslatrve enactrnent “e1ther snbstantially nnpan's vested nghts 01‘ -

severely hrnlts existing procedural remedles pernnttlng court adJudlcatlon of cases, then the -

certam remedy ‘provision of Artrcle ITl, Section 17, of the West V1rg1rna Constxtutron 1s;. L |

rrnphcated ‘Gibson v. West Vlrgmla Departrnent of Highways, 185 W.Va. 214 (W Va 1991)- B

In the case at bar there can be no doubt that WVa Code § 56 1- l(c) (2003) “severely llmltS”' _ .
~ the rernedres ava:rlable to the Appellants and others l1ke them and therefore Artlcle III § 17 is -

certainly 1mpllcated

Thxs 1s not to say that any and all legislative enactments affeetlng an 1nd1v1dua1’s nght to - E

'seek redress in the West V1rg1n1a courts are automatlcally unconst1tut1onal as there are certamly
circumstances under which such enactments arc pennlss1ble but When the leglslature seeks tol :

limit such a fundamental right it is under a heavy burden to justify its actions. Spec1ﬁcally, when L
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a leglslatlve enactment 1mphcates the “certam remedy” prov1s1on of the West V1rg1n1a
Constltutlon the enactment is only constltutionally perrnlss1ble 1f it is des1gned to address a

clear s001a1 Or economic problem and the enactment 1tself must be a “reasonable method of

e ehnnnatmg or curtalhng” the problem at 1ssue ROblIlSOIl V. Charleston Area Medlcal Center C

En Inc 186 W. Va 720, 728 (W Va 1991) Thus the standard for consntutlonahty under Article III -

§ 17 is remarkably similar to the three pronged analysm ut1112ed under the anﬂeges and-
. Immumtles Clause. Smce as dlscussed in the preceding quest1on non- res1dent Plamtlffs do not
present a “clear soo1a1 or economic problem » W.Va. Code § 561 I(c)k (2003) -1s. an
‘ 1mperm1s51b1e v101at1on of the Certam Remedy/Open Courts prov1s1on of Art1cle III § 17
. Furthermore even'if such a “cIear s001a1 or economlc problem existed, the prowsmn wou]d still
v1oIate AI'tIClG 11, § 17 smce 1t is not a “reasonable” method of ehnnnatmg or curtalhng the
_problem glven the fact that the 1nst1tut10n of an. 1ncreased ﬁhng fee would allewate the

: problem ina manner that is much less harsh and offensrve

- C. SECtlﬂll 56-1-1(c) (2003) of the West Vlrgmla Code Violates the Separatlon of
~ Powers Clause of the West Vlrgmla Constrtutlon, Article V, Section 1

The Separat1on of Powers Clause, Artlcle V §1 of the West V1rg1n1a COIlStltllthIl:_'
.prowdes in relevant part that “the Ieg1slat1ve executlve and judicial departments shall ble.
separate and dlstmct so that neither shalI exercise the powers properly belongmg to the other ” It |
- .has been sa1d that thls CIause ‘is given hfe by each branch of govemment worklng excluswely
W1th1n its constltutlonal domam and not encroachlng upon the legitimate powers of any other -
branch of government ” State ex rel Afﬁhated Constr Trades Found V. Viewig, 205 WVa :

l
'687 702 (W Va 1999)(Dav1,s, J concurrmg) Thus, those powers properly bestowed upon the
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Jud1c1a1 branch under the West V1rg1n1a Consntutlon are not to be usurped by elther of the other S
two branches |
One of the powers excluswely bestowed upon the judicial branch is the power to- :

promulgate the rules of practice and procedure The Rule Making Clause of Artlcle VIII § 3 -

spec1ﬁca11y prov1des that the Supreme “[C]ourt shall have the power to promulgate rules for aIl :” .

- cases and proceedrngs 01v11 and crnmnal for alI of the courts of the state relatlng to wnts, :‘: . o

Wanlants process practice and procedure Wthh shall have the force and. effect of law ” WVa L

Const art VII § 3. As a result of the authonty granted the West Vlrglma Supremc Court under.:_"‘ o

this Clause any “statute govemmg procedural matters in [cw1l or] cnmmal cases whlch confhcts _

wrth a rule promulgated by the Suprerne Court would be a leg1slat1ve invasion of the court s rule- S

- making powers.” Louk v. Cormier, 622 S E 2d 788, 795 (W. Va 2005)

Although the issue of venue- has not been spe01ﬁcally addressed. by the West Vrrglma: o

Supreme Court in the form ofa procedural rule, itis certamly within the power of the Court to do .

S0 1f it w1shes As has been held I other JUHSdlCthI‘lS that have examined th1s issue, the matter of S

venue, as opposed to Jurlschctlon is procedural in nature. See e. g North Central Pennsylvama

Trial Lawvers Assocratlon V. 'Weaver 827 A2d 550 (Pa melth 2003) (1nva11dat1ng an |

enactment of the Pennsylvanla General Assembly pertalnmg to venue on the grounds that venue, :
is procedural in nature and, therefore, regulation of such is comnntted to the excluswe autho.nty
of the Pennsylvanla Supreme Court under Artrcle v, Section 10(0)) Therefore even the - :
| enactment of W.Va, Code § 56-1-1(c) (2003) could be interpreted as an 1mproper encroachment- )
‘upon the powers of the Jjudicial branch, However accordlng to the controlhng precedent a _'

legislative enactrnent is not invalid snnply because it encroaches upon the powers properly-__
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reserved for the courts, and that such enactments are only invalid to the extent they actually L .
conﬂ1ct wrth a promulgated Rule of Court See e. g Laxton V. Natlonal Grange Mutual Insuranc 'f
Comp 1 150 WVa 598 601 (W Va 1982) Therefore, for the time bemg at least the West

Vlrglma Legrslature is free to pass leglslatlon deahng wrth the issue of venue generally

II : However WVa Code § 56 I- l(c) (2003), goes beyond the issue of venue generally, and f_ -
attempts to place spemﬁc llmltatlons on both the joinder of parties and 1ntervent10n Speclfically, : '

the l)rov1s1on prov1des_“In a c_1v11 action where n‘-rore than one Pla1nt1ff i8 _]otned,{each Plal_ntlff _:f

must in"dependently. establish venue,"’. a:nd.-“A ijérsen may not intervene or _]om tnependiné civll g
action as a Plamtlff unless the person mdependently estabhshes proper venue. > W Va Code §
' 56 1- l(c) (2003). These sectlons of the prov151on go too far. | _. .‘ | -
The West Virginia Supreme Court has already enacted rules specrfically addressmg the _. I_ .- 'A
issues of _]omder of parties” and * 1ntervent10n These rules are West Vlrgmla Rules of C1v11:: e
Procedure 19 (Jomder of Persons Needed for Tust Adjudlcatlon), Rule of C1v11 Procedure 20 ';_5
(Perm1ss1ve Jomder of Part1es) and Rule of ClVﬂ Procedure 24 (Interventlon) Through these : '
rules, the West V1rg1n1a Supreme Court has specrﬁcally set forth the requlrements for _]omder of | '

partles and intervention, and therefore any encroachment ‘oy the Leg1slature into these areas is '_ .

specifically prohibited. If the West Virginia Sup,reme Court wishes to permtt the Jomder of e
parties (or intervention) without specifically requiring that each an every party _i_ndependentl)r
establish venue, it is free to do so. Certainly such a position can be easily defended on"t_he e

grounds of judicial efficiency.
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V. PRAYERFOR RELIEF' -

-~ The invalidity of these provisions is relevant to the 'instant matter, since the Appell‘ants‘-'
.__.actlons were mltxally joined (penn1551bly under RuIe 20) with the actions of a number of other.

_ Plaxntlffs of whom at least one was a resident of the State of West Vlrglma

Wherefore for- the reasons stated herem the Appellants hereby request thls Honorable
Court reverse the de01s1on of the Trial Court and rema:nd these cases for further proceedmgs
Respectfully submltted

ROBERT PEIRCE & ASSOCIATES PC.

PTG

‘i(OBERTF DALEY, ESQU
WV ID 7929
: . D. AARONRIHN, ESQUIRE
\ o » WV ID 8736
R. SCOTT MARSHALL, ESQUIRE
WYV ID No.: 7745
2500 Gulf Tower, 707 Grant Street -
Pittsburgh, PA 15219
 (412) 281-7229
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| IN THE CIRCUIT COURT OF KANAWHA COUNTY 'WEST VIRGINIA
- INRE: FELA ASBESTOS CASES - : : :

_JOSEPHE BAKER etal oy

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINKA

APPEAL NO 33 665

CIVIL ACTION NO.: 02-C-9500 .

ORIGINALLY in the Clrcult Court of Brooke ;County, West Vlrglma - : o RN

V-

Appeliants, _

T Civil Action No.: 06-C-89 "~

CONSOLIDATED RAIL CORPORATION and
AMERICAN PREMIER UNDERWRITERS, INC.

Appellee

ORIGINALLY in the Cerlllt Court of Harrison County, West Vlrgmla. R
CHARLES S. ADAMS et al

Appellants, '

v, o  Civil ActionNo: 06-C-72° .

csx TRANSPORTATION, INC.,
o Appellee. |
and
HERBERT J. ADAMS, et al,
o | Appellants, | .
v.oo ', Civil Action No.: 06-C-182 -




‘ ﬁ IERRYM ABBOTT, et af,

B csx TRANSPORTATION INC.

N .Appeueé._ |

| _ ORIGINALLY in the Clrcult Court of Marshall County, West Vlrgmla. '

(R R

appets, B
‘ -VS_- : I 'CivilActionNo.:OS-C—63M

Appellee
B end.

VPEGGY TACKETT Admlmstratnx of the Estate of

_ .' Walk Tackett, Deceased ' : oo

| Appellant_s,

o Vs, - - | : ' Civil Action No.:O6-C-27M-_

CSX TRANSPORTATION, INC.

: Appeﬂee. _ |

- ORIGINALLY in the Circuit Court of Mercer County, West Vlrglma
CHARLES C ALBRIGHT et al
- Appellants,

vs. Civil Action No.: 06-C-409 to 588

- NORFOLK SOUTHERN RAILWAY COMPANY,

Appellee.




| “and
PAUL D. ANTHONY, etal,
App'eliants, :

v L P Civil Action No.: 06-C-188 -~ . *

'CSX TRANSPORTATION INC: and NORFOLK
SOUTHERN RAILWAY COMPANY '
. : Appellees L '

CERTIFICATE OF SERVICE

I hereby certlfy that a true and correct copy of the Bnef of the Appellants was served thls
29th day of November 2007, by first class United States ma11 postage pre—pald upon the

‘ follomng

- Dean Falavolito, Esquire -
Burns, White & Hickton = -
Four Northshore Center

- 106 Isabella Street
Pittsburgh, PA 15212

- Luke A. Lafferre, Esquire
- Huddleston Bolen, LLC
611 Third Avenue
' P.O.Box 2185
- Huntmgton WV 25722 2185
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