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BRIEF OF BERNARD J. FOLIO AND GRANDEOTTO, INC. ON APPEAL

TO: THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS
OF THE STATE OF WEST VIRGINIA, GREETINGS '

O
w
et
rm
“™
Q-
al
)
)
.
mn

n e

DECDNMCE T
Eol W iNTt. 1
\ .

It is respectfully submitted that the Brief of the Appellees contains no new assertions or
defenses. It focuses on the fact that the trial court made specific ful_ings in a detailed Final
| Order, and th.e Appellants certainly agree with that and would further even assert th.at' the trial
Court obviously put a great deal of thdught into its final rulings below. However, that doesn’t
mean that the trial court is correct in those ruIings,.witH sincere respect. Basically, the _
Appellants stand upon their Brief on Appeal filed in this matter, though it may be helpful to

point out the following in contradiction to the Appellees’ Brief.

One basis for Appel]ants’ assertion that competitive bidding'w.as required is because the
Appellees receive #éderal, State and local funding and must thérefore conform to the general
rules'_of acquisition and procqrement of those funding agéncies _-th.e recfpient (“Iesﬁer”) cannot
haye'mbre freedom with the mone\) than the grantor ("greafer”). If a governmental or qﬁasi- '
governmental agency receives funding from other governmental entities, it must use a
procurement pfocess that is ét Ieasf as comparatively rigorous a.s that of the fgnding agency.
This déctrine is seen daily across all governmeﬁfal agencies including, for éxample, local boards
of éducatioﬁ which h’lust comply with attendance, nutritién, disability_ accomrﬁddation, and
‘achievement standards of the federal and state governments because they receive funding
from those entities. AISo importaht in this competitive biddi_ng requi.rem.ent issue is the

separate concept expressed in West Virginia Utility Contractors Association v. Laidley Field



Athletic and Recreational Center Governing Board, 164 W.Va. 127, 260 S.E.2d 847 (1979)
wherein that board argued that it had no legal duty to advertise for competitive bids. However,
 that aggrieved plaintiff “[AJmong other points, ... prayed that the court declare that contracts

bl {ed
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only after the Board comgliéd with the comgetitii:e bidding requirements imposed by law -

upon the Governing Board's creating agencies, The Board of Egucation of the County of

Kanawha, The County Commission of Kanawha Cbuntv, and The State of West Virginia by the

Departrﬁent of F.inan_ce and Administration.” /d at 127 (emphasis a.idded-). The Circuit Court of
Kanawha County dismissed the éctioh, but the Supreme Court .reversed and remanded.the '
case. The ruling of that case has not been overturned and.is_therefore precedential. Also, thjs
High Court held the City of Cameron to the use of competitive bidding regarding resurfacing
streets in Burgess v. City of Cameron, 113 W. Va. 127, 166 S.E. 113 {1932). See Syl. Pt. 1.

In the instant case, the “creating age.ncies’.’ (éf the combined county-municipal Board) are the
Harrison County Comm.ission an.d t.he éity 6f Ciérksburg’ (and the State 6f West Vifginia by
statute}, each of which would haye had to advertise to Ieaﬁe office space or otherwise acquire
real property. The highe_r purpose hefe is tq make and keep local goverhment beyond que‘sti.on
of inﬁpropriety. “published notice for comg.etitive. .bids was Qrovided by.the legislature as a

safeguard to the taxpaver against private avidity and official indifference. This beneficial

provision has no value if it can be disregérded. The evils which imperatively demand these

restrictive statutes are of common notoriety. They can be held in _check only by regarding as



mandatory the statutory provisions designed to circumvent them.” Burgess v. City of Cameron,
113 W.Va. 127, 133, 166 S.E. 113 (1932){(emphasis added). Requiring the Board of Health to

comply with the competitive bidding procedures required of its creating agencies is not much of

iblic interest and trust. The statute which authorizes the
Board to act in acquiring facilities is West Virginia Code, §16-2-11(a){4) and imposes the power
and duty to “Provide equipment and facilities for the local health departmehf that arein

compliance with federal and state law.” Certainly, the State of West Virginia and the federal

government have td utilize 'competifivé bidding processes in obtaining office space.

Thg'trial court’s legal finding that_ a showing of éctual fraud husf be made_ rather than
constructive fraud is errant énd wholly ignoreé the line of ca.;es initiated in Miilér .v. H_untiﬁgton,
eté., Bridgé Co., 123 W, Va. .320, 15 S.E.2d 68?' _(1941). Then, the trial court, Qvith respect, then
made what could be called a .”just in case” factual ruling that thgfe was ho eviden_.ce of
constructive fraud, whith iésue should have been decided by a trier of fact.

When this is all cdmbihed with the afbitrarines.s. of the selection process, the

confoundedness of the actions of the Appellees is apparent.

_S_igriificant Genuine Issues of Material Fact Exist

The Appellants had a definite and unequivocal right to bring, maintain and pursue this
action under several theories of law and equity. There were multiple genuine issues of

material fact which should have survived summary judgment, the main one being



whether the selection process was arbitrary or worse (constructive fraud). Thisis a
factual question and not a Iega'l question.

Therefore, the lower court acted erroneously and deprived your Appeliants of

.is whether a local combined board of health should be bermitte_d to relocate its faci!iiies
in such a manner without a trier of faf:t being able to qﬁeétion it Apt:;eliants respéct_fully
assert that it should not be.
PRAYER FOR RELIEF
Your Appella.nts. resbecffu]ly request that this matter be remanded to the Circuit
Court of Harrison County West Vif‘gini.a and be permitted to proceed.to frial by jury, and

that they be granted any and all other necessary relief.
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