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I. INTRODUCTION

A jury in Raleigh County, West Yirginia, propetly instructed on thé reasonable use rule
regarding surfﬁoe water, considered a vigorous debaté presented in the courtroom where they worked
- during the months of March, April and May,. 2006. The debate raged over whether it is reasonabl_e
for a landowner to faﬂ to consider potential surface watet runoff consequences resulting from the
land disiurbing activity of timbering in a steep, mountainous subwatershed with streams and
tributaries situated such tha‘p the enti.rety of the subwatershed drains directly to the populaﬁéd town
aﬁd community of Mullens, West Virginia, where some 2,000 people live, work, play, worship and
go io school.
| Speci.ﬁcally,rthe jury considered the Slab Fork subwatershed of the Mullens watershed. The
jury heard evidence that in 1999 there were 7,315,000 board feet of timber harveste.d; in the year
2000 some 6 million board feet of timber harvested; and from January 1 through July 30,2001, some
2.9 million boal;d feet harvested. The jury considered that such harvested board feet did ﬁot account
for all the harvested timber, as it did lnot mclude less valuable pulpwood harvested for items such
as pressboard and cardboard. |
Furthermpre, the jury considered that in the Siab Fork éubwatershed, éonsisting of séiﬁe
22,650 acreé, about. forty percent of the land had been disturbed by timbering managed by the
Appellees, and aﬁother 5% disturbed by others. The jury considered that timbering activities require
haul roads, skid roads and log landings. The jury heard that at least 250 miles of roads were cut
through the steep mountainous terrain in the subwatershed that drained to the community of’ Mullens.
The jury considered that a healthy forest floor can absorb'nineteen inches of water an hour
by infiltration. The jury heard that there was a heavy rain event on July 8, 2001, that ranged in

mtensity through the watershed from three-and-a-half'to six inches of rain in an eight to twelve hour



period. The jury heard that the Appellee§ followed West Virginia forestry “Best Management
Practices” (hereinafter “BMP’s”) implemented for sediment control.
| The jury considered basic, universally accepted engineering principles regarding the rate,

speed and flow of waier over land surfaces from the testimony of Plaintifi/ Appellant’s experts er10
are not foresters, but rather, are enginég:rs who regularly use and apply engineering principles to
determine how land disturbances cause changes in water movement. o

The jury considercd the testimony of Defendant/Appellees’ expert foresters. They heard the
criticism of the engineering applications and he;ard .the argument that the enginéers aré wrong
because forests are different from other land surfaces. The defense was that forests are so unique
thaf the universally accepted engineering principles simply db not apply to forest land disturbances
as they affect the rate and speed of water flow. |

The jury considered what it did not hear from Defendant/Appellees. The jury did not hear
anything about what is done in timbering and harvesting to consider and adjust for water movement
changes resulting from land disturbances in the forest. Instead, thé jury was required to consider that
nothing applied. The defense position presented to the jury was that in timbering, due to the
purported characteristics of eastem hardwood forests, one who éonducts timberihg simply does not
need to consider the land disturbing impacts of water runoff. One dées not péed to think about how
the watershed drains into a community. One doesnot neeci to consider how thé downhill community
at the end of the drain may be affected by the disturbance of somé 40 percent of the land surface.
The defense was that one engaged in timbering does not need to consider or address how changes

to the land affect the neighbors down the hill.



At the eﬁd of the day, the jury rejected fhe “head-in-fhe-sand” approach o.f the timbering
defendants. The Defendants/Appellees'did absolutely nothing to contemplate or determine whether
thé people in the downstream community would be _affected by changes in the rate and speed of
Water ﬂéw if one cuts roads, takes timbef, and disturbs s‘ome_40. percent of the mountainside terrain
within a subwatershed. It must be noteci that this case is not about whether timb¢ring and_its
attendant land disturbances zs reasonable .per sc. Rather, it raises the question of the reasonableness
ofthe amounf of timbering and disturbance under speciﬁp circumstances coﬁsisting inpart of a steep
subwatershgd that drains directly to a downhill populated community. |

Approxggiately one year after the trial of this matter fhe trial court judge determined that he
made trial “management mistakes” because he did not understand the “complexities” involved in
the litigation. In so defermining, he entered an Order depriving the Plaintiff/ Appellants of their
verdict. He discounted and rejected the work of the people who made up the jury.

In order to appreciafe the facts, law and argument fhat follow, one must have a visual
overview of the land and community a‘; issue . What follows is a graphic depiction admitted at frial
as Plaintiffs’ Exhibit Number 54. The graphic is imposed on photographs of the watershed taken
in the Spring 0f2003. The fowﬁ of Mullens is depicted at the bottom of the Mullens watershed and
the Slab Fork subwatershed. For purposes of this Brief, we have drawn a bold outline of the
SlabFork subwatefshed as it was the only area ﬁltimately at issue before the jury. All the areas in
color indicate timbering activities on property owned, managed and operated by the
Defendant/Apﬁ ellees. The yellow. lines represent connected haul roads cut in the forest floor. These
“road” lines are not to scale. The following legend taken from Exhibit 54 indicates the harvested

areas by color and corresponding year.
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II. THE KIND OF PROCEEDING AND NATURE OF THE RULING IN THE CIRCUIT
COURT OF RALEIGH COUNTY, WEST VIRGINIA

Apﬁ_ellahts_ here consist of individual landowners represented by The S.egal Law Firm, who
reside in Mullens, Wyoming Cdunty, West Virginia. Unlike thousands of other Plaintiffs, the
Appellants broﬁght an action solely against Westem Pocahontas Corporation aﬁd Western
Pocahontas Properties, LLP, for damages sustained in the flooding that followed a heavy rainstorm
CVCI;t on July 8, 2001'. These Appellants filed their Complaint in Wyoming County, West Virginia
on June 10, 2003 alleging claims of 'negligenc,e, intentional aﬁd unintentional private nuisance,
public nuisance,- prospective nuisance, trespass, recklessness 6r gross negligence, intentional
infliction of emotional distress, negligent infliction of emotional distress and punitive damages®.

_Aﬁer various proceedings and over strenuous obyj ection; the Appellants were lumped into a
watershed group consisting of thousands of other Plaintiffs who sued large numbers of landowners',
coal operators, timber companies, and oil and.gascompanies alleging that land-disturbing activities
caused and/or contributed to the extent of flooding and resulting widespread damage across southern

‘West Virginia. These Appellants were the_:n forced to trial, over objection, as part of a larger
watershed group, not in their home county where the land-disturbing acts and resulting' d'a;mage.
complained of occurred, or where they resided and where the damage was done, but rather, in

Raleigh County.

'Other Plaintiffs filed a Petition for Appeal which was granted and assigned docket
number 33711. The Appellants herein adopted and incorporated theissues raised and arguments
set forth by those Plaintiffs in their Petition for Appeal.

*On July 1, 2003, an Amended Complaint was filed adding additional named plaintiffs
and a defendant related to the other defendants, which defendant was subsequently dismissed.

6

e e e 1 n



The trial was bifurcated with Phase I occurring in March, April and May of 2006, with the
Honorable John A. Hutchison presiding. The trial plan was adopted on Yanuary 26, 2006, over the
objections of all parties. At the start of thé trial, there were two watersheds involved, 28 defendants
and four groups of plaintiffs consisting of those répresented by (1) The Segal Law _Firm, (2) The
Calwell Pracﬁce, (3) James F. Humphreys and Associates, and (4) Warren R. McGraw, 1I. By the -
conclusion ofthe trial, dueto conﬁdcntial settlements and dismissals, the only remaining defendants
were Western Pocahontas Properties,. LLP and Western Pocahontas Cozporatio.n which, ‘thoﬁgh
separately s;ued; are related porporations, and the Appellees herein and who will be referred to
hereafter as “Wésterﬁ Pocahontas.” | |

Asrthe'trial court framed the action, the jury was required to answer three questions:

1. Whether, as to each Defendant’s individual opération or operations, the Defendant’s
use of .its property materially ﬁncreased the peak rate of surface water runoff leaving
that operation as a result of the storm events on or about July 8, 2001, compared to
the rate of peak s.urface water runofT that would have left the operation but for the
Defendants’ use of th.ﬁt property, and if so;

2. Whether the water from the individual Defendant’é operations materialiy caused or
contributed to, the stream or streams into which they discharged to overﬂova their
banks, and;

3. Regardless of the findings made in 1 and 2 above, whether the Defendant’s use of the

property in question was unreasonable under the circumstances set forth by the

Supreme Court of Appeals in the case of In Re: Flood Litigation, 216 W.Va. 534, 607

S.E.2d 863 (2004).



On May 2, .2006, the; jury rétﬁmed their verdict énd féund that Western Pocahontas had
materially increased the peak flow from its operations; that the peak flow materially caused the
streams into which the discharge ran to overflow their banks, and that the use of their land was
unreasonable.

Westerﬁ Pocahontas s_qught relief by way of a Motion for Judgment aé a Matter of Law or
For a New Trial. Without hearing, on March 15, 2007, the trial court entered an Order striking the
testimony of Appellants’ expert witnesses and granting Western Pocahontas’s Motion for Judgment
as a Matter of Law. _

Thetrial court also proceeded to award a conditional grant of Western Pocahontas’s Motion
For a New Trial under Rule 59 of the West Virginia Rules. of Civil Procedure :on six grounds. First,
the trial court judge adopted his rulings regarding the experts and found that the Appellants’ experts
‘were not qualified to testify under Rule 702 of the West Virginia Rules of Evidence and Wilt_v.
Buracker, 191 W.Va. 39, 443 S.E.2d 196 (1993). Second, the trial court found that the jury was
“very likely overwhelmed by devastatingly prejudiced evidence” which was rendered irrelevant by
the settlements and dismissals of other defendants. Third, the trial court found that its exclusion of
proffered evidence of flooding of the Twin Faﬁs State Park golf course tending to show that areas
purportedly not timbered also experienced flooding, when viewed in conjunction with the trial
court’s other “management errors” had a “cumulative effect” that “expanded exponentially” to
significantly deny Western Pocahontas a fa{r trial.

F ourth; the trial court found that anecdotal comments and referenécs to deaths resulting from
the flood when tied with the “other errors” denied Western Pocahontaé a fair trial and enco'uraged

the jury to resort to passion and sympathy. Fifth, the trial court found that it erroneously admitted
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what is I(ﬁown as the “FATT report” into evidence.{ fhis feport.w.;.ls prepared by the Flood Advisory
Téchnical Task Force, which consisted of a group of experts appointed after the July 8, 2001 flood
by then-Governor Wise to study the effects of tirhbering and mining on flood events in.southem
West Virginia. -

Sixth, the trial court found that the verdict wés_against the clear weight of the evidence.
Specifically, the trial court usurped the jufy and found that “the Defendants’ evidence in opposition-
~ to the Plaintiffs’ position should have carried greater weight and should have created in the minds

of fair and reasonabile. j'urors a belief that the position proffered by the Defendants was in fact the
better evidence presented wit}; regard to what happened on July the 8th, 2001." Order at 44.

Accordingly, the trial court found that should-this Hoﬁorable Court reverse the Order as to
the granting of the Western Pocahpntas Motion for Judgment as a Matter of Law, that Western
Pocahontas, nevertheless, shall be entitled to a new trial on all issues.

Appellants are appealing the March 15, 2007 Order Granting, In Part, and Denying, In Part,
Defendants’ Motion For Judgment as a Matter of Law ora New Trial in all respects. The Appellants
seek to have the Order re_ilersed and vacated in its entirety and seek reinstatement of the jury verdict
so that the matter can proceed to the next trial phase, which Appellants submit must be conducted
in Wyoﬁling County, West Virginia.

III. STATEMENT OF FACTS

A. The Flood Advisery Technical Task Force Report
By Executive Order, then Governor Bob Wise created a Flood Investigation Advisory
Committee and a Flood Analysis Technical Team (FATT) to study the impacts of the mining and

timbering industry on the exacerbation of flooding events on the July 8, 2001 flood.



The FATT team was made up of pfoféssionais within the Depamne_nf of Envirdnmental
Prote}ctiﬁn (DEP), Division of Mining z-md.Reclarnation. A study was conducted concentrating on
peak water discharge runoff using comparative analysis. Watersheds were selected for study based
upon acreage, occurrence of flooding impacts, logging disturbances and mining disturbances. Seng
Creek in Boone County and Scrabble Creek in Fayette Cdunty were analyzed using runoff
cornpérison mef:hold‘s. Sycarﬁoré Creek in Raleigh County served as a control watershed®.

The FATT study concluded, based on the use of engineering and hydrology models,
addressed by Appellants’ 'expert.s Dr. Bell and Mr. Morgan, thaﬁ mining and logging did mfluence
the degree of runoff in the subject watersheds by increasing surface Water runoff and the resulting
étreain ﬂdws. The FATT report concluded that the results are applicable to most steep slope
topographic regions associated with southern West Virginia.

Recommendations were proposed ih the FATT report with respect to the extent and type of
logging activity and the degfee of post-timbering regrowth for the purpose of minimizing and

limiting runoff peaks from logging operations. The FATT report indicated that “substantial

3

The FATT report was marked as a Defense exhibit. It was discussed extensively by Appellant’s
expert Dr. Bellin both direct and cross-examination. Upon questioning from the trial judge, Western
Pocahontas indicated it had not decided whether to move its admission as there would be more
questioning based on it. Thereupon, Mr. Calwell, representing a Plaintiff's group, moved its
admission which was granted subject to agreed upon redactions. (Tr. Vol. VIII at 1782-83). The
FATT report was also discussed thereafter in the direct examination of Appellant’s expert, Mr. John
Morgan. Western Pocahontas made a Motion to re-mark the exhibit as a Plaintiff’s exhibit. The
Motion was granted and the FATT report was received into evidence as Plaintiffs’ Exhibit No. 71.
(Tr. Vol. IX at 1936-39). Mr. Morgan was then extensively cross-examined regarding the FATT
report. Subsequently, the FATT report was used with Western Pocahontas witnesses. The lengthy
report is a critical piece of evidence considered by the jury although the report itself was not given
to the jury.

10



moverhent of l.og.ging- debris and sediment from logging operations into sﬁ_'e_ams du:riﬁg the flood
event. Transport of this material was caused in part by concentration of flow by logging and skid
roads.”

.FAT.T recorﬁrﬁended revisions to the West Virginia Best Management Practices (BMP’s) to
enhance runoff control. It was specifically recommended that BMP’s be revised to limit logging
within the total area of a watershed so as to minimize runoff velocities and channelization of flows
due to land disturbance. It was recommended that the BMP’s be revised as to seeding requirements
of skid roads, slash disposal, and accounting for history of burning in the watershed in designing
timbering operations. Further, it was recommended that the Division of Forestry needed additional
staff and should conduct pre—operatioﬁal site inspections, routine inspection and monitoring, post-
operational site inspection, and should provide iﬁcreased assistance to timber operators with regard
to road and log landing construction.

FATT used a unit hydrograph method of modeling the watersheds. It noted that the unit
hydrograph is the classic engineering approach to evaluating runoff. It is based on the relationship
between ﬁrecipitation intensity and infiltration during a storm. It was introduced in 1932 based upon
field observations of watersheds throughout the United States. Empiﬁcal equations were_de%el_oped
relative o soil types, hyrdblogical soil conditions, land use and .land cover. That led fo the
- development by the United States Soil Conservation Service. of equations to determine curve
numbers for soil types and other characteristics. FATT used the unit hydrograph method in its
hydrologic analysis and modeling of sub-basins and watersheds in order to predict peak flows of the

storm event of July 8, 2001 and synthetic storm events based on a 25 year/24 hour and 100 year/24
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hour storm. | The FATT study used severél parameters including .watershed size, elevation and slope;
aspect and orientation, shape, drainage network and geology.

FATT investigated Ithe various hydrologic modeling techniques and tools and, after
coﬁsulting with various federal and state agencies, determined that it would use the HEC-1, which
is the U.S. Army Corps of Engineers program. The HEC hydrology program is used intemationally
to address water runoff. FATT also chose {o use a BOSS watershed modeling system, which 1s a
comprehensive software cnvironment for hydrologic analysis and modeliﬁg.developed cooperatively
by the U.S. All'l.‘ny Corp of Engineers and Brigham Young University.

FATT selected curve numbers for calculating the runoff from.the published United States
Department of Agriculture, Natural Resources Conservation Service (NRCS) dat;i. Thus, the FATT
team seleéted the unit hydrograph method and NRCS runoff cﬁrves as defined by soil hydrologic
groups, land uses, and cover types to calculate peak flow rates for the uﬁgaged study watersheds.

FATT considered the actual forest conditions. It noted.that in southern West Virginia an
NRCS runoff curve number of 70-77 reflects the determination of surface runoff and represents
standard engineering practice.

B. The Qualifications and Testimony of Br'uce.A. Be.ll, Ph.D.
~ Bruce A. Bell, Ph.D., is an environmental engineer. He received his ?h.D. from Néw York
University in 1974. Dr. Bell is a registered pro feésional engineer in New York and New J éf_sey. He
is a diplomat in the American Academy of Environmental Engineers. (Tr. Vol. V at 1044-45). The
Appellants herein will address only a small portion of Dr. Bell’s testimony as he was primarily the

other Plaintiffs’ groups expert witness. His testimony covered three days. Among other things, he
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discussed and explained the general engineering principles and models used by the FATT teamand - -

by Mr. Morgan, whose testimony is covered in more detail below.

As an environrﬁental ehgiﬁeef, :Dr. Bell designs and analyzes stormwater management
systems. The purpose of stormwater management is to make sure that when a change is made to
land, the amount of stormwater coming off the land is similar to, the same or less than ﬁrhat came

off prior to disturbing the land. It also deals with the quality of the stormwater runoff. (Id.,1047-48).

Dr. Bell co-founded Caipenter Environmental Associates in 1978. The firm, of which he has

been President since 1991, is engaged in environmenfai engineering prirharily with water-related
issues. Their chents include the federal government, cities, industry, developers and environmental
groups. His stormwater work ranges from parking lots, small office sites, housing developments,
NASCAR Speedways, and ski resorts. (Id., 1048-51, 1063). The work includes describing rain
event.s, understanding them and determining their impéct on water runoff. (Id., 1054). Dr. Bell has
been qualified as an expert witness in federal court in New Jersey and Texas. (Id., 1053-54).

| Dr. Bell did not claim to be a forest hydrologist, ecologist or timberer. (Id., 1057). Dr. Bell’s
specialty certification by ﬂw American Academy of Environmental Eﬁgineers mcludes hydrology
and stormwater. “Hydrology rclated -to- design of 7 stormwatef systems, hydrology reiated tor
calculation of runoff, and hydrology, obvioﬁsly, related to th.en..we;ter resources aspects of water
supply.” (Id., 1059). Even that portion of Dr. Bell’s wofk, which is water quality-related, has
hydrologic and hydraulic components to it, (Id.,1667).

Dr. Bell defined stormwater modeling as a tool for determining what happens with water rate

and flow if one changes things. Modeling uses a set of mathematical equations to predict rate and

speed of water runoff. (Id., 1070-73). The accepted engineering models have been developed for
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over 50 years and are sténdard practice of engineering iﬁ stormwater analysis and management. (1d.,
1074.).

With respect to the July 8, 2001 ﬂood, D;r.r_Bc_all initially considered United States Gedlogical
Survey sumimaries, Weather Burcau summ_aries, Doppler radar tapes of the flood, the FATT report,
perfoﬁned some modeﬁng, examined modeling conducted by the U.S. Corp of Engineers, and
conducted a__literature review of forest responses to storms. (Id., 1092).

Dr, Bell described the HEC-1 model used by the FATT report team. HEC means Hydraulic
Engineering Center. It is a modél developed by the Corps of Engineers many years ago, with
subsequent modification. It alloWs oneto look at soi.l types, ground cover, base, slope and rainstorm.
HEGI is a model that allows understanding of how much numoff is created. HEC-1 is a tool to
address the speed of water and the rate of w;ater runoff. The HEC-1 is one of the very common
modéls acéepted by every regulatory agency and commonly used.. (1d., 1106-09).

It is standard and routine engineering practice to use the models. Indeed, that is what the
various regulatbrs require to be used to determine peak flow and runoff consequences from land
disturbances. rMo.deling is approved by every state as the method by which to assess changes and
design stormwatef_ managernent systems. (Id., 1197-98).

The stormwater management, pcak flow mang.ement prinbiples are the same no matter where
it is one attempts to manage stormwater. There is nothing unique about a forested, mountainous
hillside in West Virginia that requires tﬁe development of different or new principles of stormwater
management. {Tr. Vol. VI at 1230-31).

Dr, Bell has taught engineers how to use the models in hydrology courses. He has taught the

models as part of stormwater design courses. He believes it is important to understand the hydrology
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of a forest, and states that the models are built on the understanding of how all kindé .of dlfferent
- lljdfolbgical situafions bchav¢. There is no need to ‘_talk_wi‘;h a fo_r_est hydrologist fo develop anew
moc-lélr Ale Beli stated, engineefs know th,at Ey distﬁrbing the land, there Will be an increase iﬁ
runoff. ‘The point of using the modéls is to quantify the increase. (Id., 1384-85, 1409).

Curve numbers in the queling take into account the type of ground cover, the soil involved
and with other considerations is use_d to calculate runoff. The higher the curve number, the greater
the runoff. (Id., 1406-07).

Dr. Bell considered the work of the FATT team and explained it fo the jury. (Tr. Vol. V at
1103-05). He explained that the analysis was directed at determining how much water woﬁid run
off at different points in' the watersheds with no timbering disturbances and with timbering
disturbances. (Id.,1105). Dr. Bell expl'ained. that by using the HEC-1 considering soil fyp_e, ground
cover, base, slope and rainstorm one can determine the rate or speed of water runoff. (Id., 1108).

Dr. Bell also considered actual data from the Coweeta Experimental Forest in North Carolina,
which has steep-sloped forested terrain with hardwood. tt is a gaged area so that actual data is
available fo compare different types of logging practices on the forest hydrology. (Id., 1150-53).

Dr. Bell used.the Coweeta data to look at peak stormwater runoff rates. (Id., 1153-54). His
~ observational ahalyéis resulted in the conclusion that the extent of the roads cut is the primary factor
in driving up the peak flow rate. (Id., 1157). He explained that the data from the measufed Coweeta
watersheds showed that the rates were increased during timbering options and for four years
subsequent to such operations. (Id., 1155). Disturb ance- by way of road creation has a major impact -

on increasing peak stormwater flow rates. (Id., 1158).
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A_ccording to Dr. Bell, the actual data measurements in Coweeta were consistent Witﬂ the -
rundff models perfdrméd using the HEC-1 and the TR-55 (a,nothe; éommon .engineeﬁng model).
In conSidéring all the fnodeling, Dr. Bell testified thét there is an increase in peak flow ruﬁoff when
the watershed is disturbed. (Id., 1165). The mﬁre disturbance there 1s in the watershed, the more
the peak runoff rate is increased. (Id., 1166-67).

Dr.Belldrew a conclusion that most of the modeling that had been done by the State actually
understated the peak runoff. Timbering disturbances increased the peak ranoff. Morever, when one
measures the runoff effects, the percentage of runoffincreased. This relates to intensity of localized
ﬂash flooding, (Id., 1179, 80, 82, 84).

Dr. Bell testified with reasonable certainty that the disturbances to the land on Western
Pocahontas’s pfoperties caused ankincrease in the peak rate of discharge over the natural peak rate.
(Tr. Vol. VI at 1244). He based that on measured changes in forested woodlands, modeled changes
from the Army Corps of Engineers, modeled changes performed by FATT, and his own modeled
changes. (Id., 1245). In brief, Dr. Bell testified that in considering all available information, his
experience m stérmwatér runoff management and calculating st;)rrnwater runoff, when one creates
disturbances to land, creates roéds, crgates pathways for water, and changes soil compaction, it
increases the rate of peak runoff during any storm. (Id., 1280). The typeé of distﬁfbances associated
'with timbering, including roads, increase the peak rate of runoff. (Id., 1285). Further, the volumes

of water were increased in the natural creeks and streams. (1d., 1286).
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C. John Morgan aud the Apphcatlon of Hydrology, Cumulative Hydrological Impact and
Surface Water Runoff _
| Mr.‘_J_‘th }\/\Iorg.an was qﬁaliﬁed at trial as an expert regarding the application of hydrology,
cumulative hydrological impact, aﬁd storm water surfacé runoff. (Tr. Vol. XMl at 1869). The expert
qualification followed extensive voir dire and argument.

The record reflects that Mr. Morgan is educated, highly qualified and experienced. Mr
Morgan’s engineering work involves addressing hydrology, cumulative hydrological tmpact and
storm water surface runoff on aregular basis withrespect to mining and energy projects world-wide .
Mr. Morgan’s education_, training and his regular work experience involves assessing the impact of |

land disturbances on water flow and runoff and designing applications to address the impact of these
disturbances.

Mr. Morgan was bomn in England and graduated from the University of London, Royal
School of Mines in 1977. (Id., 1-804—05). His degree is in mining enginieering. Mr. Morgan
explained the meaning of “hydrology” and the application of hydrology with analogy to his mining
experience. He explained that hydrology is the study of water. (Id., 1806-07).

Mr_. Morgan explained “cumulative hydrological impact” as follows:

. .every disturbance you make, wherever it be, cutting down a iree, clearing a lot for
a house or building a Wal-Mart, is all going to have some effect.

If you have one housing lot in the middle of 100 acres, its probably not going to have
much effect. If you have 100 houses on 100 acres, its probably going to have a lot
more effect. So the cumulative hydrologic impact is looking at the effect of all these
little pieces together-and saying “when’s too much too much” or ““what do I need to
do to avoid having a significant impact?”

(1d., 1808).

Mr. Morgan explained storm flow runoff in the following fashion:
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. [mi’ning program has] a SWROA, which is Stormwater Runoff Analysis, and that

means that any mining activity, disturbances associated with that mining activity, you

need to look at those effects before you get a permit.

So it’s saying, “How much runoff were you going to be getting for this area prior to

any mining.” Then you’ve got to show how much runoff you’re going to get during

mining, and then how much after mining. And.you can’t get 2 permit unless you can

show that the pre-, during and post flows are not increasing.

(Id., 1810-11). ‘

Mr. Morgan owns a consulting firm called Morgan Worldwide Consultants. (Id., 1803).
Mr. Morgan has coﬁducted international work for the World Bank, proj ects funded in Russia, and
the govermnenfs of Indonesia, Poland, Romania, the Ukraine and Venezuela. (Id.)

Much of Mr. Morgan’s work has been focused on addressing how adding disturbances
cumulativlelyl affects the surrounding communities. In West Virginia, he has served on the Quality
Assurance/Quality Control panel for the State Department of Environmental Protection for the
purpose of evaluating cumulative hydrologic iinpécts. (Id., 1809).

Mr. Morgan has reviewed storm water runoff' analysis for both the state and federal

goVernments. (Id., 1811). He wrote the drainage handbook for the State of Maryland which

requires that peak flows during storm water could not be increased by mining operations.

Significantly, Mr. Morgan was appointed by the Governor Vof -West Virginia to the Special

Reclamation Fund Advisory Council to manage post-1977 disturbances to the land which have not
been reclaimed and address how to pay for reclamation. (Ir. Vol. X at 2226). |

Mr. Morgan was explicit thathe isnot a logger; is-not a forester and 1s not a forest ecologist.
(Tr. Vol. VIIT at 1812-13). That does not impair his ability to address i:_he disturbances to the laﬁd,

including timbering, that affect surface runoff in the Slab Fork subwatershed.
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When asked.whether, as an éngineel_‘, in applying the principles of hydrology, cumulative
hydrological iinp act aﬁd storm water runoff, it matters wh.ether the site involves a mine, timﬁer_, Wal-
Mart or parking lot, Mr. Morgan explained:-

.. . a land disturbance, wherever it be, 5y mining or timbering or development, is

going to have an effect. The techniques to evaluate that effect are the same in all

these processes. '

(Id., 1814).

M. Morgan noted that due to the amount of miniﬁg activity in West Virginia, the processes
required and techniques developed to evaluate water flow, drainage control, and storm water runoff
are more developed in mining than in timbering disturbances. Mr. Morgan explicitly testified that
the engineering techniques that a:re..applicable. to evaluating disturbances to the land, changes to the
configuration of the Jand and putting in roads are similaf. He further explained that his experieﬁce
in evaluating drainage and storm water is directly applicable to timber-related disturbances. (id.,
1818). | |

Indeed, Mr. Morgan has superviéed logging of property as part of major surface mine and
valley fill operations. (Id., 1816). He has also been responsible for clearcut timbering in connection
with expanding a quarry. (Id.). In so doing, he has had to evaluate and report to state governments
the hydrologic impact of the tifnbering. (Id., 1817).

The techniques applied for the éurfaéé disturbanc.e in terms of hydrology, hydrologic impact,
and runoff potential is the same engineering whether it is in mining or timbering. (Id., 181 8;19).
Mr. Morgan explained why he is an expert in the effe_:cts of hydrolo gy as it relates to surface effec\ts

like surface disturbances. (Id., 1826). Mining, like timbering, constitutes a surface disturbance.

(id., 1828).
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Mr. .1\./{..01'gan h..a.ls -b.e(-an' qualiﬁéd to testify regarding ;st'orm water-runéff in federal coﬁrt bythe - |
Honorable Charlles H. Haden and thg Honorable Joseph Goodwin, Judges of the United States
District Court for the Southern District of West Virginia,

Mr. Morgan set forth four opinions. First, he opinéd that Western Pocahontas’ use of its
property in the Mullens watershed materially contributed to the flooding in Mullens on July 8, 2001.
(Tr. Vol. VIIL, 1879). - Second, it was his opinion tha;t the use of the property in the Slab Foﬂc
éubwatershed of the Mullens watershed materially contributed to the flow and the flooding events
~ in the Slab Fork subwatershed on July 8, 2001. (Id., 1878). Third, the use of the property in the
Mullens watershed was not reasonable. (id.) Fourth, the resulting and foreseeable consequences of
increasing both peak ﬂowﬁnd total flow is to increase the amount of water going through a stream,
overwhelm the capacity of the recei_ying streams, exceed the capacity of structures in the stream such
as culverts and bridge abutments causing back-up and imp—airing the flow further resulting in
flooding and out-of-bank flow. (Id., 1953-1958). The second and fourth opinion :goes squarely to
trial issue two which required .the Jury to énswer whether the water from Western Pocahontas’s
operations caused streams to overflow their banks. The trial judge was plainly mistaken when he
wrote that Mr Morgan offered no opinion regarding findings relating to trial 1ssue two. The trial
court also contradicted itself in the Oxder. (Order, 10, 17-18, 34, 19, 30, 33).

Mr. VMo.rgan explained that the usage of the property was not reasonable because the
cumulative area disturbed by timbering in the Slab Fork subwatershed was significant to the extent
that it cauéed additional runoff and therefore contributed to the flooding. (Id.). Further, the number,
density and location of the logging roads within the subwatershed added to the increased runoff. (Id.,

1879). Moreover, Mr. Morgan testified that he had been provided no reports, documentation or

20



analysis showing that Western Pocahontas at any time conducted a hydrological or stdrm flood
runoff evalue-ttibn.of their property and the effects of logging and road building. (Id.). Given the
amount of timbering as a perceﬂtage of thé watershed compared to the amount of roads, failing to
conduct an analysis is not a reasonable use of land. (Id., 1879; Tr. Vol. IX at 1947-48).

Specifically, Mr. Morgan'testified that there are three reasons that led to his opinion that there
were material increases in peak flow runoffs in the Slab Fork subwatershed of the Mullens
watershed. First, is the very significant 45 percent of the subwatershed that was timbered. Second,
is the number of roads that have not been reclaimed and are still prevalent. Third, is the change in
the forest floor in cha:ngin,ér the infiltration capacity and therefore the runoff. (Id., 1928).

Mr. Morgan explained that there was absolutely no effort to study, report, document, analyze,
or review the water runoff, storm water runoff or hydrologic conditions of the Slab Fork watershed
before timbering, during timbering or after timbering. (Id.) According to Mr. Morgan, given the |
amount of timbering as a percentage of the watershed and the amount of disturbance due to the
dénsity and location of the roads, it was unreasonable not to undertake any énalysis of the effects of
disturbanoe Qn runoff. (Id., 1879-80).

Whén Mr.. Morgan first undertook to review the effects of the timbering disturbance, he
determined the contri.buting area — where the water came from. He used Uﬁited States Geological
survey maps showing the overall area for the entire Mullens watershed. The maps demonstrate that
any drop of water 1and1'ng in the Mullens watershed ends up coming through the discha.rge. point
which is the town of Mullens. (Tr. Vol. VIII at 1881).

The next step was to determine surface ownership by use of State of West Virginia tax maps.

(Id., 1882, P1. X-50). The majority ownership for the Slab Fork watershed is Western Pocahontas.
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| The analysis proceeded in a pro gressive. fashion to address roads, harvest, humus layer and
infiltration and make comparisons to the United States vaermnent’s experimental forest in Parsons,
West Virginia.
Mr. Morgan plainly testified that his engineering work with Morgan Worldwide Consulting
is such that he regularly analyzes cumulative hydrological impacts of land disturbances. (Tr. Vol
| IX at 1946-47). If he were approached and told: “I am going to timber trees of particular
circumfercnce and build lo gging roads in this area of a watershed in three years;” Mr. Morgan would
be able to proﬁde an assessment of the expected cumulative hydrologic impact of the disturbance.
d., 1946).
'Inproviding such an assessment, there are two approaches available. F irét, 1s an exact actual
model. In that approach, one would begin obtaining calibration of the watershed and using gaging
stations so as fo conduct long-term monitoring prior to disturbing with timbering and road building.
- (Id.). Second, is an indicative approach to show the changes in disturbance and the resulting effects.
It is done so that a determination can be made as to when to say “enough is enough.” (Id., 1947).
Significantly, one cannot “calibrate after the fact.” (Id.) If a land disturber chooses to add
disturbance upon disturbance without ever considering impact, without ever conducting analysis, one
cannot go back and do an actual model showing absolute levels of flow increases because the iniaut
data simply haé not been maintained. There is simply nothing to calibrate. Thatis the sifuation here,
Nevertheless, Mr. Morgan and Morgan Worldwide, like other engineers afound the §vorld,
using the indicative model, engineering background, training, education and experience could assist
the land disturber or timberer design engineering changes to minimize the storm surface cumulative

runoff effects of a timbering operation. (Id.)
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Mr. Morgan analyzed the logging road disturbances over .time and between the péridd 1994
to 2001. (Tr. Vol. XIII at 1909-1 911, PL. X 55). The total logging road mileage in the watershed
was 245 miles. (id., 1910). |

‘The significance of the logging roads is tflat they totally change the characteristics of the
water flow. “As you cut through the forest and you have this flow coming down lmdcf:meath the
humus and feaflayer and you suddenly have aroad, any of the flow which was subsurface as a short
flow suddenty then comes out on to the ground, is intercepted by that road and then becomes a
channelized flow.” (Id.) |

Of further significance is the fact that the logging roads have not been reclaimed. They are
still prevaleﬁt and visible. They still effect change on the forest floor, change the infiltration capacity
and change the runoff. (Id., 1927-28).

Mr. Mofgan also analyzed the harvest. That analysis is set forth on Plaintiffs’ Exhibit 56.
The year 2000 was the largest area harvested in the time period for which records were available-
from 1994 to 2000. In that year, some 3,200 acres were haﬁested. (Id., 191 1).- The toté.l harvest
from 1994 until July 2001 was some 10,000 acres. (Id., 1912). |

However, acreage harvested does not “tell the whole stdry.’; {1d., 1913).: The board feet per
acre harvested in the year 2000 was 6.1 million board feet. (Id., 1‘916).. 1999 saw a high yigld of |
board feet per acre meaning more tre;es were cut in 1999 per acre, but more acreage was diéturbed
in 2000. (Id.). |

It must be noted that Mr. Morgan then used for comparison purposes long-range data
collection from the Fefnow experimental forest run near Parsons, West Virginia, by the United States

government for the purpose of studying forestry impact issues such as clear cutting, diameter limited
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cutting, runoff effects and peak flow changes. (Id., 1917). Fernow has maintained stream gages,
monitoring stations and rain measuring devices and collect.ed data over long periods of time. (Id.,
.1920). As early as. 1963, Fernow was able to show with data that even in a well-monitored, well-
analyzed forest with diameter-limited timber activity, thére was an increase in péak flow 1n th¢
watersheds after timbering. (Id., 1921). A significant difference between Femow and Slab Fork
timbering is that in Fernow no roads show up within five years of logging activity. In Slab Fork,
some seven years later, the logging roads were still there and were not reclaimed. (Id., 1927).

As Mr. Morgan exblained, the. process of analysis was progressive énd refined as data
became avaﬂéble thfough discovery. Initially, a general picture of disturbances in the watershed was
obtained by using State Timber Notification forms. That was refined with _.data from Western
Pocahontas which provided accurate harvest reports. Tt was further refined with aerial photography.
(Tr. Vol. IX at 201 3~2015). The first phase is to determine what the disturbances impacted. The
second phase is addressing sensitivity to land use change in terms of addressing humus depth,
« infiltration, runoff changes and percentage of disturbance. The third phase is to identify major
landowners. (Tr. Vol. X at 2136).

With réspect to humus, Mr. Morgan explained that the humus layer 1s what characterizes the |
flow from a forest land. “It’s the material which you walk through the woods, you’ll see the leaf
littei', the decomposed material, the soil, more organic material above the soil, Vahd It varies in
thickness. That is what allows the lrain to fall on a forest and to be absorbed. The absorption level
of the forest floor is very high. So é.s-ynou reduce the amount of humus and material on the forest
floor, you decrease the absorption, and that’s why you change the characteristics of it.” (Tr. Vol. IX

at 2018). “We know that the range of forest layers in eastern hardwood forests is from zero to six
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inches, so if you cﬁange it, that’s when you get a change in the runoff.” Changes in the humus layer,
the level of compaction of the humus, the .con'struction of the roads and the amount of area being
disturbed in the watershed all increased the peak flow. (Id., 2095).

Mr. Morgan explained that forest land is véry absorbent due to .the humus and decomposed
leaf layer of the forest floor. Rainfall in. a forest is generally absorbed and water flow is not on top.
| of the leaf and humus layer, but be_low it in the soil. Humus provides significant protection from

surface flow coming across fhe forest floor. .(Tr. Vol. VII at 1889-90).
Humus 1s distlirbed by cutting trees, using skid roads and haul roads. Using a standard
engineering handbook, Soil Conservation'Service Engineering Handbook — Guidelines For Eastern
‘Hardwood Forests, an analysis was performed showing that as one changes humus depth, runoff
* increases. His analysis was to the effect that the more disturbancé there 1s in terms of harvest, the
greater the increase in the amount of water runoff, The forest is changed so that its absorbency is
diminished. It also results in a flashier watershed. Mr. Morgan’s findings were wholly consistent
with the FATT fepglltéd ﬁﬁdings. (Id., 1889-1895). Specifically, by the time there is a land
disturbance in the 20 to 30 percent range, thefe will be sudden increases in peak flow. (1d., 1896).
Here, the diéturbanée was over 45 percent of the subwatershed..

M. Morgan also testified regarding how access roads, skid roads, and log landings change
the traditionall-ﬂow and Wafer infiltration of a forest. (Id., 1904). The road totals were 245 miles.
(Id., 1910). The roads completely disrupt the normal forest flow and totally changes water flow
characteristicé. (Id.).

Based on the standard engineering analysis, Mr. Morgan concluded that the Slab Fork

watershed had between 30 to 50 percent increase in peak flow overall. (Tr. Vol. IX at 1949, 2097).
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His analysis was based in part on harvest drawings'_provided by Westefn Pocahontas that showed

‘Western Pocahontas har_ifested about 41 i)ercent of the Slab Fork watershed. Other timber_i_ng
.conducted by others contributed another 4 percent meaning that some 45% of the Slab Fork
watershed was disturbed by timbering. (Id.) The area of disturbance in the Slab Fork watershed was
significantly greater than any other in the Mullens watershed. (Tr. Vol. X at 2162).

M. Morgaﬁ agreed with Appellees” expert that between 3 and 6 1/2 inches of rain fell in the
Mullens watershed over an 8 to 9 hour period. (Tr. Vol. IX at 1949). Mr. Morgan also reviewed the
topographical and aerial maps which are an integral part of th_e engineering work he performs. (1d.,
1951, 1953).

In Slab Fork, both peak flow and total flow was increased due to the extent of disturbance.
Therefore, the capacity of the receiving streams was overwhelmed. Further, the cﬁpacity of Structure
in the streams, such as culverts, bridge abutments, was exceeded and flow was further impaired. The
foreseeable consequence is flooding. (Id., 1953-55). This testimony went squarely to issue two that
the water ffom the Western Pocahontas operations caused streams to overflow their banks.

Finally, \é.vithrphrotographs stipulated by Western Pocahontas as being photos from Mullens,
Mr. Morgan was shown photos depicting a log showing the downhill flow of debris, out-of-bank
flow of water flooding the area, flooded streets of Mullens, and a building damaged by flood water.
Mr. Morgan testified that each depicted a foreseeable result of the disturbance of the Slab Fork
watershed. Increases in peak and total flow cause flooding and out-of-bank flow. Debris can be
transported by increased flows. (Id., 1956-1958 and P1. Exhibits 65, 66, 67, 68, 69, 70)-. Thus, Mr.

Morgan offered opinions regarding issue two which required the jury to answer whether the water

26



from Western Pocahontas’s operations caused streams to 0V§>l_‘ﬂ0W their banks and the trial court is
clearly wrong in stating that Mr. Morgan offered.no opinions with respect to the issue.

Throughout direct and repeatedly through cross-examination, Mr. Morgan explained that his
approach was to analyze the changes in the Slab Fork watershed to actual Iand. use meaning
haryesting, roads and compaction changes of the humus layer. That approach results in a range of
increases in pgak flow. Based on the known data a 150 to 160 percent increase in peak flow could
be justified. But, Mr. Morgan used a very conservative approach resulting in a 30 to 50 percént
mcrease in the peak flow on the Slab Fork watershed. (1d., 2097-2100).

Mr. Morgan was equally clear that wh_at he had not done and could not do was give an exact
watershed model of the Slab Fork -watershed to say precisely what the peak runoff was béforé and
after certain timbering. (Id., 2099). Nobody can do that. It cannot be done because the forestry
industry does not want it done. Therefore, forestry developers such as Western Pocahontas put no
tools in place to collect the data to make site—speciﬁc analysis.

Pl;u'nly, Mr. Morgan did not model the entire Mullens subwatershed. (Tr. Vol. X at 2133).
Neither did the land owners/disturbers, Western Pocahontas, Mr. Mdrgan did not model the Slab
Fork subwatershed. (Id.). Neither did the land owners‘/disturbers, Western Pocahontés. He did not.

 do that modeling because there was and is no data! There is no calibrated model because there is
" no pre-disturbance specific data to calibrate from. “To do it after the fact serves no purpose.” Thus,
one must do a standa.rd sensitivity analysis. (Id., 2134).

The Slab Fork subwatershed has no gaged information and no pre-timber condition
information. (Id., 2138). Thus, absolutes carnot be determined. In such a sitnation, it is absolutely

standard and appropriate engineering application to determine the sensitivity of runoff'to the changes
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In various parémefers. .(Id., 2140). The objective “was to look at changing cerﬁain fixed parameters
to Iook at the sensitivity of funoff to those parameters, not to give you an absolute number as to what
the discharge from the watershed would have been to an event.” (Id., 2144)

Mr. Morgan did not interview resideﬁts to determine highwater marks. He did not survey
stream channel cross-sections. He did not locate bridges and culverts in the watershed. He did not
look ét items such as subsurface runoff, vegetation, season, time between storms, lag t1me or time
of concentration. (Id., 2144, 2155-56). Inastandard engineering sensitivity analysis these items are

‘not relevant. Of course, Western Pocahontas did not make any effort fo study these matters pre-
timbering, at any point' as timbering progressed, or after the July 8, 2001 event.

Mr. Morgan explained repeatedly that the selection of engineering c_ur\{e numbers was to
show the effect of changes on the curve number and on the runoff. The curve numbers were changed
based on humus depth, compaction level and the percentage disturba-nce.. Thereby, an accepted
engineering sensitivity analysis of runoffis provided. Mr. Morgan.did not simply pull curve analysis
numbers from thin air. The standard accepted engineering handbook. was used- to identify curve
numbers for different conditions. (Id., 2154).

| A.maj or attack by Western Pocahontas and the focus of the trial judge was the so-called lack
of calibration. The logic is Orwellian. Mr. Morgan adamantly agreed' with counsel for Western
Pocahontas that one of the most important steps in any hydrologic modeling problem is calibration.
(Id., 2157, 2135). Mr. Morgan agrees that he did no calibratioﬁ. (Id.) However, he did not dd an
analysis requ.iring calibration. Nor could he. Nor could anyone else. Instead, he performed a
st.andard sensitivity analysis. No calibrated watershed model could be done because there is no.

gaging data in the Slab Fork or Mullens watershed. (Id.). The actual increase in peak flow is not
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known due to Western Pdcahontas’s lack of pre-disturbance measuring. (Id., 2186). The sensitivity

analysis conducted by Mr. Morgan provides a range of the percentage increase in peak flow and

shows that as one changes the percentage of area being logged, the runoff increases. (Id., 2158,
2186). Simply stated, Mr. Morgan analyzed the sensitivity in change in flow frém chénging
compaction, humus layérs and percentage disturbance. (I1d.,2160). He consistently stated that the
senéitivity analysis was done to consider cumulative effects. (Id., 2209).

When asked on cross-examination about the role of a prudent_landowner, Mr. Morgan

expliciﬂy set forth the necessary enginecring practices. First, “a prudent operator should evaluate

the effect of their operations off-site.” Second, if it is determined that operations will increase peak.

flow, then ways to change operational configuration or ston‘h water retention should be considered.
Signiﬁéantly, there must be modeling evaluation to determine effects and actions to iinplefnent
prudent engineering practices to control flow changes. (Id., 2160-69). Théré aré a range of
techniques. “But you need to at least evaluate it and come up Wiﬂ’l solutions which can stop off-site
impacts.” (1d.). This is what Western Poéahontas and now the trial court rejects. The basic premise
of Western Pocahontas is thét there is no reason to ever evaluate off-site impacts. This is s0 even
when the forty percent of subwatershed land being diétufbed is steép mountainous terraih that drains
directly to a populated community.

D. The Opinions and Testimony of Appellees’ Expert Witnesses

1. Dr. Wade Nutter (1) agreed that the analysis of Mr. Morgan and Dr. Bell represent

standard practlce in the engineering and hvdrologic communities: (2) testified that a
healthy forest floor should be able to infiltrate at least an inch of rainfall an hour: (3)
agreed that skid and haul roads remove the forest floor and reduce infiltration rates,

and (4) agreed that timbering results in water yield increases.
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Dr..nge Nutter testified as a forestry expert for Western Pocahontas. Dr. Nutter.received
a bachelor ;)f science in forest science in 1960 from Penn Sfate Untversity and a Mas.ter’s‘degree in
forest hydrology in 1964. His Ph.D. in hydrology and soils was obtained from Michigan State
University in 1968. (Tr. XVII at 3600-3602). Dr. Nutter taught forest hydrology and soils at the
| University of Georgia épproximately thirty years, He also did research during that time. (Id., 3603-
05).

Dr. Nutter was first contacted about the July 2001 floods in fate summer of that year. (Id.,
3622). However, he did not begin actual work for any of the defendants until the fall of 2005 when
he gave a short “off-the-cuff” discussion of forestry and flooding to some lawyers and others. (Id.,
| 3623).

Although described as their “most important witness,” Dr. Nutter did not become involved
in an examination of Western Pocahontas’ propérties until after his first client, Georgia Pacific, was
no longer_involved in the litigation. (Id._,' 3594, 3640). Dr. Nutter was asked to look at the Western
Pocahontas properties in the middle of March 2006 during the course of the trial. He did so 8 or 10
days later. He testified for Western Pocahontas on April 5, 2006, (Id., 3640). |

| In order to render his Opinions, Dr. Nutter “observed” the forest practices of Western
Pocahontas almost five years after the event. Dr. Nutter spent a day in the Slab F ork watershed area

visiting some ten or so sites, sometimes driving to the site, sometimes walking around. (Id., 3641).

4

The testimony of Dr. Nutter should never have been allowed. It was done over the preserved
objection of the Appellants. He was a witness for a defendant who Appellants believe settled and
had disclosed opinions as to specific worksites relating solely to that defendant. He did not become
a witness for Western Pocahontas until the middle of trial. The day before his testimony, Appellants
had still received no report relating to his work for Western Pocahontas. (Tr. Vol. XVII at 3588-
3598). '
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- Dr. Nutter observed a summer 2005 harvest and some eight years earliér. (Id., 3642). He took
“relatively 61‘yptic notes.” (Id.)

Dr. Nutter, a non-engineer, testified that the primary difference in a forest as compared to
other land surfaces in terms of hydrology is the rate of infiltration. (Id., 3648). As detailed above
Mr. Morgan addressed infiliration rates. According to Dr. Nutter, except in extremely rare storm
events, all the waterin a fore'st infiltrates; goes in a.nd under the surface rather thain over the surface.
(Id.). Dr. Nutter proceeded to testify, wrongly, that the problem with Dr. Bell’s and Mr. Morgan’s
testimonywas'that it was an overland flow model which doesn’t occur in the forest because of thg
leaves and organic matter. (Id, 3650). In so testifying, Dr. Nutter ignored Mr. Morgan’s testimony
fegarding humus, infi ltr_ation and compaction and how the sensitivity analysis considered that very
~ issue. Healso ignored the discussion of Dr. Bell regarding differences in land type and composition,
Likewise, he ignored how the FATT team allowed for such differences in its work.

Dr. Nutter is familiar with BMP’s in West Virginia. He did not see any log landings within
the 100 foot streamside zone managemeﬁt limit. (Id., 3652-53). He observed sediment delivery in
tﬁe streafns with his 5‘hyd_1;010gist’s eye” to determine that the stream channel (some five years later) -
was stabilized.. (Id., 3658). Dr., Nutter, ﬂve years after. the event, saw good skid trail conditions.
ad., 3660-61). He also testified to observing skid trails put in a zig-zagged fashion as a good
practice; .again five years after the event. (Id., 3665-66). Dr. Nutter testified similarly as to log |
landings, slash and reproduction or silvicultural issues all to the effect of opining that what he saw
was Well-managed timbering. (Id. 3676; See also testimony at Tr. Vol. XVIII, 3736-3745).

Significantly, the same so.rts of analysis and modeling discussed by Dr. Bell and Mr. Morgan

has been used by Dr. Nutter. Dr. Nutter testified regarding the concerns of the federal government
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with the use of pesticides and herbicides in forests and whether residue is exported to stream flow.
All the analysis to measure these issues uses modeling approaches with curve numbers such as
épplied by Mr. Morgan and discussed by Dr. Belll The Pesticide Root Zone Model (PRZM) and the
Chemicals Erosio.r.LlRunoff from Agricultural Managéd Systems use the very curve numbers from
the same texts and engineering handbooks for volume flow just as considered and applied by Dr.
Bell and Mr. Morgén! (Tr. Vol. XVII at 3684-85). |

Dr. Nutter uses the very engineering principles and very models including the HEC-1 and the
TR—S that was used by Petitioner’s experts. (Id., 3684-87). Dr. Nutter has used both to generate
hydrographs. (1d.) Dr. Nutter’s discussion of the modeling of water flow did not differ analytically |
from Dr. Bell or Mr. Morgan.

The differ.ence is that Dr. Nutter does not think that the models are appropriate for a forest
because of the rate of water infiltration in a forest. The bottom line for Dr. Nutter is that “water —
rainfall in a forest infiltrates.” (Id., 3692). Accordingly, Dr. Nutter does not agree that a curve
number modeling method is appropriate to measure peak flow as a result of disturbance in a forest.
(Id., 3693). He offers no alternative.

This is so because Dr. Nutter does not bélie\}e to a reasonable degree of scientific certainty
that it is necessary to do any modeling in order to form a valid opinion as to whether or not timbering
contributed fo the July §, 2001 ﬂpod. (Id., 3698). He believes that he can reach an opinion by
looking at the forest, the practices, the BMP’s, and the stream conditions by applying his
“hydrologist’s eye” of experience by spending a day driving around and walking over a small portion

of the site of disturbance some five years after the event.
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Most significantly, Dr. Nutter agreed with Mr. Morgan’s conservative approach regarding
‘modeling and his reasons for not doing actual modeling. Instead, Mr. Morgan used the standard
model and engineering technologies while explaining their limitations for purposes of the sensitivity
analysis. In direct examination by counsel, Dr. Nutter testified in accord with Mr. Morgan as
- follows:
Q. Finally he states, “The models should simply be described as

representation of standard practice in the engineering and hydrologic

communities, and that experience has shown these models represent

the relative effects of land use change reasonably accurately.

Do you agree with that ?7”

A. I agree.
(Id., 3756).

Mr. 'Morgan showed the relative effects of land use charges using the standard engineering
and hydrology models. He showed ranges of results.

Dr. Nutter did no studies concerning the Wesi-;ern Pocahontas property and the July 8, 2001
flood event to determine whether there was or was not an effect from timbering on downstream flow.
(Tr. Vol. XVIIl at 3831). He did concede that there could be a “minimal” effect. (Id.). He was just
unwiiling.to quantify it. The jury was left to wonder what “minimal’ equates with. The trial court
ignored this testimony when it stripped the Appellants of their experts and their verdict.

Importantly, Dr. Nutter testified that a healthy forest should be able to infiltrate at least an
inch of rainfafl an hour and there will be no oversurface flow. (1d., 3 837). The inﬁltratiog rate éan
go higher depending on slopes and soils. Indeed, accepting Appellees’ metéorology expert, Doctor
Sobel’s estimates that it rained upwards of six inches in the twelve hours between midnight and 1 1

a.m., Dr. Nutter testified that a healthy forest floor in Wjoming County, West Virginia should be
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able to handle that and far more before overland flow starts. (Id., 3839). Yét, we know that there
was overland flow and flooding. The trial court chose to avoid any analysis as to why the forest in
the Slab Fork watershed could not handle the rain event. |

Dr. Nutter conceded that when a skid road or haul road is cuf the forest floor is removed and
the ability for infiltration has been “greatly reduced.” (Id 3840). Dr. Nutter agreed that the forest
floor’s- ab111ty to infiltrate water is reduced in areas where the floor is disturbed by belng cut with a
bulldozer or otherwise. (Id., 3844). Dr. Nutter stated that in such a situation, the forest floor is not
merely disturbed but is removed. (Id.)

Significantly, Dr. Nutter fully agreed that where the haul roads and skid trails are as indicated
in yellow on exhibit number 54, prepared by Mr. Mlorgan, that the forest ﬂoof is removed. (Id.). He
agreed that the skid and haul roads are slanted and sloped in a mountainous area and that Wafer
which.does not infiltrate will become surface flow. (Id.). While asserting that it is a “small degree,”
Dr. Nutter nevertheless agrees that roads intercept subsurface flow and c;,onvért it to surface flow.
(Id., 3847).. Further, Dr. Nutter admits that when forests are cut, water yield is increas_ed. The
amount of water discharged until the forest regrows and begins to use water is increased. (Id., 3 848)

- Again, he simply does not qua;nnfy the increase. Shown a photo he took of a skid road surface
recovering that had been used twelve years earlier in 1994, Dr. Nutter candidly testified that it had
;‘a ways to go” to get back to healthy Well-maintained forest floor. (Id.; 3857-58). This testimony
as to a fact “on the ground” is ignored by the trial court which has adopted a five-year regeneration
approach. Haul roads are not forest floors.

Dr. Nutter agreed that there was no pre-existing data to conduct a calibrated hydrologic

model. (Id., 3852). According to Dr. Nutter, any water coming off of timbered property after
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timbering is going to have a “minimal” impact on neighbors down stream. (Id., 3863). It is his

opinion that éreasonably prudent company in making reasonable use of their land, does not need to
do any type of p.re—timbering survey or study to determine what storm flow will come off of their
property after the timbering is started. (Id., 3862)..

By spending a fev\} hours on the propeﬂy hef-was able to see back in time not only five years
to the rain event, but some 10 to 12 years and state that Western Pocahontas was BMP-compliant |
'prefJ uly 8, 2001. {Id., 3868). ‘With the day éf his obseﬁation a few days before his testimony, he
was able to say, simply by llboking long after the event, that there was no material increase in the
peak flows off the property. (Id., 3870). By simi)ly driving along and looking from the car window
and getﬁng out and looking at some trails for a day and a half some five years after the event, Dr.
Nutter tesﬁfied that Western Pocahontas timber activities did not contribute to the flooding. (Id.,
3872). His. explanation for the flooding of July 8, 2001, is simply that there was a large, high
intensity short-term rginfa]l and forest harvesting activities would not have caused amatérial iﬁcfease
in run-off or out-of-bank flow. (Id., 3940). Appellants respectfully suggest that the jury heard all
this and correctly found Dr. Nutter’s opinion unreliable, inadequate and amounting to “nothing more
than subjective belief and unsupporte& speculétion.” (Ordef at28). The trial couﬁ improperly relies
on this testimony' to declare Mr. Morgan, Dr. Bell and the engineers and others associated with the
FATT analysis and report unreliable, thereby gutting Appellants’ case.

2. Dr. Ray Hicks is a_forester who operates from the basic premise that a
reasonably prudent landowner does not need to know how much water he/she/it

will discharge onto a neighbor’s property.

Dr. Ray Hicks, a professor of forestry with West Virginia University, testified for Western

Pocahontas. Dr. Hicks received his Ph.D. in forestry in 1970 from State University of New York
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at Syracﬁse. He has been a professor of forest ec.ology at West Virginia University since 1978. (Tr.
~ Vol. XVI at 3246-47). Forest ecol_o gy 1s the interrelationship of organisms and their forest
environment. (Id.). Dr, Hicks was qualified as an expert in forest management practices.

Dr. Hicks did no hydrological studies with respect to his expert work fof Westem |
Pocahontas. Hé did no hydrological modéling for the properties at issue. He did no analysis of peak
ﬂow rates. He did ho analysis of any storm flow rates or storm flow volume. (Id., 3271). Indeed,
he has never done or completed an analysis of storm flow. (id., 3272-73). Dr. Hicks did no
hydrologic analysis on Slab Fork, performed no analysis of the July 8, 2001 storm, and did no audit |
or analysis of the Western Pocahontas properties prior to July 8, 2001. (Id., 3442-43). Dr. Hicks
does not know what the sites looked like on July 7, 2001, has no knowledge of the amount of slash
and debris on the sites on July 7, 2001 and does not know how much debﬁs was moved from fhe
sites on July 8, 2001. (1d., 3442-44).

Upon being hired, Dr. Hicks fami_liarized himself with Western Pocahontas by reviewing
records :inéiuding timber sale contracts and inspection forms. He then met with Western Pocahontas
forester, Mr. Newlon. Mr. Newlon and Dr. Hicks then did a “day trip” and drove around the Mullens
WatérShed tracts that had been harvested. Next, Dr. Hicks selected a s-amp.le of ten stands that had
-been harvested to re{fisit and inventory. The sample criteria was to be geographically separated, to
have different logging dates and to have different companies performing the logging. (Id.,3279-81).
He then proceeded to do a field inventory. As to all ten tracts inspected, Dr. Hicks testified that they
were BMP-compliant and that the timbering operations were nieetihg indilstry standards for
sustainability. (Id.,. 3306-3369 generally). To which Appellants say “so what.” Asaddressed below,

the BMP’s relate to sediment regulation for water quality, not water flow and absorption.
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| Dr. Hicks confirmed that there were approximately 83,990 acres in the Mullens watershed

and about 22,650 acres or about 25% in the Slab Fork subwatersheds. Western Pocahontas owns

about 76% of it and the harvested acreage is some 8,887 acres or almost 40 percent. (Id., 3390-91).

Dr. Hicks .testiﬁed that was a reasonable and prudent harvested rate. (Id., 3391). He supports this

opinion by observing that the standing volume of timber on Western Pocahontas property for all of
the Welch and Wyoming land base is increasing. (Id., 3392). -

Dr. Hicks testified that it was his opinion that Western Pocahontas engaged in sustainable

forest management practices in the ten years prior to July 8, 2001. VDr. Hicks testified that based on

 his inspections, the forest oi:aerations were BMP-complaint, reasohable, prudent and in compﬁanc_:e

with industry standards. (Id., 3394-96).

* Partofthe problem with Dr. Hicks’ testimony is that it simply had no rélevance to the issues
of surface flow in this case. No witness of the Appellants ever suggested that Western Pocahontas
was nét doing a good job with silvaculture and selective cutting so that it could go .in and cut/harvest
again. Similarly is the issue of BMP’s. Appellants’ witnesses have not suggested (other than with

respect to sireamside issues) that BMP’s or failures to follow BMP’s - which are intended to deal

with erosion, sediment and pollutants ending up in the streams - had anything to do with the .ﬂooding

event of July 8, 2001,

As to inspected areas, one of the ten selected was last logged over ten years before Dr. Hicks
looked at it. He agreed that in five years a forest, if there is no continuous logging or skidding, will
regenerate itsel.f. (Id., 3418). Thereality is that every photograph of every site that Dr. Hicks chose

to visit had plenty of time under his opinion to regenerate itself since the date it had been logged.
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(Id., 3427). Apparently, he did not visit the site of roads that Dr. Nutter testified had “a ways o go”
before regenerating.
-Dr. Hicks testified that the leaves or canopy of the trees are important iﬁ breaking the fall of
water and intercepting it. Some water then evaporates. The canopy acts like a “fitile factory.” (Id.,
3428). He agreed that when it is “chopped off” the canopy changes, the factory changes. (Id., 3429).
Dr. Hicks was rpresented with an article of Don Gasper who was wiih the State Department
of Natural Resources. The article was called, “Forest Canopy Greatly Reduces Flooding.” Dr. Hicks
disagreed with Gasper, who wrote that the recent studies show that canopy reductions of 30 percent
result in noticeably higher peak flows. (Id., 3425-36). Dr. Hicks disagreed that the forest canopy
greatly reduces flooding in summer, when most storm events occur. (Id., 3437). Dr Hicks disagreed
that canbpy reduction beyond 30 percent, increasing peak flow, has results suffered far below, off-
site generally on the downstream neighbor. (Id., 3438).
Dr. Hicks’ testimony is casily characterized by the following exchange:
Q. So you don’t believe a reasonably. prudent landowngr
ought to know how much water they’re going to
discharge onto their neighbor’s property?

_ A, I do not believe that.
(Id., 3578).

3. William Gillespie’s opinions are based on a visual examination of about 4
percent of the Stab Fork subwatershed, some 3 vears after the event.

William Gillespie is a forester and a geologist. He is on the faculty at West Virginia
University and teaches classes such as botany, forestry, history of botany and plant paleontology.
(Tr. Vol. XXTV at 4931-32). He has worked as a research geologist for the U.S, Geological Service,

is cooperating geologist with the W.Va. Geologic and Economic Survey, is a forester for the State
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Department of Agriculture, and assisted in the drafting_ of the.ori ginal West Virginia BMP’s. (Id.,
4937). He was qualified to testify as a forester, geologist, expert in BMP’s, industry standards and
water standards. |

Mr. Gillespie testified that “decent” forests have no overland flow. Rather, the flow is always
underground, two or three feet down, going through the piping syétem left from the tunnels of rotted
roots. (Id., 4960). | |

Mr. Gillespie’s “investigation” was limited to the White Oak Lumber harvesting in the
Mullens watershed and Slab Fork subwatershed. That amount was only 4.06 percent of the Slab
Fork subwatershed and 2.52% of the Mullens watershed. All of his opinions were limited to that
meager poﬁion of the watershed.

Mr. Gillespie testified that White Qak met professional forestry standards, state law, BMP’s
and other regulations. (Id.., 5023). He further opined that the harvestfy operations did not add to
the émount of water in thé stream — the peak flow. (Id., 5027). According to Mr. Gillespie, the use
of the property was reasonable. (Id., 5028). |

Significantly for the Appellants, Dr. Gilleépie testified that the infiltration rate number was
19 inches an hour on the forest properties he visited. The White Oak_prop;él;tiés.visited by Dr.
Gillespie in Wyoming County were said to be “Eeélfﬁy” forests with the expected humué layer. Tt
is his estimate that “at least 19 inches’; of water an hour can infiltrate the healthy forest floor. (Tr.
Vol. XXV at 5097). Indeed, in West Virginia, he has seen an undisturbed healthy forest floor
mfiltrate some 400 inches of water an hour. (Id., 5104-05). The 19 inches of water an hour of
infiltration then processes to subsurface ﬂow"irrl the middle of the soil. From the top of the mountain,

that water flows downhill underground. (Id., 5098).
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Dr. Gillespie agreed that when a bulldozer cuts a road it “surely does™ intefrupt subsurface
flow which can pipe out into the road becoming overland flow. (Id., 5099). He agreed that in
timbering, the foreét ﬂroor is impacted by cutting and removal with road cuts and skid trails, (Id.,
5103-04). | |

Dr. Gillespie understands that the rainstorm at. issue was in the range of 6 inches in 12 hours.
He agreed thai a healthy fbrest floor ’shou-ld be able to infiltrate six inches of rain in twelve hours.
(1d., 5105) Certainly, six inches in 12 hours is substantially less than 400 inches an hour or even
19 inches an hour infiltration rate. Dr. Gillesple opined that he found no evidence of overland flow
from July 8,2001. Of course, his opinion is based on an examination of about 4 percent of the Slab
Fork subWatershéd and 2.5%.0f the Mullens watershed conducted some 5 years afier the event.

Frankly, the jury is entitled to consider the credibility and disrégard all the testimony in this
scenario When the opinion is premised on the belief that he thinks.he would have found “leaf piles”
five years later if there was overland water flow. (Id., 5106). Thisis the same expert who “tested”.
water infiltration and Had to concede that the water gage he filled and placed on the haul road or skid
trail still had a substantial amount of water in it five hours later! On the healthy forest floor, the
saine amount of water in his “test” gauge infiltrated in less than twenty seconds! (1d., 5102).
Appellanfs respectfully submit that the jury well understood what this meant régarding water flow
in a watershed with at l.east a forty percent land disturbance rate. Again, the trial court chosé to

ignore the evidence before it.
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4, Western Pocahontas’s manager, Joseph Neron, does nothing to consider the

effect of timbering and land disturbance on water rm_wff and impact to

downhill neighbors

Mr. Joseph Newlon was called as 2 witness by both Appellants and Appellees. (Tr. Vol XIII
at 2383-2573; Tr. Vol. XX1 and XXTI at 4414-4554). Mr. Newlon works for Western Pocahontas.
Heis the manager of forestry resources. He works in six southern West Virginia counties, eastern
Kentucky, Alabama and Indiana. Approximately 85% of his time is spent in West Virginmia. (Tr.
Vol. XII af 2384, 86).

Mr. Newlon’s responsibilities include forestry and' overseeing other‘uses of the property
including recreation, hu_nting, timber production, water quality, air quality and wildlife, (Id., 2386).
He has worked on the property some 33 years. Among other things, Mr. Newlon designs forest
maﬁagement and operating plans, sets yearly cutting units, ne go‘tiétes timber harvest agreements and
mspects operations.. (Id., 2392).

Mr. Newlon does absolutelﬁr nothing in terms of considering the effects of timbering on his
neighbors. He does not consider water flow issues. Mr. Newlon simply does not “consider forestry
operations as increasing water flow from anything.” (Id., 2573).

M. Néwlon appears to believe that abiding by BMP’s takes care of all issues. Accordingly,
with respeét té managing the property he has ﬁever had a rain gage placed. He has never had a
runoff gage placed. He has never had a storm water runoff analysis conducted prior to timbering.
He has never.done anythiﬁg to measure the impact of water runoff on the property. (Id., 2565-66).

- Of course, one does not need gagesina subwatcrshéd or information and data obtained from
them if one simply refuses to even consider the possibility that forestry operations increase water

 runoffand flow. (id., 2572-73).
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A. Joseph Sobel’s manipulated and inflated meteorological calculations cast doubt

on the reliability of his methodology and opinions,

Joseph Sobel, PhD, testified for the Appellees as an expert in meteorology and forensic

meteorology. Dr. Sobel works for AccuWeather, Inc. (Tr. Vol. XV at 3116-17). Dr. Sobel testified
that the rain f;veﬁf at thé western édge of the Mullens sub-baé.in was a greatef than 1,000 year return
period storm. He stated that it was “an extremely rare event” with an “exceptionally small
probability of occurring at any one particular spot.” (Id., 3141-42; 45). The opinion reportedly was
based on Doppler radar, recorded rainfall historical data and “ground truth - rain gage data.” Across
the.watcrshe_d, Dr. SobéI testified that the range of total rainfall was between 3 1/2 to 4 inches in
some areas, 4 1/2 to 5 inches in some areas and in some smaller pockets was up to 6 1/2 to 7 inches.
(Id., 3134-35). |

The data and the calibration supporting the opinion that the rain was an extremety rare 1,000
yéar return period stbmi event fell apart on croSs-examinaticin._ While there was Doppler radar
available in Charleston, Weét Virginia located within 50 miles of Mullens and Oceana, Dr. Sobel

did not use that “preferred” information because of a “shadow” in the loop. Instead, for his

calculations and .opinions Dr. Sobel used only Blacksburg, Virginia radar some 70 miles away. No |

exhibit used by Dr. Sobel relied on the Charleston Doppler although his direct examination
testimony was to the effect that they did. (Id., 3146-48),

Next, Dr. Sobel “determined” that the Blacksburg Doppler was “under-representative” of the
rainfall in Mullens by 25 percent. Every number, every chart and every calculation made by Dr.
Sobel was thereby increased by 25 perc\ent; (1d., 3148-49). Dr. Sobel’s estimates of rainfall amounts

in the Mullens watershed were augmented 25 percent to get to lis range of numbers. e prefers the
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term “calibrated” to augmented. (Id., 3160). .One is left to question whether this is the type of
calibration that the trial court finds reliable.

To get to this 25 percent increase, Dr. Sobel used eight sites to obtain rain gauge

computations. None of these eight rain gage stations came from the Mullens watershed! (Id., 3150).

He chose not to use available mine drain collection data required to be kept by mining companies

in the Mullens watershed. (Id., 3149-50). Instead, Dr. Sobel picked eight locations outside the

watershed for his rainfall data . (Id., 3150-51). This “data” Which came froin Becklgy, Bluefield,
Oceana, Dry Creek, Flat Top, Pineville and Biur:;stone Lake constitutes Dr. Sobel’s so~called “ggund
truth.”

The historical research data is just as 1udicr6us. Dr. Sobel looked at a rainfall of 4.85 and
3.65 inches in 8 hours in July, 1954 in Pineville. However, he did not determine whethgr the storm
traveled from ?ineville before timbering_ in Mullens, how much rain fell in Mullens, or whether or
ot Muliens flooded before timbering. Tﬁe same is tfue for the other si—gniﬂcaﬁt storms referenced,
including several in 1964 and 1980 with heavy rainfall. (Id., 3152-54). Dr. Sobel cdnveniently
avoided, despite the significant rain events, looking at whether or not the town of Mullens itself was
flooded on prior occasions, despite significant historical rain events. (Id., 3155). ' |

The simple truth is that if Dr. Sobel had not manipulated the data or inﬂatgd the Doppler by
25 percent, he could not have reached the opinion of a 1,000 yeaf storm event! Instead, there would
be ranges of storm events across the watershed from 50 to 200 and 200 to 500 yeaf events.

It also brings us directly to the bias subj; ectively revealed by the trial court in its Order. The

trial court used the term “diluvian” in its findings of fact for describing what all parties agreed was

a significant rain event. (Order at 8). Diluvian means flood. Thus, the trial court engaged in ifs.
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entire analysis with the starting point that the heavy rain event in and of itself constituted a flood!
Thus, Appellants’ were at a disadvantage because ofa prejudicial mind set that evidences the trial
court’s adoption of the “Act of God,” “rain of biblical proportions™ defense. Thus, the trial judge

1gnored thé teaching of In re: Flood Litigation that *“[f]or an act of God to constitute a valid defense

and exonerate one from a claim for damages, .it must have been the sole cause, and not just a
contributing cause of the injuries or damages sustained.” 216 W.Va. 534 at 549, 607 S.E.2d 863 at
878, citing, Syl. Pt. 3, Adkins v. City of Hinton, 149 W.Va. 613, 142 S.E.2d 889 (1965).
IV. ASSIGNMENTS OF ERROR
THE TRIAL COURT ERRED IN GRANTING THE MOTION OF
APPELLEES/DEFENDANTS FOR JUDGMENT AS A MATTER OF LAW
AND CONDITIONALLY GRANTING THE MOTION FOR A NEW TRIAL

V. POINTS AND AUTHORITIES RELIED UPON AND DISCUSSION OF THE LAW

A. Standard of Review.

The apﬁellate standard of review for the granting of a motion for judgment as afnatter of law
pursuant to Rule 50 of the West Virginia Rules of Civil Procedure is de novo and will be sustained 7
when only one reasonable conclusion as to the verdict can be reached. If reasonable minds could
differ as to the importance and sufficiency of -the evideﬁce, a circuit coﬁrt’s ruling graﬁting a

Judgment as a matter of law will be reversed. See, e.g., Arbogast v. Mid-Ohio Valley Medical Comp.,

214 W.Va. 356, 589 S.E.2d 498 (2003); Syl. Pt. 3, Alkire v. First National Bank, 197 W.Va. 122,
475 S.E2d .122 (1996). In fact, this Court must (1) assume all conflicts in the evidence were |
resolved bj‘:t]-ae jury in favor of the prevailing party; (2) assume as proved all facts which the
prevailing pérty’s evidence tends to prove; and (3) give to the prevailing party the benefit of all

favorable inferences which reasonably may be drawn from the facts proved. See, Syl. Pt. 5 Orr v,
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Crowder, 173 W.Va. 335, 315 S.E.2d 593 (1983). This is thé same standafd the '.trial court was
required to apply which was not applied. This high standard of review is par_ticulaﬂy appropriate
here .given that the ruling of thé trial court is grounded in a finding that the Appellants’ experts
consisi:ed of scientiﬁc rather than engineering gvidence. This Court has long held that the trial

court’s determination regarding whether the evidence is scientific, technical or other specialized

knowledgeis a question of law which is reviewed denovo. See, e.g., Gentry v, Mangum, 195 W.Va.

512, 466 S.E.2d 171 (1995).
In the usual situation regarding the trial court’s grant of a new trial under Rule 59 of the West

Virginia Rules of Civil Procedure, the appellate standard of review is abuse of discretion but this

Court has made it clear that the power to grant a new trial should be used sparingly. Gonzales v.

Conley, 199 W.Va. 288, 484 S.E.2d 171 (1997); Tennant v. Marion Health Care Fdn., Inc., 194

W.Va. 97, 459 S.E.2d 374 (1995). Here, however, the standard of review for the conditional grant

of anew trial should be de novo inasmuch as the trial judge’s reasoning and analysis is wholly rooted

in his determinations regarding the Appellants’ expert witnesses and thus flows from questions of -

law.
B.. West Virginia applies the reasonable use rule with respect to surface water.

In Morris Associates, Inc., v. Priddy, 181 W.Va. 588, 383 S.E.2d 770 (1989), the Court

formally adopted the reasonable use rule with respect to surface water. The Court held that:

“[glenerally, under the rule of reasonable use, the landowner, in
dealing with surface water, is entitled to take only such steps as are
reasonable, in light of all the circumstances of relative advantage to
the actor and disadvantage to the adjoining landowners, as well as
social utility. Ordinarily, the determination of such reasonableness is
regarded as involving factual issues to be determined by the trier of
fact.”
Id., Syl. Pt. 2. '
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Surface water was long ago defined as follows:

Surface water is water of casual vagrani character, oozing through
the soil, or diffusing and squandering over or under the surface,
which though usually and naturally flowing in known direction, has
no banks or channel cut in the soil: coming from rain and snow, and
occasional outbursts in time of freshet, descending from mountains
or hills, and inundating the country; and the moisture of wet, spongy,
“springy, or boggy land. :
Syl. Pt. 2, Neal v. Ohio R.R. Co., 47 W.Va. 316, 34 S.E. 914 (1899)

More recenﬂy, the Court had noted that surface water either “falls from the sky, comes up

from a spring, or flows from a higher grade to a lower-one.” Whorton v. Malone, 209 W.Va. 384,
389, 549 S.E.2d 57, 62 (2001).

Whorton involved a case where defendants we_re'devel.c_)ping their properties. Land was
cleared, roads buiit and ditches and culverts were constructed. Thereafter, the neighboring plaintiffs
experienced ﬂooding claimed to be exacerbated by the development activities. Significantly, the

Court made a point of recognizing that such activities can “si gnificantly change the amount of water

the land can absorb during a storm, and the water that will run off” It is noteworthy that this _

Honorable Court can appreciate what Western Pocahontas, its forestry experts, and the trial court

refuse to acknowledge - that haul roads, skid roads, log landings and tree cutting in mountainous -

tbpography can change the amount of water absorption and runoff,

Inln Vre:-Fllood Lifigation, 216 W.Va. 534, 607 S.E. 2d 863 (2004), the Court answered
certified questions from the flood litigation panel. In so doing, the Court rejected strict hability as
a viable cause of action but provided a roadmap for the application of negligence, nuisance and
riparjan rights theories in actions asserting damages caused by alterations in the land resulting in

water flow and absorption changes. In this matter, the jury was fully instructed in accordance with

the Flood Litigation opinion.
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C. Appeliants’ Expert, John Morgan, did not rely on the opinions of a

nontestifying expert and the trial court fandamentally erred in finding that he

did and compounded its error by relying om it in striking the testimony of Mr.

Morgan.

The trial court’s Order répeatedly and erroneouél;} states that Mr. Morgan relied upon the
opinions of Dr. William Martin, a forest. ecologist originally identified as an expert witness by the
Appellants,. but who §va's not called fo testify. (Order at 19-23). The trial court’ s flawed reasoning
iﬁ striking Mr, Morgan was that thefe was no indication of the intellectual r1 gor, standards of science
and staﬁdar_ds of technical validity of Dr. Mértin’s work and that there was no opportunity for cross-

“examination of him.

The flaw with the trial qourt’s analysis is that a reading of the entirety of John Morgan’s
testimony, both direct and cross—examinatioﬁ, plainly shows no reliance on Dr. Martin whatsoever.
Yet, the trial court erroneously references Dr. Martin some-eight times in the Order! It should also
be noted that in his cleposmon Mr. Morgan stated that he did not rely on the report of Dr. Ma;rtm
(Morgan Depo 1-20-06 at 55). The trial court 1S factually wrong w1th respect to its foundat10na1
component of reasoning used to deprive Appellants of their jury verdict. Thus, the Qrder should be

reversed and vacated on this basis alone’.

D. The trial courterroneously found that compliance with sediment-

related best management practices vitiated Appellants’ cause of
action.
The trial court has erroneously coﬁverted its finding that Western Pocahontas had a timber

management plan and followed the BMP’s into a tool for discrediting the analys1s of surface water

flow changes as a result of land dlsturbances from timbering. The trial court ignored the fact that

It should be noted that Appellees took an extensive deposition of Dr. Martin such that
had there been any reliance on Dr. Martin by Mr. Morgan, there would have been an ability to
cross-examine Mr. Morgan.

47



the BMP’s do not set forth regulations intended to prevent ﬂooding; Rathér, the BMP’s deal with
sedimenf.

The trial court used adherence to BMP’s as a hammer to destroy the Appeilants’ case even
though the BMP’s have no relevance to the issueé of rate and manner of water flow. The trial court
conclud¢d that following irrelevant sediment-related BMP’s equates to a defensg verdict. (Order at
- 10, 11, 35 and 36). This conclusion contravenes the holding of In re: Flood Litigation.

Inrre: Flood Litigation made it abundantly c'léar that a landowner’s conformity with state

and/or federal law and/or regulations does not “vitiate” any cause of action for negligence, nuisance

or uhreasonableness. The trial court judge, together with the other members of the flood panel, had ,

found that compliance “vitiated” the cause of action. This Court determined that the trial judge and -

the panel were wrong. Yet, here the trial judge resurrected his erroneous and r'ej'ected reasoning.
Rejecting the question and answer of the ﬂood'panel, this Court explicitly held in Syllabus

Point 9 as follows:

Compliance of a landowner in the extraction and removal of natural resources on his
or her property with the appropriate state and federal regulations may be evidence in
any cause of action against the landowner for negligence or unreasonable use of the
landowner’s land ifthe injury complained ofis the sort the regulations were intended _
to prevent. Such compliance, however, does not give rise to a presumption that the
landowner acted reasonably or without negligence or liability to others in his or her
extractions and removal activities.
Id., 216 W.Va. 534, 607 S.E.2d at 876-877. (Emphasis added).

The trial court’s post-trial Order depriving the Appellants of their jury verdict ignores the
holding of this Court in In Re: Flood Litigation. The trial court’s Order demonstrates both a
disregard of the holding and a fundamentally malignant application of adherence to BMP’s which

are regulations intending to prevent sediment build-up and control water quality. The BMP’s have
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nothiﬁg to do with regulating surface water for the prevention of watef .absorption and increases in
peak flow. A simple review of the BMP’s makes it abundantly clear that they address soil funoff
and sediment, meaning solid particulate rﬁatter. | .

West Virginia began developing practices to protect water quality on forest lands some time
ago. A booklet titled “West Virginia Forest Practice Standards” was published in 197 2 prior to the
implementation of the Federél 'Wate.r Pollution Control Act. The bookiét- set fortﬂ guidelines to
profect soil and water quality. Subscquently, the West Virginia .Department of Forestry has been
publisiling ‘the manual titled “Best Management Practices F or. Controlling Soil Erosion and-
'Sedir_nentation From Logging Operations in West Virginia.” These are designed té minimize non-
point source water pollution.. The practices were developed in large part by researchers at the
Férnow Experimental Forest in Pérsoris, West Virginia. The BMP’s are reviewed every three years.
The BMP’sinclude topics related to streamside management zones, 1o gging dei)ris, road/log landing
construction and pipe installation.

West Virginia moved from a voluntary program to a regulatory one in 1992 with the passage
ofthe Logging Sediment Control Act, which provides that 16 gging operations must reduce sediment..
Failure to use BMP’s causing soil erosion or water pollution is a Violatidn of the Act. W.Va. Code
§19-1B-1-14.

In making the review of BMP requirements, this Court need go no further than fhe jury
instructions of the trial court which recited from the legislative ﬁndiﬁgs and purposes of the Division
of Forestry Legislation, W.Va. Code §19-1A-1-5, the Logging Sediment Control Act and the BMP’s
as follows: |

The West Virginia legislature has declared that as a matter of public policy, and in -
accordance with state law, West Virginia has extensive forest resources, and their
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continued development and expansion is vital to the economic well-being of the State
and its people.

The produeuon potential of the State’s forest resources remains far greater than its .
present demand. ' : :

- The promotion of existing forest product industries and the promotion of new forest
product industries would benefit the State in terms of employment and additional
revenue to the State. :

- To increase employment and boost the State’s economy, the limits of the
development of the potential of West Virginia forest resources must be reduced
throughanintensivecampaign at making new contracts, developing new and existing -
markets, and increasing pubhc awareness of the advantages of the forest resources
in West Virginia.

The legislature has further found, however, that some activities associated with
commercial harvesting of timber result in the exposure of soil and that, if
uncontrolled, such exposed soil can erode, resulting in gullying, soil shppage and
sediment deposition in streams.

It is the policy of the State to strengthen and extend the present sediment control
activities of this state by implementing operator licensing, logger certification and
loggmg operations notificatlon programs through the Division of F orestry

Best practice management — “Best Management Practices” means sediment contro}l

measures, structural or nonstructural, used singly or in combination, to reduce soil
runoff from land disturbances associated with commercial timber — timber
harvesting

The “Chief” means the Chief of 'the Office of Water Resources, the Division of
Environmental Protection, or his or her designee.

The “Director” means the Director of the Division of Forestry of the Department of
Commerce, Labor and Environmental Resources, or his or her designee.

An “Operator” means any person who conducts timbering operations.
“I'imbering operations™ means activities directly relating to the severing or removal
of standing trees from the forest as a raw material for commercial processes or

purposes.

For the purpose of this article, timbering operations do not include the severing of
evergreens grown for and severed for the traditional Christmas holiday season or the
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severing of trees incidental to ground disturbing construction sites, access roads and
gathering lines for oil and natural gas operations, or the severing of trees for
maintaining existing or, during construction of, right-of-way for public highways or
public utilities or any company — or any company subject to the jurisdiction of the
Federal Energy Regulation Commission, unless the trees so severed are being sold
or provided as raw material for commercial wood product purposes or the severing
of trees by individual — by an individual on an individual’s own property for his or
her individual use, provided that the individual does not have the severing done by
a person whose business is the severing or removal of trees.

And “Sediment” means solid particulate matter, usually soil or minute rock

fracments, moved by wind, rainfall or snow melt into the streams of the State.

Compliance or noncompliance with Best Management Practices by a defendant to

~whom they apply may be considered by you as one of the factors in determining
whether the defendant’s use of the particular property involved was reasonable at the
time.

However, it is not determinative of that question. Compliance of a defendant in the
extraction and removal of natural resources on his or her property with the
appropriate state and federal reguiatlons may be considered by you as ev1dence that
the landowner’s use of the land was reasonable. . -
It is not conclusive evidence that the land use was reasonable, but is a factor that
should be cons1dered by you, along with all of the circumstances and evidence
. presented.
(Tr. Vol. XXVII at 5321-5326). (emphasis added).
Thus, the trial court instructed the jury as to BMP’s. The tiial court, in accord with In re: Flood
Litigation, correctly'ihstructed that compliance with BMP’s is a factor to consider, but is not

‘determinative. The jury followed the instructions. The trial court subsequently disregarded the

instructions and the explicit holding of this Court in In re: Flood Litigation®.

6It should be noted that Mr. Morgan testified accurately that the BMP program with
respect to water related to water quality as opposed to water quantity. The BMP’s “say nothing”
about peak water flows and water volumes. (Id., 1908-09). Likewise, Western Pocahontas’s
expert, Dr. Hicks, testified that the stated intent of the BMP’s is to deal with erosion, sediment
and pollution going into streams. He further agreed that no witness for the Appellants suggested
to anyone that the purpose for which the BMP’s were created had anythmg to do with the events
ofJuIy 8, 2001. (Tr. Vol. XVT at 3414-15).
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The trial court in its Order ignored the plain fact that the BMP’s address sediment control and
do not address peak water flows and water volumes. The trial court failed in acknowledging that the
BMP’s were not intended to prevent increases in peak rate flows, water volume and flooding.

- Further, the trial court erroneously made compliance with sediment-related BMP’s
determinative of reasonability. This determination is squarely at odds with In re: Flood Litigation.

E. - Appellants’ Experts, Dr. Bell and Mr. Morgan, were qualified to

 offer expert testimony regarding water flow on the surface of
land and the effects of land disturbance, and the testimony which
went to all three trial issnes is in the nature of universally-

accepted technical engineering principles such that a
Daubert/Gentry/Wilt analysis does not apply.

The trial court has misarticulated the West Virginia law regarding the admission of expett

evidence. The resulting error has been compounded by misapplication to the evidence. The trial

' court wrongly grafted a rigid and restrictive analysis of Kumho Tire Co., v. Carmichael, 526 U.S.

137 (1999) onto its expert analysis. The West Virginia Supreme Court has explicitly rejected such

approach in Watson v. Inco Aligys Int’l, Inc., 209 W.Va. 234, 545 S.E.2d 294 (2001).
This misarticulation and misappiipation by the trial court results in a wholesale rejection of
the methods and principles used in the United States and throughout the world -to evaluate the rate

and flow of water off the surface of land. One trial court judge in southern West Virginia has now

Further, the trial court erroneously found that Mr. Morgan offered no direct testimony
regarding material violations of BMP’s by Western Pocahontas. (Order at 11). The Judge
‘completely usurped the jury by ignoring the testimony regarding timbering roads. Not only was
the total number of logging roads created in the Slab Fork watershed significant, but BMP’s were
violated due to the proximity of the logging roads to the streams which was an important part of
Mr. Morgan’s analysis. (Id., 1906). The BMP’s require, in part, that there cannot be any
disturbance within 100 feet of a stream. Mr. Morgan’s analysis with respect to only perennial
(year round flowing) streams was that 5 percent of the roads identified were within the 100 foot
stream management zone. (Id.) That analysis did not even factor in the ephemeral (responding
to rainfall) streams which are also to be protected. (Id.) Thus, the 5 percent is conservative.
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rejected an entire field of engineering used regularly and routinely to predict and analyze surface
water ﬂov& whether for land disturbance resulting from the buildihg of a box store site, erecting
sports arenas, or engaging in mountaintop removal mining across thousands of acres! The rejection
of the basic engineering pri.nciples of calculating runoff oecurred due to an elaborate form of
bootstrap logic. The trial court relied on the Western Pocahoqtas’ forestry experte to discount the
water runoff analysis of Appellants’ engineers., The falacy is that the Western Pocahontas forestry
experts did absolutely nothing to gage, consider or analyze water runofl. Their approach isto simplly
assert that the universal water runoff measurement approaches are unnecessary and do not apply to
~ a forest. The jury was entitled to unﬁreil these two approaches and make its own considered
decisions.

Rule 702 of the West Virgihia Rules of Evidence governing testimony by experts provides
as follows:

If scientific, technical, or other specialized knowledge will assist the trier of fact to

understand the evidence or to determine a fact in issue, a witness qualified as an

expert by knowledge, skill, experience, training, or education, may testify thereto in

the form of an opinion or otherwise.

From 1923 until 1993, courts across the country applied what was referred to as the “general
acceptance” or “Frye” test .in determining adfnissibility of expert witness testimony. Fryev. United =
States, 293 F.1013 .(D.C. Cir. 1923), involved a proffered novel opinion of an expert to testify to the
result of a “deception test,” which was measured by changes in blood pressure readings. The
appellate court affirmed the exclusion of the testimony finding that the technique lacked reco gmtlon
among psychologists. The Court stated: “just when a 501ent1ﬁc principle or discovery crosses the

line between the experimental and demonstrative stages is difficult to define. Somewhere in the
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twilight zone the evidential force of the principle must be recognized, and while courts will goalong

way in admitting expert testimony deduced from a well-recognized scientific principle or discovery,

the thing from which the deduction 1s made must be sufficiently established to I_iave gained general
acceptance in the particular field in which it belongs.” 1d., 1014,

Following the eﬂunciation of the general acceptance test, courts struggled to select both the
relevant scienﬁﬁc community and the level of agreement required for “general acceptance_.” The
issues presented difficulties in cases involving chemical and pharmaceuticél agents and toxicological

-and epidemiologica]. expert evidence._ Many courts stﬂngently applied Frye and evidence wﬁs
excluded. Over time, abody of commentary critical of the Frye gehefal acceptance”’ fest developed.
The cﬁticism genefally was that it Was being applied in a fashion that caused it to b“e_,ah unnecessary
impediment as technology and science advanced.

It was in that environment of criticism that the United States Supreme Court stepped in and

rejected the ,F_iyg “general acceptance” test. Daubert v. Merrell Dow Pharmaceuticals, Inc., SO9U.S.
579 ‘(1 993) iﬁvolved allegations of serious birth defects as a result of the mothers’ taking of an anti-
nausea drug during pregnancy. The plaﬁntiffs sought to defeat a summary judgment motion with the
affidavits of epidérrﬁological experts who squght to testify on the basis of in vitro, animal and
epidemiological studies that the drug caused the birth defects. The district court granted summary
Judgment finding that the expert evi_dence was not “generally accepted.” The appeals court affirmed.
The United States Supreme Court reversed.

The Daubert opinion provided that the trial judge must determine at the onset whether the

expert is proposing to testify to “scientific” knowledge that will assist the trier of fact. The Daubert
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opinion outlined four nonexclusive factors that a court may consider in making the preliminary
assessment as to whother the proposed testimony is valid and applies to the facts. |

First, 1s “testing” based on the notion that science is an empirical endeavor diétinguished by
whether the theory or technique can, and has been, tested. Second is peer review and publication
which suggests reliability because it inc_reasés the chanbes that flaws will be pointed out. However,
peer review and publication are not dispos_itive because some techniques are “too particular,” “too
new,” or of “too limited” intercst to be published. Third, is error/rate/standards which is mnportant
in cases involving a particular scientific technique. Fourth, is “general accéptance.”

In Kumho Tire Co., v. Carmichael, 526 U.S. 137 (1999), the Court extended the Daubert

scientific knowledge analysis to “tecimical ahalySes.” Kumho involved plaintiffs who were séverely
injured after a tire blew out on a minivan killing one person and injuring others. The plaintiffs
claimed that the tire was defective and had an expert in tire-failure analeis prepared to testify based
on visual inspection methodology that the bIowout.was- caused by a defect m the tire design or
manufacture. |

‘The trial court excluded the testimony and granted summary judgment for the defendant. The
appellate court reversed finding that Daubert applied only to scientiﬁc theories or principles and to
a situation where the expert’s testimony is based on skill or experience-oriented observation.

The Supreme Court held that the trial judge’s gatekeeping function in the federal sysfem
extended {o all expert testimony. The distinction between scientific knowledge and technical or
specialized knowledge was rejected. _The dré-sult is that there is a great degree of unpredictability in

the federal courts in analyzing 702 issues.
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Significantly, the West Virginia Supreme Court has not adopted the Kumho approach. Thus,
our jurisprudence is much more predictable. Even if this Court would adopt it, this Court would

recognize, unlike the trial court here, that Kumho must be applied in a flexible manner. Indeed,

Kumbho stressed the importance of identifying “particular circumstances” of the “particular case.”

- The Kumho opinion quite plainly provided that the Daubert factors “may or may not be perﬁnent”
in assessing expert testimom'r — a direction ignored by the trial judge here.

As the Kumho opinion noted, some cases will turn on scientific foundations while others
focus on persqnal knowledge or experience. There are no absolutes for particular categories of
expert testimony.

In West Virginia, the Daubert analysis was adopted based in part on an assessment that the
Frye “genéial acceptanée” test was too rigid, too stringent, and too preclusive of opinion testimony.
In other fvords, Daubert was adopted in West Virginia with a recognition that the thrust of the West
Virginia Rules of Evidence ié liberal rather than austerely preclusive. Rule 702 was to have a liberal
thrust with tﬁe general approach of rela%ing traditional barriers to opinion testimony. Wilt v.
Buracker, 191 W.Va. 39, 443 S.E.2d 196, (1994). The trial court here has completely abandoned
the principles that the rule on experts is pe@i-s;sive.

In Gentry v. Mangufn, 195 W.Va. 512, 466 S.E.2d 121 (1995), the Court provided
considerable guidance asto hdw to conduct an appropriate Daubert/Wilt analysis. The Court held
that a police officer was qualified to give expert testimony regarding the failure to train deputies on
retrieval and use of shotgﬁné in an action involving a deputy sheriff who was injured allegedly due
to a policy requiring that shotguns be k.ept in the trunk. Si gnificanily, our Court held that the issue

of admissibility under Daubert/Wilt arises only if the testimony deals with scientific knowledge.
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“Scientific” applies to a grounding in the methods and procedures of science while “knowledge” is
more than subjective belief or unsupported speculation,

The approach of the West Virginia Supreme Court continued in Watson v. Inco Alloys Int’l.,

Inc., 209 W.Va. 234, 545 S.E.2d 294_(2001). Watson involved a wrongful death action asserting a
products liability plaim against the manufécturer of a stand-up lift truck. The trial court excluded
pl_aintiffs’ expert witneés, aprofessional engiheer, bgsed ona purported Gentry analysis with respect
to the issues of design delect andrlaclf.. of warnings. The engincer’s testimony was also offered in the
areas of causation of injuries and e_nhancement of injuries. This Court reversed.

Once again, this Court addressed the distinctions between “technical,” “specialized” and

“scientific” knowledge. Technical knowledge is that pertaining to mechanical or industrial arts and

the applied sciences. Specialized knowledge refers to knowledge focused on a particular area of

study, professioh or experience. Scientific knowledge involves validation; formulating a hypothesis
and engaging in experimentation or observation to test the hypothesis.
Of great importance to the instant matter, this Court specifically held in Syllabus Point 3 of

Watson that an engineer’s testimony is generally considered technical in nature and not scientific,

Thus, the gatekecping analysis of Daubert/ Wilt simply does not apply. Likewise, Dr. Bell and Mr. -

Morgan have specialized or technical knowledge, education and experience applied around the globe
with respect to the precise issue involved here. Speciﬁcally; how does water move, how do changes
in land qffect water movement, and at what point does one have to address the changes so as not to
cause off site impact to ones’ neighbors. This is engineering and not science of the sort requiring

aDaubert analysis. This Court has repeatedly rejected the argument that Daubert/Gentry factors and
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analysis should apply in an engineering setting. The trial court dieregarded the explicit teachings of
this Court.
The trial court has refused to accept the teachings of this Honorable Court. The trial court

acknowledged that in this State Kumho has not been adopted, but then dismissed it with the

invocation of a cavaher ‘nevertheless.” The trial court then veered off on an analysm that is not
supported by the law as developed in West V1rg1n1a

The experts for the Appellants are of the sort whose testimony is considered technical such
that the Daubert/Wilt analysis does not Vapply. The experts are engineeré who dpplied standard and
universally accepted engineering principles in consideration of the facts in issue.

The framilx-lg. of the c.as.e By the trial eo_urf reQdired a consideration of how water moves across
undisturbed ‘and di_sturbed laﬁd. That is precisely what the experts for dle Appellants do using
accepted, regular and commonly used engineering principles and models. They applied these
principles and. models to land that happens to be forested. Forest land is not somehow special sueh
that it must be exempted from applying basic engineering i)rinciples to show the rate and flow of
water,

On the other hand, there are foreeters wﬂ:h years of specialized kriowledge in forestry who
function and operate from the base position that nothing done in terms of harvesting timber,
.including cutting haul roads, skid roads and log landings, affects water flow on the surface of the
land. These experts offered by Western Pocahon‘eas simply reject the premise that timbering
eperations will ever effect surface water flow. Thus, under this reasoning, there 1S NoO reason for. the
forest industry to consider surface water, study it, or collect data by using rain gages and flow gages.

It simply is not done. 1t is in this context that the trial court engaged in a wholesale adoption of the
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Appellees’ expert witnesses’ views as a vehicle to discredit the engineering discipline and expert

-~ testimony of Petitioner’s experts. The reasoning is circuitous.

The trial court was misguided by Western Pocahontas and rejected the use of the FATT

report by applying a purported Daubert style analysis to conclude that its use as evidence in the case

was improper because it was “untested,” “uncalibrated,” without “error rates” and had no “significant - -

peer review.” This is not a situation with a free-for-all of a befuddled jury confounded by bizarre,

absurd, irrational pseudoscientific assertions. See, Wilt, 191 W.Va. At 45, 443 S.E.2d at 202.

~ The trial court has engaged in a wholesale rejection of the only principles — engineering
pri-nciples —used around the globe to evaluate water runoff resulting from land disturbandes. Ir_ldeed,

Appeliants respectfully suggest that under the principles enunciated in Wilt, the trial court could

easily have taken judicial notice of the general use, acceptance and reliability of the engineering

principles to e\}aluate water runoff. Instead, the trial court has decided that forests ﬁe unique and
one never need _consider the consequences of widespread disturbance in a watershed to ones
neighbors. The rejection of engineeﬁng prediction measures of water runoff was ba-sed 611 the
adoption of the view that in forests one can disturb as much as one wants because forests infiltrate
| water differently such that disturbance need never be considered insofar as water runoffis concerned.

Such an approach grants one type pf economic development a blank check to disturb at will
and pleasure so long as sediment regulations are followed. It is an approach that thumbs its nose at
a century of developéd law regarding reasonable use with respect to surface Water. It rejects
common sense.. It rejectp what this Cpurt has explicitly acknowledged that development and change
in the lénd can “significantly change the amount of water the land can absorb during a storm, and

the amount of water that will run off” Moryris, Supra at 549 S.E.2d at 62.
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The approach has also led to a confusing post-trial Order regarding trial issue two as to
whether the banks overflowed as a result of increases'i'n peak flow. On the one hand, the trial court

“correctly found in the facts, conclusions of law and issues tried sections, that the opinions of Mr.

Morgan addressed all three trial issues in that there was (1) a material increase in peak flow caused

by the operation of Western Pocahontas; (2) the increase materially contributed to the overflow of

Slab Fork Creek and its sub-tributaries and; (3) the cumulative effect of timbering operatidns was

1.

unreasonable, caused excessive peak flow and materially contributed to the overflow of the crec _

and tributaries. (Order at 10, 17-18, 34). On the other hand, in the conclusions of law/eXpert

opinions and issues tried sections of the Order, the trial court wrongly stated that there was no expert .

testimony about trial issue two regarding overflowing of the stream banks. (Id., 19, 30, 3.3). It
appears-tﬁat the trial court’s 'confusicﬁn is a by-product of the flawed expert analysis and fhe
wholesale rejection of the engineering appiiczition to addrelss‘ water flow in forest land.

The fact is, as discussed above, Appellants presented evidence and Mr. Morgan explicitly
testified that the use of the property materially contributed to the flow and flood e;fenfs of July 8,
2001. (Tr. Vol. VIII, 1878-79, 1953-58).

F. The post-verdict reconsideration of the trial court designed and
imposed management methods now determined by the trial court
- to be mismanagement including, but not limited to, the revisiting
of expert witness qualifications and testimony and the use of an -
improper Daubert/Kumho analysis to strike the Appellants’
experts, thereby gutting Appellants’ case with the grant of
judgment as a matter of law constitutes an unconstitutional
deprivation of Appelants’ right of trial by jury.

The West Virginia Constitution provides as an enumerated fundamental right that “[i]n suits

at common law, where the value in controversy exceeds twenty dollars exclusive of interest and
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costs, the right of triél by jury, if required, by either party, sha_ll_ be preéerved.” Art. TIT, §13
Constitution of West Virginia. | | |

The mammer m which the trial judge has used “rﬁanagement” practices and rules that were
intended to allow expert'testimony to assist the jury violates the core principles of the common law
and deprives civil litigants of their right to a jury triél. The trial court misapprehended its role by
removing power from the jui'y and réplacing it thh judicial power seized by virtue of contorting
management principles and_x;ules meant to be libefally’ applied. It is time for this Honorable Court
to direct trial judges that our Constitution and our jurisprud_cnce commands réspect for the role of
the jury in our system. The constitutional right to trial by jury is not replaced by narrow, rigid and
prohibitive application of management tools a_nd rules. The modern rules are not meant to be applied
in a fashion that sacriﬁces the fundamental right of trial by a jury on the altar of judicial power and
ex-pediency. The intersection here between Ixiaﬁagement techniques and the flawed Rule 702
analysis has grave constitutional implications.

The approach of the trial judge has improperly encroached on the traditional function of the
jury as fact finder. This Honorable Court should discourage the development of 4 trial culture that
promotes the use of managerial and procedural tools as a vehicle to curtail litigation, close the
courthouse doors and deprive litigants of the right to a trial by jury. For a more scholarty discussion
of these and analogous issues of summary judgment See, Sandra F. Gavin, “Managérial Justice in

" a Post-Daubert World: A Reliability Pgradig;n.” 234 F.R.D. 196 (2006); Suja A. Thomas, “Why
Summary Judgment is Unconstitutional,” 93 Va. L. Rev. 139 (2007).
Here, if the trial judge was going to acf in the role of “gatekeeper” regarding expert opinions,

he should have so acted piior to trial. He had a duty to make such rulings earlier so as to not
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promote the enormous waste of tihle of potential- j.urors, jurors, witnesses, and counsel, as well as
the tremendous monetary cbsts that have been incurred. Si gniﬁcémtly, had the trial judge exercised
his duty tirx;e}y, Appe_llants would have been able to avail themselves of this Honorable Court and
explain why, as 4 n;latter of law and fact, he was wrong. Instead, we are left with an inexplicable
post-trial ruling; |

The trial judge.’;_ appr'oach of allowing the debate to be presented to the jury was actually

correct, in accord with the liberal thrust of the rules aimed at allowing more rather than less opinion

testimony and in line with this Court’s case law. The trial judge’s post-trial revisiting of the matter

can only be explained by the suggestion that he improperly took on the function of determining how
. he would have ruled had he been a juror rather than determinin g whether the evidence was such that
a reasonable jury might have reached the decision it did.

This case was tried by skilled advocates. The jury was able to hear direct examinations of

the experts: and very vigorous cross-examinations. The advocacy allowed the jury to hear opinion -

testimony that was challenged and tested. The jury was given much to consider through the directs

and crosses regarding the approach and reliability of all the experts on both sides. The jury heard

the debate and concluded that it was not reasonable, under all the circumstances, for Western -

Pocahontas to conduct its activities, to the extent it did, in a steep mountainous subwatershed which
drained directly to a populated community while claiming it had no reason ot duty whatsoever to

consider how its land disturbing activities might affect the downhill downstream neighbor’.

"This Court will recall that the trial judge engaged in similar reasoning which if
uncorrected would have resulted in an unconstitutional deprivation of the right to trial by jury
when, using the mechanism of a class certification hearing, went so far as to “make legal findings
that, in effect, found that the plaintiffs could not prevail on the merits of their case. The circuit
court even went so far as to conclude that ‘the evidence shows that Rezulin was not a defective
product,”” The trial judge then, like here, improperly adopted the testimony of an expert retained
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G. - Thetrial courterred in granting a conditional new trial pursuant
to Rule 59 of the West Virginia Rules of Civil Procedure.

Western Pocahontas filed a Motion For a New Trial pursuant to Rﬁle 59 of the West Virginia
Rules of Civil Procedure. Western Pécahontas asserted and briefed some eleven claims of ervor
allegedly‘suppbrting the Motion. The trial court limited its consideration to six issues and found that
the verdict was against the clear wei ght of the evidence. The trial court conditionally granted the

Motion For a New Trial indicating that Western Pocahontas would be entitled to a new trial on all

issues, should this Court reverse the trial court in the granting of the Motion for Judgment as a.

Matter of Law. As will be shown, the reasoning of the trial court is circuitous and relies on the

erroneous analysis made in graﬁting the Motion for Judgment as a Matter of Law.

1. Appellants’ ekp_erts were properly qualified to testify under Rule

702 and West Virginia Jurisprudence.

In conditionally granting the Motion For a New Trial, the trial court adopted and reasserted

its reasoning regarding Dr. Bell and Mr. Morgan. The trial court improperly found that they were

not qualiﬁed to render their opinions, that the support for their opinions was untested, unreliable and

amounted to “junk science” and that the engineering hydrology models were unreliable. -

The Appellants i‘espectfully adopt and incorporate their previous statements and arguments
regarding Rule 702, The notion that ﬂle trial court has chosen to discredit as “junk science” the
engineering principles used throughout the world to account for surface water runoff and provide
solutions so as not to detrimentally affect ones’ off-site neighbors ié simply not undérstandable.

2. The jury’s “mental database” was not confused by evid_ence

regarding parties who settled during the conrse of the trial.

by defendants to fashion his criteria for consideration. See, In re; West Virginia Rezulin
Litigation, 214 W.Va. 52, 60, 585 S.E.2d 52, 60, and footnote 6. (2003).
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The trial court has unfairly analyzed thé ability of the jury to understand that as the ¢ase was
sent to them to deliberate it involved only. the Slab Fork subwatershed of the Mullens Watersﬁed and
involx’_fed only land distufbance from harvesting timiber as to one defendant - Westem Pocahontas.
The trial court’s reasoning that the jurors were carrying in their “mental databaées” significant
evidence regarding other settled/dismi_ssed defendants and lpcations such that the jury was
overwhelmed by devastatingly prejudicial evidence is simply nonsensical. The trial court does not
set forth any basis whatsoever for this dpterminati()n in its mere two paragraph findings. _Granting
a new ftrial requifes the trial court to set forth its feasoning with paﬂicufaﬁty. )

The trial judge seems concerned that the trial started with two watersheds — Oceana and
Mullens and with subwatersheds in each and against multiple defendants of different types some of
- which operated only in one and some which operated in more than one watershed. It is worthy of
note that the trial judge created this very trial plan over the objections of all parties. The Appellants
here, all of whom lived in Mullens, Wyoming County, sued only Western Pocahontas and had in
issue only the Mullens watershed, vigorously advocated to proceed aloﬁé in Wyoming County, West
Virginia[ In the face of adverse rulings from the trial court, Appellants proceeded as required under
highly enerous conditions and to victory only to have the trial court in a remarkab]e about-face, yank
tile rug out from under them.

In this instance, it was very clear from the testimony, exhibits, instructions and argument that
there was one defendant in one subwatershed and that the case as submitted to the juryinvolved only
timber management and harvesting in that subwatershed. The jury could easily understand this. If

this decision is permitted to stand, then in all instances where there are partial settlements during
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trial, the trial judge will be compelled to declare a mistrial and start all over because jurors cannot
be trusted to clear their “mental databases.” _

3. The Twin Falls State Park golf course photos were properly

excluded and even_if they should have been admitted their

exclusion does not constitute error of the sort supporting a new
trial.

Western Pocahontas sought the admission of photb graphs pﬁrportiné tb shbw flooding ofthe
Twiﬁ Falls State Park golf coufse which is located in Wyoming County, but is oufside the Mullens
~and Slab Fork subwatersheds. Apparently, Wéstem Pocahontas wanted to introducé and authenticate
the photographs with the téétimony of Scoﬁ Ijurham, who is said to have taken the pho‘tpgraphs.
Importantly, upon the exclusion of the phdto graphs as anécdotal, Western Pocahontas did not vouch
the record concerning Mr. Durham’s anticipated testimony. . See, Sﬁ Pt. 1, Horton v. Horton, 164
W.Va. 358, 264 S.E.2d 160 (1980). (If a party offers evidence to which an objection is sustained,
that party, in order to preserve the. rejection of the evidence as error on appeal, must place the
rejected evidence on the record or disclose what the evidem_:e would have shown, and its failure to
Vd-o so prevents an appellate court_from reviewing the matter on appeal.)

Appellants respectfully suggest that the reason that the record was not vou‘ched.is_ that tﬁe
testimony would be to the effect that the golf course Wés a flat, cleared area where th,;a treés had been
removed and that the photos were in areas of drainage ponds. Thus, there would be no similarity to -
th_e steeply mountainoﬁs forested Slab Fork watershed. These photos were irrelevant. |

Now, the trial court has done another “flip flop,” noting that the “importance” of the
photographs “was not clear” at the time they were excluded. The trial court recognized that the
photdgraphs were minor pieces of evidence, the exclusion of which Was harmless. But, the trial

court proceeded to piggy-back onto its other purported errors which “it committed in the
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management of this trial” in order to find that the “cumulative effect” of the failure to admit the

photographs “expanded exponentially” to deprive Western Pocahontas of a fair trial.

4. Anecdotal evidence did not taint the trial such tl_iat the jury was
prejudiced into resorting to passion and sympathy. |

As part of the trial court’s trial management plan anecdotal testimony regarding peak flow,
out-of-bank water discharge and reasonable use was embargoéd. Western Pocahontas sought a new
trial based on the admission of purportedly embargoed tainted anccdotal evidence. The litany of

complaints ranged from co-plaintiff’s counsel “flirting” and/or nonverbally communicating with the

jury to the use during cross-examinations of passages from the FATT report prior to an objection |

being sustained. -
At every purported instance where there was a proper objection, the trial court sustained it.

Western Pocahontas did not request a curative instruction with respect to this so-called prejudicial

error. See, e.g., wae v, Sisters of Pallotine Missionary Society, 211 W.Va. 16, 26,560 S.E.2d 491,
501 (2001). -

The trial couﬁ in a single paragraph, Without identifying ény instance either individually or
cumulatively, wrongfully determined that this too is a basis for a new trial. The failure to
particularize the 'purpoﬂedly cumulatively  offending anecdotal evidence is a clear abuse of

discretion.

5. The admission of the FATT report was proper.

As discussed in the statement of facts and in argument above, the trial court admitted the
FATT report. The FATT report, as redacted, was used extensively by all parties in direct and cross-

examinations of all witnesses. The FATT report applied the world-wide accepted engineering
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modeling approaghes to address water runoff issues resulting from development and land
disturbances. These were the same approaches used by Appéllants’ experts.

Bécause the trial court wréngly found the internationally recognized, used and even mandafed_
tools for addressing water runoff to be scientifically unreﬁable, the trial éourt likewise has now
wrongly found that the adﬁission of the FATT report was error.

Appellants adopt the previously made argument regarding Rule 702. It is an utter abuse of
discretion to award a conditional new trial on the basis of the admission of the FATT report.
Moréover, while the FATT repoﬂ: was discussed by all experts and admitted, it was not provided to

the jury. |

6. The trial court is clearly wrong and clearly abused its discretion
in_ awarding a conditional erant of a new trial.

Certamiy a trial judge has the authonty to award a new trial under Rule 59 of the West
Vlrglma Rules of Civil Procedure. The trial judge has the obhgauon to weigh the evidence and
- consider the credibility of the witnesses and 1f he or she finds that the verdict is against the wei ght
of the evidence, he or she may éet it aside. See, e.g., Tennant v. Marion Health Care Fdn., 194

W.Va. 97, 459 S.E.2d 374 (1995), Morrison v. Sharma, 200 W.Va. 192, 488 S.E.2d 467 (1997);

‘Brooks v. Harris, 201 W.Va. 184, 495 S.E.2d 555 (1997); Wiit v. Sleeth, 198 W.Va. 398, 481 S.E.2d
189 (1996).

Although a trial judge’s ruling in granting a new trial is entitled to great respect and weight,
it must be reversed on appeal when it is clear that the trial court has acted under some
misapprehénsion of tﬁe léw or the e;vidence‘ Adams v. Coprail, 214 W.Va. 711, 591 S.E.2d 269

(2003). Here, all of the considerations and ruling of the trial judge, in the grant of the conditional
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new trial are groundéd in the error made with respect to the fundamentally flawed analysis resulting
n judgnient as a matter of law arising from the Rule 702 issues addressed.

| The trial court did .not provide much in the way of reasoning on this issue. Indeed, the entire
substantive portion of t'he.Order m this regard consists of less than tW6 pages, much of which is an
“apology” of sorts to the jury who sat for nearly three months. The trial court provides little for this
Honorable Court to cqnsider.

The trial coui't notgd that it ruled that the testimony 6f Dr. Bell and Mr. .l‘viorgan was not
reliable. The trial court indicated that even if this Honorable Court disagreed with him on that issue,
he still finds that the “1ﬁethod and mode” of presentation of evidence by the Appellants was
inadequate to meet their burden of proof. This is explained by the trial court only by bootstrapping
to its ruling on the so-called unreliable scientific evidence. The pﬁrported inappropriate cumulative
objectionable evidence, anecdotal evidence, improper. admission of evidence and improper exclusion -
of evidence all dovetail to the Rule 702 issues.

The evidence the jury considered with respect to both the Appellants and Appeliees has been
outlined for this Court. A review of it plainly demonstrates that the issues before the jury were not
particularly complex or technical — certainly not in the way epidemiological and long-term studies
often tend to be. This Court will be able té “separate the wheat from the chaff.” More importantly,
this Court will be able to conclude that the jury was able to “separate the wheat from the chaff’ and

did not resort to improper speculation as suggested by the trial judge’s “belief.”

VI. CONCLUSION AND PRAYER FOR RELIEF

Appellants respectfully request, based upon the record and the foregoing, that this Honorable

Court reverse and vacate the “Order Granting in Part and Denying in Part Defendant’s Motion For
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Judgment as a Matter of Law or For a New Trial” in all respects; order the jury verdict reinstated and

direct that this matter proceed to Phase II of trial in Wyoming County, West Virginia.
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