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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
- No. 33711

IN RE' FLOOD LITIGATION .

Upper Guyandotte River Watershed Subwatershed 2a
Raleigh County Civil Action Neo. 02-C-797

Honorable John A. Hutchison, Mass Litigation Panel

BRIEF OF APPELLANTS
L l':nt'rodu.clti('m '

The Appellants plamtlffs below by Stuaﬂ Calwell The Calwell Practice, PLLC;

WL Rmdolph McGraw II MCGI‘dW Law Ofﬁce and James F. Humphreys James F.

e ; Humphreys & Assoma’tes thelr attomeys (heremaftcr “The Calwell Group, McGrdw

G_roup, and Humphreys Group ) respectfully adopt the statement of facts, a351gnments of
error, and arguments advanced in thc Brief of Appellants filed by the Segal Law Firm-on
December 6, 2007, in In re Flood Lzz‘zgaaon docket no. 33710 (hereafteI the “Segal
Group’s Appeal Bricf’ 5), for vacating and reversing the trial court’s March 15, 2007
Order Granting in Part and Denying i.n Part Dcfendant"; Motioﬁ for Judgment as a Matter
of Law or a New Appeal (“the Order™).! The Calwell G.ro'up, McGraw Group, and
Humphreys Group would be hard-pressed to match the thoroughness, clarity, and

| 1‘easonihg in the Sega} Gi'bllp’s brief. The Calwell Grdup, McGraw G;roup, .and |
I‘Iumﬁhreys Gfdtip write separately fortwo 'reasons.. First, we seel% to cbrrec* a
misimpr.cssitm that may have been éreated by Western Pocahontas’s Supplemgntal

~ Motion f01 iudgmentras a Mattcr of Law or, in the Altundtlvc a Ncw TI‘lE}.l

' (“Supplemental Motion® *), filed on November 15, 2006, concernin g the significance of

' The Segaf Glloup s Appeal was docketed as No. 33710 and this 'A'ppé.él.Was docketed
as No. 33711. Both docket. entries are appea]s seekm g rever sal of the same trial court = -
order. :



certain “newly discovered evidence” submitted as the basis for that Suppl-emental
| Motion. This misimpression found its Way into the trial court’s March 15, 2007 Order |

Granting in Part and Denying 1m Part Defend'ant\’;s Motion for] udgment-as a Matter of

Law or a New Appeal as dicta, and may have played an importanr role in the trial court’s . -

reasonirlg'in excluding the testimony of the plaintiffs’ experts witnesses ten months after

the conclusion of the trial.
Second, we seek to emphaSize_ that in ruling that Western Pocahontas’s eorrducf
cannot be deemed unreasonable as a matter'of law, the trial court’s Order is clearly

_eIroneous in each of the following ways: (1) it conflates the theory of neg]igen'ce with '

- tho rule of reasonable use; (2) it exphcltly endorses a presumptmn of reasonableness from -

regulatory ¢ompliance, a presumptlon thal was expressly reJeeted Inre Hood ngatron
216 W. Va 534, 607 S.E. 2d 803 (2004); and (3) it expressly Imposes a burden on
landowner_s seeking to recover against neighborin g }.andowners-———-the burden of provirrg
that .“a‘lternati\'/o methods™ or “additioaa] proteotiohs” exist that wotlid have prevented the
harm, in this case flooding, to one set of landowners without in any Way Hnﬁting the
ability of the other set of Iandowﬁers io en gage irr their desire.d actiyity, n this case
timbering»——'--t.hat is clearly not suppoﬂ;ed by this_ Court’s previous holdings. '

lI Statement of Facts

The Calwell Group, McGraw Group, and Humphreys Group adopt the Statement

of Faels sect1on set forth in the Segai Group s Appea] Brlef
11, Assrgnments of Error
The Calwell Group, McGr'aw G_roup,_and Humphreys Group adopt the '

" Assignments of Error seeﬁon set forth in the Segal Group’s Appeal B_.rief.r"z.



IV. Points of Authonty and Dlscussmn of Law
Ihe Calwell G—roup, McGraw Group, and Humphreys Group adopt the Points and
Autlrorltles Relicd Upon and Dlscussnon of Law section set forth in the Segal Group 5
| Appeal Brref The Calwell (Jroup, McGraw G} oup, and Humphreys Group submit the
: 'followmg dddmonal dlsoussmn for the Court s conmderatlon
A, The Trlal Court’s chta Concernmg the Slgmﬁcance of a nghly

Technical Paper Submitted as “Newly Found Evidence”ls .
Contradicted by the Deposmon Testlmony of the Prlmary Author

Iudge Hutchlson notes, but purportedly does not consrder Western- Pocahontas 5

: -Supplemcntal Motlon For Judgment asa Mdtter of Law of, In the Altemalwe a New Trial -

: (“%upplemental Mouon”) whrch Was ﬁled on November 15, 2006. See Order at 5w6

- That Supplemental Mouon rehed on newiy dlscovel ed cv1dence in the form of an
October 2006 repor’t that was descrrbed in the Supplemental Motion as having been

| ‘_‘pr'epared_ under contract to the West Virginia Division of Forestry by Steven C.
'McCutcheon, Ph.D.,a rcino?vned, independent expert, along with a committee of others
with unique experti.se ” See Supplementa} Motion et 1. In footnote 1 of the supplemental

' motron Westem Pocahont% stated that “the prnncuy author of the report 18 Stoven L

MoCutcheon Ph.D., D.WRE, P. E.a IeSCdI‘ChGl at the Un1ve1 sity of Goorgra Wameﬂ

School of Forest Resources. MeCutcheon isa renowned expert in e_cologlcal
engmeerrnb, bydrology, hydrodyncnmos and relatcd subjcets.” Western Pocahontas did

nol drsclose n the Supplomontal Mouon tnat the same renowned 1ndependent expert

' Dr. Steven McCutoheon was deposcd in thrs very miatter on Febr uary 18,2000, less than .

a monﬂl before the begmnmg of mal, concernmg thrs very work that he was doing under.

W8]



contraet with the Wes.t Virginia Division of Forestry and its potential -relevanc_e to the -
issues about to be tried in Ppase I S’ee 2/18/06 Deposiﬁoﬁ of Steven C. McCutcheon.
The failure to disclose the fact th_af the primary author of tI;}e__;‘llGWIy diSeovered'.
s evidenee” was deposed in the weeks 1eading up to ftrial _maj have had some beariné on
Judge Hutchlson § decision. Judge Hutchison, while not con51dermg the Supp1emental
Motion 1tse1f eleeuly accepted some of the technical claims in the Supplemental Motmn
_ zmd m.ay have read and consldered Dr. McCutcheon’s report ltsclf which Judge _
Hutehlson descrlbes in dicta, as newly found ev1dence [that] directly lebuts the .
.s01ent1ﬁc ba51s of Plamtlffs experts and thelr use of c.ertam water ﬂow models n
.prepcu in g thelr expert oplmons " See Order at 5— 6 Judge Hutchlson S chdrdcterlzatton
r_of the 1ep01t and other teehmea] statements 1n h1s Order that may or may 11et have been
influenced by the Supplemental Motion—such as Judge Hutchison’s Lmsupported
std_tement (at p. 24 of his Order) tldat “I'There is no evi'dence that these predictive models ”
ean be adapted and used in a forensic application to determine if a hist(.)r'icl use of a given.
piece of real estate has cziu.sed i11app£opfiate inereases in peak ﬂow dui‘iﬁ_g storm
events’.’---——i]Eust'rate the dangers of ’[ryinéj7 to decipher technical pvofks without the
asslstzmce of experL testlmony o |
Dunno his deposmon which took place oniy a few weeks befone trlal D1
: MeCutcheon was asked point blank by counse] for Western Poeahontes whether models
usi.dg the “curve number system (Whal Judge Hutchu;on refers to as the ee.r.tcun watef .
- ﬂow mode]s” used by Plam’u f1s’ experts) were rehable for f01 ensic use s.ueh as in this |
hiti gauon The questlon and D1 McCutcheo n’s Hlltia] response follow: -

Q. All right. Well let me go beyond forecastmgj f'or a mmute L
In tlns partlculm 31tuat10n none of the experts are attemptmg to



forecast- what may happen in the future; they’re -attempting to
analyze what did happen on July 8 of 2001, _

Is the curve number system as it presently exists any more _
reliable in analyzing an event which has already occurred as
opposed to forecasting future events?,

"A. That -- you comphcated your queshon by mentlonmg ‘that
you have experts who are going to apply orlooking to apply this
method. In the hands of an expert, I would expect them to be able
to make reasonable interpretations whether they use the curve
number method or watershed calculation or other forms of -
hydrologic analysis. .

So I would not undercut the potentlal for good expert
calculations on both sides of this particular lawsuit by saying that
the curve number method is 31mp1y, you know, simply not

- -adequate and we ought to w1pe it off the. ta‘ole dl’ld not be talkmg
) about i anymore e .

McCutcheon Dep at 169 170 Dr McCutcheon then went into a lengthy elaboratlon on

the subjeot He ﬁﬂally concluded by statmg

So the best that I can leave you and your colieagues in the law w1th
here today is that this is an empirical method, we know it works on
some watersheds, but whether it will work on a specific watershed,
you will need to — you’ll need to try that out and see if it works and if
it doesn’t, then you’ll have to move on to another method, and because -
this is forest hydrology, a little bit further out on the edge of science,
you may well need to develop new techmques that we don’t presently
have in our toolbox right now.

Id. at 175.

Whatever conclusions Dr. McCutcheon and his group may have reached
months after the tl'ia]%alld bear in mind that Dr. McCutcheon’s report is not
g_,ospel bui only a report of the work of one Set of expetts who were crithumg the
work of a dlfferent set of cxpertsu ----- n the weeks loddmg up to the trial Dr
MoCutoheon h}mself dlreotly endorsed the curve numbe1 method as S one of the

tools avallable to “experls” w1shmg to make reasonable interpretations” im ﬂ‘lIS

: partlculai Iawsmt ? ludge Hutchlson is Slmply wr ong to clalm s,hat Dr



Mccutohéon’s report “direotly rebuts” the methods used by Plaintiffs’ e:%perté.
without having heard any actual oxpert testunony on the matter. Judges and
1awyors snnply aren’t qualified to interpret the meanmg of a highly techmca]
.rep_ort, We do know, however, _that Dr, McCutcheo_n_ s deposition testlmooy
directly rebuts Judge Hut_chison’s statefnont that “[T]here is.no evildence that t.heloe.
* predictive mooels can be adapte"d and used in a .for‘én'sic aijplication to determino
ifa hlstoﬁc use of a given plece of roa] estate has caused 1nappropu.ate 111cre.asos :
in peak ﬂow._durmg storm events.” Dr McCutcheon hlmselz{' actually tesuﬁed in’
this véry cas.e. thai; the m:odels can be usod in a forensm application, prov;ded that -
1tis done 111 the hands of an expeﬂ See McCutcheon Dep at 170

B. The Trial Court’s Rulmg that Western Pocahontas $ Conduct Was
Reasonable as a Matter of Law Is Clearly Erroneous

The trial c‘ouﬁ’s_reasoﬁing concerming its _holding ﬂlaf Weéteﬂa P_.oc'ahoma.s’s
timloeri_ng activitics were roasonabl_e as a matter of law begins (Order at 31), appropriately
enough, with a discussion of:Morris Associar’o;, Inc.? et al. v. Priddy, 181 W, Va. 588,
383 S.E;Zd 770 (1989). T ]ﬁe .trial court acknowledges (Order at 32) that this Court
_ embraced the application of t'h.e. “Rule of Reasonab]e Use” annou.nced iﬁ Pm’ddy to the

instant hiti gatlon The trial court also aoknowlodges (Oldex at 34) that ﬂllS Couﬂ held tha.t
.oomphance with regulations does not cr eatc a presumptlon that the 1andowner acted
reasonably or w:thoul negligence. See Inve Flood Litigation, 216 W Va 534, 607 S8.E. 2d' |
- 8063, syl. pt. 9 (2004). T.he discussmn then takes several twists and turns—mmcludmg a .
presentation of the trial court’s own calculotiohs' and l'e#aliaiyois _of .the"dato éfnd ooide'llc:e
~ introduced 1 in the ¢ case (Ordol ai 34 SS)Wbef'me ﬁnallyw‘curmn g lo tho mam path w1th

this sudden declaration (Ordcr at 35) “Plamuffs p1oduced no ewdence that the



Defendants failed to adhere to the best 'management practices, industry standaids, and/or-
state re gulation with regard to their operations in the Slab Fork Creek Subwatershed.”

. The trial court’s own calculations and analysis of the data are then'c_o'mbir.ledwith |

the perceived lack of evidence of regulatofy violations.to cfe_ate a p'r-ésunip’tion, which,
confusingly, is introduced as one that applies, “In an action seeking to establish _
neghgencc ” See Order at 35-36. Accordmg to the trlal court, this plesumptlon once

| "mvoked reqmres that the plamuffs corne forward Wlth ev1dcnce that * 1easonab1e and
additl.onal'precautlons . would have pr ovrded an 1ncreased and materlal protec‘don to
adjoining landowners or downstream lar_l__doWners n the event of a maj'or rain event under
‘d.lese'oircuﬁ'is'tmices.f’- See Order at 36,

The same logic—compliance with best man'agemer'lt_ practices and other state
regulations creating a presumption that can only be overcome by e’vidence of alternative
forestry techniques that could have been applied to reduce the harm—is also expressed

“this way:
Plaintiffs produced no evidence that the Defendants failed to
adhere to the best management practices, industry standards,
~ and/or state regulation with regard to their operations in the Slab
Fork Creek Subwatershed. . ... The Plaintiff {urther did not present
any evidence that there were reasonable alternatives to the methods
used by the defendants which would havo reduced or negated any
* further potential harm. . :

This Court must conclude based upon the avcuhble ev1dence
in-this case, that the lawful and regulated extraction of timber from
lands in the Slab Fork Creek Subwatelshed by Western Pocahontas:
was not umeasonable '

The Calwell Group, MeGraw Group cmd T—Iumphreys Group re%peotfully suhmlt that the

Followmg three errors’ of the trial court 5 reasonmg are cleal

1. The Trial Court Inexpllcqbly Confused the Rule of Reason‘lble
‘Us_e_wlth the Theory of Negligence



Thé triaf court only gave the jury instructions on the Rule of Reasonable Use; the
- oﬁly theory of hability put to the jury was that theo_ry.2 The question the trial céﬁrt 18
0st§nsibly- addressing is the qﬁestion’ of wh.e.t'her there was sufficient evidence to support
: thé Jury’s verdic_t that We'étern Pocahéﬁta_s’s conduct was “réé.Sonable” nbt whether it Was
ﬁegligent. -See.Order' at 31. Nonethelesé, the triél couﬁ :illéxpliéably and without
qualiﬁqation énilouncéd (Order at 35) that the plaintiffs ha_d failed to ﬁeet the bm."d.en for
..:.plaint.iffs"“iﬂ an_aéﬁon séékillg to establish negiigence._” [t is not c.h.aar what difference
this mist_ake may ﬁave_méde in tﬁe trial 'c_burt’s thinking, but .the mistake"should be
N c;).n‘e'(f:t’é_(.i nQ.w. becauselt ﬁjay ma.ttel: doWr_l the road.’ ]t.illllustrates thé_ conceptual
-.conf.us.i_o.n of _t.he" tfia;] cc.)u%t’s'decisioln'. o .' | o

N The R'ulellof Reasonable Use _ann(.)'uncerd in Priddy and apprc').vec.i for épi:alication'to_ '
this flood litigation in In re Flood Litigation, 2106 W.Va. 534, 550; 607 S.E.2d 8:.63, 879
(2004) 15 an mdependem cause of action, the proof of the elements of which is a |
sufficient basis for recovery in an action for damages, with or without ‘concutrent (or
subSequent) proof of the elements of a neg].J gence g’:aqse_ of action. This Court could not

‘have been more clear. In the conclusion of /n re Flood Litigation, the Court answered

“yes” to this question: “Whether adjacent and non-adjacent plaintiffs- have a cognizable
cause of action based on allegations of unreasonable use of land undef the balancing test

‘set forth in [Priddy].” 216 W.Va. at 550, 607 $.8.2d al 879. The Court also answered

> The demsmn as to what would be tried in Phase 1 was made by the trlal court as palt of
its managément plan. It does not reflect any abandonment by the p]alntlffs real or
g)ercelved of theories of negligence or nuisance. See the Ordel at 29, .

The trial court has hinted at 1equmn g the pianltlffs to prove “nuisance or neghgence 111 .
Phase 11, notwithstanding the fact that they have already obtained a hablhty creatmg '
Veldlct under the Rule of Reasonable Use :



“yes” to this question: “Whether the plaintiffs have a cognizable cause of acti_dn upon the
allegation that the defendants were negligent in the use of their land and therefore _

answerable und_e{\ the classic theory of negligence.” Id. Those are cléaﬂy two

disﬁn_guiShable theories, proof of all of the élements- of either of the two entitles th'é
plaintiffs to recovery.

2. Contrary to this Court’s Holding in In re Flood Litigation, The
Trial Court Clearly Ruled that Compliance with Regulatlons '
Creates a Presumptlon oi Reasonableness '

In syllabus point 9 of InreF, lood thzgatzon thlS Court speclﬁcally he}d that '
compl_lance w1th regulat1ons docs-not giveriseto a presumptron of reasonableness or d'u'e . '
care. Syllabus pomi 9 reads in qu

Comphance ofa landowncr in the extraction and removal of _
natural resources on his or her property with the appropriate state
and federal regulations may be evidence in any cause of action
against the Jandowner for negligence or unreasonable use of the
fandowner's land if the injury complained of was the sort the _
regulations were mtended to prevent. Such compliance, however,
does not give rise to a presumption that the landowner acted
reasonably or without negligence or liability to others in his or her
extraction and removal dctw:tlss

In plain contravention of that holding, the trial court set forth (Order at 35-36).the
followin g-.‘fraﬁa ework for anal ysi_s:

In an action seeking to cstablish negli gence,_ this Court believes
that, a) when a defense is raised by the Defendants tending to show
that its operations mel regulatory standards, best managemeni

~ practices.and industry siandards, b) the Defendants operations -
involved only a small part of their actual holdings'in the
subwatershed, and ¢) the Defendants had developed malmamed
and amended a forest management plan resulting in a net increase
in the amount of available timber on the real estate owned by the

- Defendants over a'10-year period, it then becomes incumbent upon
the Plaintiffs to show what reasonable and additional precautions,

- ifany, would have provided an increaséd and material protection

9




* to adjoining landowners or downstream landowners in the event of
. amajor rain event under these circumstances.

A “p.resumption”‘ is something that creates a special burden; it iﬁlp]_ies that a fact
) w1llbc élé'suméd unle_'ss.t_he other side can overcome it with .sﬁlne partiéulal"showing. .
.Th_i;s parégrapll anlmunces_ a prlesumptioﬁl and the special burderl fo-rlovcrcoming it in

' classil: forlrl: “when a deferlse is raised by thé Defendants tending to Shdw .. .1t then
.bécbhles iﬁcumbent upon the Plaintiffs to show.” There_ is no way to interpr_et the |

' Jeasonmg in ‘rhat paragraph as creatmg anyﬂnng other thcln a presumption and a spemal :

- .burden The presumptmn was formed by equal parts (a) comphance w1th regulatlons, (b)

the trml court s own calculatlons and mterp1 ctatlons (surely What constltutes only a .
.small part” clf a watershed 18 not for thc Court to determme) and (c) the trtal court’s
privileging of a handful of facts that may or Ilaay not be m]portant—and whlch were put
to the jury. along with many olller relevant :facls. | |

That framework, by finding that compliance with regulations gives rise to a

special burden, is in direct contravention of one of the holdings of In ve Flood Litigation..

'Th.e speclal burden that the trial court imposed on the plaintiffs und;:_r the trial court’s
analytical framework is the burden of proving that “alternative methods” or “addilio_mal
p'rot.e.ctions” exist thét would _helve prevented the harrﬁ (i.e., flooding) to the plai.nti_ff—
léu'ldov.vncrs. without in émy Way limitiﬁg the -.ability of the defendant—landbwné-rs té

: engdgc n economically advantageous actmty on thelr pr operty (z €. hml)ermg) Thls
specxal bulden effectively and completely obhtcratcs lhe rule of rcasonable use cmd the -

care ful balancmg test artlculated by th]s Court in In re Flood Lzrzgalzon See Inre F lood

' ..Imganon 216 W Vd 534 607 S E 2d 863 syl pt. i (2004) (settmg forth general rule of '

ieasonable use and factors to be balanced), id., syl pt. 2 (rcqulrmg that j Jury cons1der all

10



relevant circumstances in determining whether landowner’s use 'of_h_is' land i'wasl :
reasonable).
| 3. The Trial Court Imposed an Additional Burden of Proving a
Reasonable Altérnative Method of Timber Removal that Is Not
Supported by this Court’s holdmgs
The special evxdentlary burden mlposed by the trial court is Varlously descnbcd as
. that of showmg, “that there were reasonable altcrnatwes to the methods used by the
dcfendants whlch would have rcduced or negated any furthor potentlal harm” (Order at
35) and that “reasonable and add1t10na1 precautlons would have prov1ded an mcrcased 3
| and matellal protectlon to adjoining landownels or downstream landowners in- the. event ‘.
.'of a major rain event under these circums_,tanoes’_’ (Ordet at__36).. -I‘ he essentlal po.l_nt is - :
clear enough: The tri_al IC(')urt has imposed. a_burd.en on the plaintiffs of showmg that.there
must have been sofne oth.'ér.‘ manner or techﬁiqué of eutt_ing the trgee's.do'\'wn and removing
the logs that would haﬁe reduced the risk of ﬂooding.. The possibilities of oroving
umeat;onablcness by proving that tlmbermg at.a given loccmon (in light of such B
cncumetances as p1 oximity to popu]atod areas, stoepness of terram hkehhood of causmg
ﬂoodmg, etc. ) is unleasonable or by proving that timbering so much of the lcmd in 2 that
pm‘ricalqr area is unreasonable have been remove_d from the table. ".[_hls extra burden o_f __
} _.pro..vihg _aﬁ “aitefnative meth:oc_ " of timberin g.or “additiohal prccautioa.s-"’. mné contrary to -
( the hol'ding of Inre F tood Litigatio_rt.. In ayllapus point_ 1, this Cotu‘t held; o
General.ly, uoder the rule o'f team)'hable usc. the '1andown.er. i1."1.
_dealing with surface water, is entitled to take only such steps as are
reasonable, in light of all the circumstances.of relative advantage -
to the actor and disadvantage to the adjoining landowners, as well -
“as social utility. Ordinarily, the determination of such’

~reasonableness is regarded as mvo]vmg factucﬂ issues. to be -
determmed by the trier of fact P - S

11




. -Under th.e'.'ru]__e Qf reasq'n.abl.e use, ..the social utility 6f t.he. activity is_ t(_)._. be
'§01lsideréd as ﬁ'facth in weighing the reasonableness éf the landowner’s coﬁduct.
Hoﬁevéi, ﬂde- rule c]éarly doe's nét provide that if thé activity is socially usefu.l, thén fhe -
landownef is prlvﬂeged in domg it, or that the pldlntlff n order to prevaﬂ in that -
| mstaﬁce must show that the actmty can be doné ina 1ess harmful manner.

-The' frémew'ork adépted by the trial court for determining reasonable use cle_:arljf
violraﬁesl tﬁe i}élding téf In re I léqd i,‘itigation'.' It esséntiaily prévi&es_that ]ahdowners_
= .hé\.fc.e.a privi_lége to'conduct timbeﬁng opérations.wherév.er Whene'ver', énd' to .w'hatever
L extcnt they msh—-—no mdtter how much forosocab]e har.m theu tlmbermg activities may -
cause n aﬁy pamculal Ioc.atlon 50 10ng as.t};.le.y corﬁply with apphcdblc regulatlons and
use thc_: _Ieast hafmful_techmques for cut_tmg and removing trees. That 18 smlply ﬁ_ot the
hoiding éf In re Flood Litigation and it is ﬁot the rule of Morris Associates, Irgc. v..
Priddy. | |
This Cburt held that the rule of Sh‘iét liability for abnormally dangcrélls activitics.
“is not applicable to mining and timbering, and in doin'g s0, observed that, “I'We are
_ conﬁnmd that any increased risk of flooding which results from Defendant’s extractive
aétivities@an be gre_atly reduced by ﬂl(—: exercise of due care.” -See .[n. re Flég)d Litigation,
216 WVa 534, 545, 607 S.E.Zd 863, 874 (2004). That language does not mean thatl
latldoWners are p'r.ivilegéd to ignore .the_ suitabi]ity of a given location'(in leht of su.ch |
thmgs as local 1errcun topogmphy, and proxmnty to p()pul atlon clusters), the cumuldtwc
_. effect of extonslvc act1v1tles inagiven Iocatlon or water shcd or the foreseeablhty of
. ha_,rm in.l_iéht of th_ose factors in condugting mining and.timbering activi ties. Plaintlffs |

" experts, Dr. John Morgan and Dr. Bl_‘-uce Bell, botlli"'iest'i'ﬁed at length concerning the ways -
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in which location (proximity to downstream résidepts, size of the W'atershed, etc.) and the
extent of the land disturbances at a gfven locatiOn orin a given Watéréhed imp.aét the
likelihood of increased flooding, ﬁnd therefore the 'Fq;'esﬁ:eability of .'the h_arrﬁ and the
reasonableness-of the conduct. In négl.igen.ce'terms.,. (‘;ol';siderir.i_g the location of p'rop.o_se.d. '
timbering activitie.s'; and the ext{fznf of tiﬁlbgriﬁg activities I_in that 1ocati.(_).n 18 pzﬁ't of | |
ex.erci.sing_ due care. In rule of reasonable use terms, those same consideratidné factor -
in"tol the reésorlleltbléness_.of a laﬁdowﬁer’_s co._n.du'ct, The trial court clearly érréd in
im'posiﬁg_'llpon the blai’ntiffs the b.urden of .sho{vvi.ﬁg' that a less .harmful method or
téclﬁniq_ué fbr.’éo.nductiﬁg timbering existé... - :

~ CONCLUSION

For the fbreggin g reasons and the fé_asons set forth in_the’_ Segal G]l'olllllp"s'Appeall.
Brief, the Appellanté respectfull_y request that thi.s' Honorable Court revérse and vacate
the Ordér Graﬁt.ing in Part and Denying iﬁ Part Defendant’s Motion for ] udgmeﬁt asa
Matter of Law or a New Appeal, re~instaté the jury verdict, and direct that the matter
proceed to Phase II of fh_e trial..
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