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IN THE CIRCUIT COURT OF JEFFERSON COUNTY WEST VIRGI;QFA Ty
F_ARAWAY F_ARM,LLC A - 138 Zﬂub @
© eetifoner, .. f‘.,,i;aaiﬁ-“z;‘é%%%i” |
V. - o | * CIVIL ACTION NO. 05-C-332
o ' (Consolidated with 05-C-83)
Honorable Thomas W. Steptoe, Jr. ‘
JEFFERSON COUNTY o - :
BOARD OF ZONING API‘EALS g
A public body, THOMAS :
TRUMBLE, Member, JEFF
BRESEE, Member, and TIFFANY
HINE, Clmtr _
i Réspondents.-

| ORDER AFFIRMING BOARD OF ZONING APPEALS DECISIONS
* The Court considered this matier on September 18, 2006, upon Petitions for Appeal from
the September 22, 2004 decision of the Zoning Administrator assessing a Land Evaluation and

Sito Assessment (LESA) score of 46.2, and the September 15, 2005 decision of Board of Zoning

Appeals (BZA) denying Far Away Farm’s Conditional Use Permit (CUP). Richard G. Gay, Esq..
and the Law Ofﬁce of Richard G. Gay, L.C. 'represénts Far Away Fami, Petitioner in Civil
Action 05-0-332 Stephanie F. Grove, Esq., Office of the Prosecuting Attorney, rcprcsents
Respondents BZA, et al. Linda M. Gutsell, Esq. represents Edward E. Dunleavy and Edward R.
Moore, who were Petitionets in le Action 05-C-83. The Court reviewed the Petmons, all |
exhibits, and other supporting ma;erial subrﬁitted therewith. The Court reviewed the ﬁndiﬁgs of ' 1
fact ﬁnder the plainly wrong standard, and the appkication of law under thc erronecus pn'nciple of ‘
- law standard while presuming the BZA acted correctly Syl pt 1, Corliss v. Jefferson County

Bd. of Zoning Appeals, 214 W. Va. 535, 591 S E. 2d 93 (2003). The Court AFFIRMS both BZA

decisions for the reasons set forth below.
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Factual.and Pracedgral Bac{@roﬁhd

On June 23, 2004, Far Away Farms (FAF) applied for a Conditional Use Permit in order

‘to develop approximately 122.88 acres in a designated Rural District in Jefferson bdunty. The

'apphcatlon fisted the name of the apphcant as FAF and the property owner as Alice and Dwayne _

Masemer FAF proposed subdividing the land into 152 new home fots, one ten—acre lot with the
existing fa.tmhou'se and six acres to provide a trall. The size of each lot would be approximately

one-thu‘d to one-ﬁﬂh of an acre.

'I'he Zomng Admmlstrator conducted a L:md Evaluation and Sltc Assessment (LESA)

He assngned 12.2 points for the Tctal Land Evaluation of the site and 34 pomts for the Total Site

' Assessment, for a total LESA.score of 46.2 points, He scheduled a Compatibility Asscssment

Meeting for November 3, 2004, sent out notices to adjoining landowners based on the list

provided by FAF by domestic certificd mail, and placed two notices in the Spirit of Jefferson on

" October 14 and 21,2004, Michael and Christine Delia, who are listed as adjoining landowners

* did not receive their notice because the Zoning Administrator’s support staff did not send it

. international certified mail. The staff did not send notice to Edward E. Dunleavy, as Manager of

Trough Bend Owners Association (TBOA), because he was not included on the list of adjoining

landowners.
On October 29 2004 Petitioners Edward E Dunleavy and Edward R. Moore appealed
certain aspects of the LESA score and the lack of notice to Mr. Dunleavy and the Dehas to the

Board of Zoning Appeals (BZA). Because of this appeal the November 3, 2004 Compaublhty

Assessment Meeting was cancelled and the BZA scheduled the appeal to be heard on ! anuary 20,

2005,

The BZA heard the appeallon January 20, 2005 and entered its decision on February 17,

S
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2005. Tt reviewed the Zoning Administrator’s decision de novo. After granting FAF’s Motion to "

Intervene and denying Mr. Dunleavy and Mr, Moore’s preliminary motions, the BZA. e;ntertgined.

arguments on the merits of the appeal. The BZA extended the time limits for presentations and

witnesses. FAF and Mr. Dunleavy and Mr. Moore each made presentatioﬁs and questioned -

many witnesses under oath.

First the BZA found that notice to adjoining property owners was proper according to th_e. -

Jefferson County Znnixlg and Land Development Ordinance (Ordinance) becauée the Zoning

Staff provided adequate notice and the notice of the Compatibility Assessment Meéting cured

- any technical defects in the notice. Second, it denied Mr. Dunleavy and Mr. Moore’s Motion to

Substitute Citizens United to Save Faraway Farms, LLC (CUSFF) for themselves as Petitioner

because Mr, Dunleavy and Mr. Mo_ofé are the Appellants and they may call any witness,

including any members of CUSFF, and CUSFF was not able to present a definitive list of its

" members, Third, it denied most of the LESA score appeals but changed the “Distance to the

Growth Corridor” score from one to four and the “Compréhensive Capability: Highway score”
from two to four, which added five points, changing the final LESA score from 46.2 to 51 211t
denied the appeals of the “Adj acent DeveIOpment',” “Comprehensive Caﬁability:

Park/Historical,” “Central Water,” and “Central Sewer” scores.

The BZA used the Plat marked “Board Exhibit No. 1” to evaluate the measurements of

* adjacent development. It found that parcels 7.6 and 7.25 were part of the original Gano

S_ubdivisioﬁ, which was subdivided again to create Cavaland Subdivision. Therefore, the

boundary of those parcels was subject to intense development pressure. Thus, the BZA found

" ! All parties have represented that the total LESA score changed from 46 2 to 502 This is incorrect.” Although the

BZA stated in its decision on the appeal that the “Distance to the Growth Corridor™ score changed from two powts
to four points, the Zoning Administrator assessed it a score of one. Therefore, that score changed from one point to
four points, making the total LESA score 51.2, not 50.2 '
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that a score of iwo was accurate because 5 885 feet (57 5%) of the boundary is subject to mtense
pressure and 4,348 feet (42. 5%) of the boundary is lackmg development pressure. The BZA
changed the LESA score pertaining to the Distance to Growth Corridor frpm one to four points
bjr measuting the distance “as the crow ﬂiés.” Hﬁﬁever, the BZA concluded that oﬁe poiﬁt was
a correct 'asseésment for Compréhensive Capability: Park/Historical because FAF‘is not
demgnaied in the Comprehenswe Planasa h[stoncal site. In addmon it is not on the Nanonal _
HlStDl‘lCaI Register. Mr. Dunleavey and Mr. Moore filed a Petition for a Writ of Certmran on

| _Ma:ch 17, 2005. |

On November 30, 2004, FAF ﬁled a Motlon to Intervene, which eventually the BZA
granted at the January 20, 2005 hearmg on the LESA score appeal Durmg th1$ time the BZA
adopted rules of procedure on January 4, 2005. Mr. Dunleavy and Mr. Moore submitted their
documentary evxdence to the Board and copies to FAF accordmg to these new rules before they
went mto effect. FAF submltted documentary cwdence to the BZA along with notice to Mr. -
Dunleavy and Mr. Moore that the submissions were available for viewing at the BZA. FAF
submitted the eviderice beforc the new rules went into effect and bcfore the BZA granted its

. _Motlon to Intervene.

On March 21, 2005, because the BZA made its final decision on the LESA score appeal,
the Zoning Administrator published notice that the Compatibility Assessment Meeting would go
forward on April 13, 2.005-. FAF provided the Zoning Adﬁlizﬁstrator’s suppoﬁ staff with an
uﬁdated list of adjacent property owners, wﬁich included Trough Bend Owners Asséciation. In

~ addition, the staff mailed the Delias’ notice by international certified mail and they received it.
The seven-hour Compatibility Assessment ‘Meeting took place on April 13, 2005

A Compatibility Assessment Meeting includes only the Zoning Administrator, the -
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: dévelbper aﬁd its agents, and any intereéted public citizen or citizen group, but not lthe BZA. The
: de-veilopgr’_s. agent pfesented its proposal and some citizen gri)ups and many public; citizens
expressed their concerns and requésts. Of the 106 issues that the public.raised, .the devéloper -
agi'eed to modify its'p_lan or actions and resolved 39 of the issues. According to Ordinance §
7.6(d), the Zoning Adminishﬁtor §repared a report listing the 39 resolved issues and the 67

uni‘esolved.issuesr and scheduled a public hearing of the BZA on July 26, 2005.

The July 26, 2005 meeting was the first time the BZA decided a Conditional Use Permit

- {CUP) issue.? The Zoning Administrator argued to the BZA that its new Procedural Rules did
not pfovide. time guidelines for considcriﬁg a CUP, but that the BZA could use the guid.clines.in
Ordmance § 7.7(b) as long as s it established thern at the beginning. The BZA votéd in favor of
providing the following time limits for presentations: 30 minutes for FAF 30 minutes for
CUSFF, 15 mmutes for mdmdua]s 5 mmutes for groups, and 15 minutes for FAF’s rebuttal !‘
The BZA did not take any t&stlmony; therefore, no cross-examination took place. However, the |
BZA allowed FAF to submit unlimited memoranda and documents in support of its CUP |
'applicaﬁcn. 'FAF submitted a 30-page memorandmn addressing each of the 67 unresolved issues

and expa:t witness reports totalmg 320 pages.

FAF presented to the BZA that its development was compatible with the character of the
land, _nature of the land, and its relationship to the community as a whole because it consists of
single-family homes, there is a 50-foot buffer around the whole property, the development will

not create a significant amount of peak traffic impact, and it will include the old farm house and

a park. Members of the public spoke about their experience with the neighborhood roads, the

rural and agricultural nature of the surrounding properties, and the historical significance of the ‘ 2

-

2 in the past,'the Ordinance provided that the Planning Commission would decide on CUPs. However, the April §,
2005 amendment gave that decision-making power to the BZA
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...FAF prdpe-‘fty_ In particular, :;.ldjdini'ng property owners expressed conqcrﬁs that the roads were |
too narrow for a school bu::".. to travel on and increased traffic in general. They reiterated that t_hé
, evidence presentéd at the LESA score appeal &emoﬁstrated that FAF was a historically |
.' significant area. One of the biggést issues that thé_ adjoining pmpertf,' oﬁne_rs spoke to was
density and the agricultural nature of the area. | | | | | |
| The BZA concluded the meeting and set a special meeting on August 9, 2 005 to take
' action on FAF’s CUP'app'lica.ti(.m At that meeting, the BZA’S attomeﬁ advised ti:em to look at
. the overall compatlblhty and at the unresolved issues, In addmon, the attorney suggested that

the BZA could resolve some of the unresolved issues in order to make it compatible, but he

stated there was no guidance on th13 so it was in the BZA’s discretion. The BZA denied the CUP |

based on two pieces of evidence, an aerial photo labeled “Unresolved Issues-ﬂeiéhborhood' |
Compatibility” dated July 15, 2005, and an jtem date-stampcd July 7, 2005 labeled “Exhibit 1. |
Characteristics of the Neighborhood Within One Mile Radius of the Southeast Comer of
Faraway Farms.” This item included a list of the 176 lots in that area. showing an average

acreage size of 14.56.

The BZA found that the aerial photograph demonstrated that the density of the proposed

development is far in excess of anything around it, and that the actual lot size will be 1/5&1 to
1/3rd of an acre. It concluded that the development is ir_lcompatible with the surrounding

: neighborhood. Exhibit l'-reinforced the incompatibility by defnonstrating that the average lot
size of the surrounding Vneighborhood' is 14.56, and that 28 of its 176 lots are over 20 acres.
Furthermore, the BZA heard much testimony on the density problems with the FAF
development:- there wére approximately 10 unresolved density issues, and the number of homes

was not compatible with the roads that would serve the development. There were approximately

T1
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17 unresolved issues related to the adequate physmal condition of the mads The BZA found
that a development with much Iower den31ty could render these issues moot. In the end, the
BZA gould not resolve issues _regar_dmg dens1ty and the physical condition of the roads in oyder B
to provide the developer with a pcfm_it that resémbled what it proposcd; therefore, it denied thé '
CUP. | | | |

Standard of Review

“While on appeal there is a presurmnption that a Board of zoning appeals acted correctly, a _
reviewing court should reverse the administrative decision where the board has applied an.
erroneous principle of law, was plainly wrong in its factual findings, or has acted beyond its

jurisdiction.” Syl. pt. 1, Corliss v. Jefferson County Bd. of Zoning Appeals, 214 W. Va. 535,

- 8.E2d 93 (2003). The plainly wrong standard presumes an administrative tribunal’s actions are

valid as long as the factual ﬁndmgs are supported by substantial evidence, Maplewood Estates

* Homeowners Ass’n'v. Putnam County Planning Com’'n, 2006 WL 842878, 629 S.E.2d 778, 782

(W. Va. 2006). Substantial evidence is relevant evidence that a reasonable mind might accept as
adequs_.te to support a conclusion. Id. And a factual finding supported by substantial evidence is

.

conclusive. Id.
Law and Reasoning

I. Preliminary Procedural Matters
A, FAF’s Motions to Exceed Page Limits and Supplement Record

FAF requests the Court to allow it to submit' a 28-page memorandum in opposition to Mr.
Dunieavy and Mr. Moore’s Writ of Certiorari and supplement the record by adding the
following: a December 16, 2004 letter to Ms. Linda Gutsell, a list of properties on the National

Register Sites and Districts in Jefferson County, a January 19, 2003 letter to Senator Byrd from




Janugry 80, 2007, Jefferson County .

i
1

~ the National Park Service, and a West Virginia Departménf of Transportation Intent-To-Apply

form from Mr. Dunleavy. -
The Court ORDERS FAF’s Motion to Exceed Page Limits GRANTED because the
issues before the Court are complex and wmant addmonal discussion. The Courf ORDERS

FAF ’s Motion to Supplemcnt the Record GRANTED because the above documents may assist

- the Court and Mr. Dunleavy and Mr. Moore did not object.

B. Montﬁe‘ss

FAF argues® thaf because the BZA has already denied its CUP application; Mr. Dunleavy

and Mr Moore s appeal of the BZA’s dCCISIOIl on the LESA score is moot. M. Dunleavy and

Mr. Moore argue that their appeal is not moot because FAF i is also appea]mg the BZA’s denial of
its CUP and if this Court or the West Virginia Supreme Court of Appeals reversed .the BZA's
denial fhen a non-passing LESA score could be dispositive of -tﬁe Cup appﬁcatio@ |
The Court agrees with Mr. Dunleavy and Mr, Moore. The Jefferson County Zoning and
Development Review OIdmance (Ordinanc'e) § 6.2 alloweda LESA score of 55 or less to
advance a CUP application to the Compatlbﬂlty Assessment stage. Ordinance § 6.2 (Amended
August 8, 2002) However, the BZA could have eva!uated a score of more than 55 for
advancément._ If Dunleavy and Moore were to convince this Court that the BZA erroneously
found thé LESA score to be 55 or under, that ﬁndiﬁg could defeat a successful appeal by FAF of
the BZA’s denial of its CUP. Therefore, the Cqurt FINDS that Mr.l Dunieavy aﬁd Mr. Méore’_s

appeal of the BZA’s decision on the LESA score is not moot,

C. Interlocutory

? Whenever the Court states “FAF argues” or “Dunleavy and Moore argue,” the Courf also includes the BZA's
arguments because the BZA argued with FAF on the LESA score appeat and with Dunleavy and Moore on the CUP
appeal . .
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FAF :argues that 2 LESA séo're is not a ﬁnéi decisibn that a party can .appeal by a writ of

" certiorari because the final declsmn did not oceur untll the BZA denied its CUP. Mr. Dunleavy |

and Mr Moore argue that then' appeal is not mterlocutory becausc it is unclear whether they

' could have delayed filing thexr appeal until the BZA declded on the FAF’s CUP.

“Every decisioﬁ or order of the planning cqmmission,'board of subdivision and land |
development appéals, or board of zonipg appeals is subjé_ct_ to review by certiorari.” W. Va. -
dee § 8A-9-1 (2003), éﬁphmis #dded. This Court noted, “statutorily-provided certiorari i_s
only gvailable to review final -dcciéions of a planning commission,” which means, |
“‘interlbcutory’ decisions of a planning commission are not subject to review on certiorari.” BC
Partners Inc. .v Jfgﬂ’;'zrsbn Planning and Zoning C’oﬁ:missian 03-C-323 (W. Va. Cir. Ct. October

27, 2004); cltmg Lower Dannal{y Ass'nv. Char!eston Mun Planmng Com'n, 212 W.Va. 623

- 5758E2d (2002) In discerning that a declsmn by the Plannmg Commlssmn (Commission) to

reject a Commumty Impact Statement (CIS) was not a final decision, this Court explained that
“the Commission’s decision to reject a CI_S_ has no bearing whatéoever on the ability of the

developers to proceed through the plat approval process, or even to gain final plat approval.” BC‘ '
Partmers Ine,, 03-C-323 at p. 4. | | o

The West Virginia Supreme Court of Appeals decided Lower Donnally before the

Législatu_re repealed W. Va. Code § 8-24-38, Although the Legislahxre did not specifically

replace this section, it dealt with the issue for writ of certiorari for a planning commission as well
as a board of zo'ning appeals in W, Va. Code § 8A-9-1. Where 8A-9-1 refers to f;very decision of

a commission and board, 8-24-38 refers to a decision of a commission. Therefore, the Court

FINDS that the BZA's decision conceming the LESA appeal is not interlocutory because the

statutorily-provided certiorari specifically states it is available to every decision by the BZA.
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Even if Lower Donnally somehow applied to 8A-9-1, the BZ_A’S decision is not interlocutory

under BC Parmer;s' Inc. because a passing LESA-score has direct beéring on the ability of the

- developers to go forwé.rd.

D.  Motion to Continue and Notice and Service

Mr. Dunleavy and Mr. Moore argue that the BZA should have grantéd their Motionto -

Continue because Mr. Dunleavy and other adjacent landowners did not receive proper notice.

M. Dunleavey did not receive notice as the president of Trough Bend Homeowners Association,

Trough Bend-being the official tﬁ&ner of an adjacent stonﬁ water management_'paxcél. Mr. and

Mrs, Delia did not receive notice in England, and the other adjaceﬁt landovwmers did not receive

notice until 22 days after the Zoning Administrator decided the LESA. score. -They argue that

| sérvice_ was defective because FAF and the Zoﬁing Administrator did not serve their evidentiary

submissions on them or any other adjoining landowners. And because of this defective notice,
they did not.have enough time to secure counsel and file an effective appeal. Furthermore, they
point out that the BZA did not rule on their Motion to Strike for lack of prober service.

FAF argues that notice was proper because it gave a list of the names and addresses of all

adjacent landowners to the BZA as required by the Ordinance. In addition, it was not required to
provide the information for Trough Bend because it is only a storm water management parcel,

‘which will not be harmed by a new subdivision. Because the purpose behind notice is to allow

landowngrs to voice their opinion about potential harin to their land, FAF argues‘that it was
unnecessary to provide Ttough Bend’s information to the BZA. Moreover, Trough Bend |
Hbmeowners Assbciation does not appear on the tax niaps. Additionally, FAF maintains that
service was proper because FAF was not required to serve its evidentiary subniiséiohs according

to the BZA’s Procedural Rules. This, it contends, is because it did né_ot have intetvenor status at

e
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 the time it served and the new procedural rules were not in effect at the time it served, -

- Furthermore, the Zoning Adrriitﬁsbrator’s'decisions did not have discretion, therefore he did not

need to be at the appeal and hlS wntten submissmn was consxdered along w1th all the other
evndence mthout any deference |

1. Service

- The West Virginia Rules of Civil Procedure only apply to an admmxstmtlve proceeding

in Wh.lCh the administrative body’s ruIes of procedure prov:de for them to apply or reference

them. State v. West I&rgmm Judicial Review Board, 164 W. Va. 363, 365, 264 S.E.2d 168, 170

(1980); State ex rel. v, Smith, 198 W. Va, 507, 513, 482 S.E.2d 124, 130 (1997). The BZA’s
procedural rules that were in effect for the January 20, 2005 meeting allowed the BZA to

contmue, reschedule Or re-Gpen proceedmgs for any good cause deemed reasonable and

‘ appropnate » Ieﬁ'erson County BZA Rules of Procedure, § 6(c) Priorto January 4, 2005, no
" procedural rules for submissions existed. Procedural Rule § 4 provides the time frames and

format for service of documents to the BZA and others. Neithe; this section nor any other

provides rules forzservi.ce upon non-parties or Zoning Administrators. Although West Virginia |

' hes ot dealt with submissions to a BZA by a Zo‘ning_ Administrator in its case law, other states

in the Fourth Circuit have. Virginia courts have allowed a Zoning Administrator to submit
memos to the BZA in circumstances such as to detail staff opposition to an apphcanon, to
recommend against approval and to ask it to mstlgate action to revoke special use permits.
Amoce Oil Co v. Board of Zonmg Appeals for the Czty of Fauj’ar 30 Va. Cu' 159 WL 945947
(Va. Cir. Ct. 1993); Board af Zoning Appeals of Fanfax County v Cedar Knoll, Inc., etal , 217
Va. 740, 232 S.E.2d 767 _(19_77)‘. West Virginia recognizes that in Jefferson County, the

Planning Commission hires the Zoning Administrator and the Planning Commission or the 4




. Janruary 30, 2007, Jeffarsen County

]

Al
b

| review of his detcfminaﬁon, there is no evidence in the record that the BZA gave-any deference

| eﬂect, it was not under any obligation to foilow the rules for service in the procedural rules. But

" Even had the rules of procedure been in effect when subrmssmns were made, the rules do not

Adm.lmstrator s memo because he simply was actmg asa couniy employee when he submitted a

* Lastly, the Court FINDS that Mr. Dunleavy and Mr. Moore’s counsel’s statement, “if they

- application and collected fees, the “staff will notify the adjacent and confronting property owners

>

B _ Ordmance deﬁues l‘us or her job dutles Jeﬁ%rson Utdztzes Inc. v. Jeﬁerson County Bd of

Zoning Appeals 218 W Va 436 624 S.E. 2d 873, 880 (2005).

' Because FAF subm:tted its evidence to the BZA before the procedurél rules went into -

FAT still prowded to Dunleavy and Moore notice it had submitted its evidence to thc BZA

obhgate or direct non-parties as to service. Therefore, because the Civil Rules of Procedure '

would not automatlcally apply to BZA proceedmgs the BZA did not erroncously find that

-

- service was proper as to FAF.

Furthermore the BZA did not erroneously find that service was proper as to the Zoning
memo outlining the process that led him to his LESA score. Consistent with the BZA’s de novo

to his memo. Thus, the Court FINDS that the BZA did not erroneousiy find service was proper.

weren't served they should be stricken for not give'n our continuance,” is not a Motion to Stnke
that the BZA needed to rule upon. Transcnpt, January 20, 2005 p. 57.

2. Notice

When a deve!oper files an appli(_:ation- for a CUP, it must “submit a list of all property
owners, and théir_ addresses, adjacent to and conftonting the property which is to be developed.”

Ordinance § 7.4(¢) (as adopied on July 7, 1988). Once the BZA staff has reviewed the

of the date, time and place of the Compatibility Assessment Meeting by registered mail . , .»

12




Januasy 30, 2007 wJeffersan County
[ k

-

Ordinance § 7..5(b) (as améﬁded on May 4, 1989)._' Howéver,' a Cufnpéﬁbflify Assessn{ent 7
 Meeting cannot take blaée ﬁnless the Zéni;ag Admini_sirator has detérmined that the application -
has al fassing, LESA score ﬂﬁouéh the ljeveiopmént Re{riew System (DRS). The purpose 6f the
DRS “is to assess a particular sites (sic) deveibpment potcntiai 2 Ordinance § 6.1 (as adopted _ r
on July 7, 1988), _If is a numerical rating system that ﬁrdduces a LESA score. Id. An application |
will advance to a Compatibility Assessment Meeting if the Zoning Administrator has assessed it

a LESA score of 55 or less.* Ordinance § 6.2 (as amended on August 8, 2002).

In addition, the ;‘Zoning Administrator shaIl. determine if the sketch plan and suﬁﬁort data
are adequate Onbé tﬁe Zoning Administrator plaé.es the advertisement in the pager, any |
| interested party has thirty days to appeal the inadequacies of the sketch plan and/or support data
to the Zoning Board of Appeals.” Ordinapcé § 7.4(g) (as amended May 18, 1996). The | 5
Ordinance does not provide a similar seqﬁon dirccting the Zoning Administrator as to the LESA | |
score. However, Section 8.1(a) and (b) provide that an aggrieved person may appeal any
 administrative docision based or claimed to be based upon the Ordinance within 30 days of the
decision appealed. O_rdiriéhce § 8.1 (a) and (b) (as adopted July 7, 1988). o |

The Court recognizes that it may be difficult for one to discern when the limitation period

starts and ends fora LESA score appeal. However, it was not erroneous for the BZA to find that
the BZA staf_"f’slnotice was adequate and ﬁoﬁce of the Compatib_ility Assessment -Meetin'g :
according to Section 7.6 would cure any technical defect in notice. Because v}hen the staff
pfovided.nétice of the Co.mpatibilit'y Assessment Meeting that actually took place on April 13,

2005, TBHA was on the list of adjacent property owners, and both TBHA and the Delias

* The Ordinance in effect at the time that the Zoning Administrator calculated the LESA score did not expliciﬁy
state that he was to determine the LESA score, only that the staff would evaluate it. The April 8, 2005 amendment
specifically added this duty to reflect reality.

13
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‘received that notice. Moreover, the purpose of the notice according to Section 7.5(b) is to alert

_adjacent and confronting property owners of the “date, time, and place of the Coxﬁpatibility

Assessment Meeting,”‘ not thot the Zoning Administrator decided a LESA Sco:e. | Ordi'nax.lce.§ |
7.5(b). 'Therefore the Couﬁ FINDS it Was not crrooeoos for the BZA to find that notioe was
adequate Thus, the Court FINDS that it was not erronecus for the BZA to deny Mr. Dunleavy
and Mr. Moore’s Motion to Contmue | , . .

E.  Motion to Suhstitute CUSFF As Party Appellant
Mr., Dunleavy and Mr. Moore argue that the BZA erroneously denied their Motion to

Substitute because it focused on the féwt that Dunleavjr and Moore were the onljr parﬁes that

| were also members of CUSFF and that if it allowed the motion it would be tamamount to

allowmg a late appeal Dunieavy and Moore argue, however, thaI a hmJtatlons argument is not

_avaﬂable to FAF because it is not a jurisdictional isstue; rather it is a mere substitution. They

maintain that the BZA has discretion to substitute as long as there is no prejudice and that there

is not préjudice here because a group can have standing if one member has standing. Also, they

~ argue the BZA cannot substitute FAF and not CUSEF. -

FAF argues that this is not a mere replacement becanse CUSFF could contain countless
members. FAF contends that CUSFF will not suffer any harm because M. Dunleavy and Mr.

Moore can call unlimited witnesses from the CUSFF membership. Moreover, they argue that the

BZA did not erroneously deny Dunleavy and Moore’s motion because the O:din;nce does not -

allow the BZA to substitute parties in an appeal process; it only alIoWS verified appeals filed
within 30 days of an admmxstratxve decision. CUSFF was not formed within 30 days of the
Zoning Administrator’s LESA score declslon

Dunlcavy and Moore cite to some secondary sources and a Nebraska casé for the
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. proposition that a tnbunal has dxscretxon to substltute parties, that it cannot arbltranly refuse to -
substlmte it if there is no prejudice, and that lumtations argmnents are not eﬂ'ect:vc against
.. substlmhon 59 Am Jur.2d Parties § 328; Change in Party After Statute of Lumtatmns Has Run,
8 A.LR.2d 6, at §35' New Light Co., Im: v, Wells Fargo Alarm Services, 252 Neb 958 567
‘N.W.2d 777 (1997) After a review of above authorities, the Court finds that theu* conclusions
are based on mdwzdual states’ rules of cml proccclure or, in the Nebraska case, a specific state

‘statute. - o o ;

Howe\fer, as stated above, Wést Virginis@ case law only éllows the application of the West
Viré,ini_a Rules of Civil Procedure to an administrative pfoceéding when the administrative
body’s rules of procedure provide forit. West Virginia Judicial Review Bd., 164 W Va. at 365.
The BZA Rules of Procedﬁre do not provide that the Rules of Civil Procedure apply to ité |
proceedings. Additionally, the BZA’s Rules of Procedure do not meation a procedure for
substitution much less any standard for not érbitraﬁly refusing it mthout a showing of prejudice.
Actually, there is a good argument that the BZA has complete discretion over substitution
because neither the Ordinance nor the BZA’s Rules of Procedure mention it.

The Court finds Dunleavy and Moore's cifations unavailiﬁg because they only address
situations in \&hich a state’s Rules of Civil .Proce\dure or a specific statute aﬁplies to an
administrative body. Here,'the BZA Rules of Procedure do not aflow for the applicatidn of the
Rules of Civil Procedure and the BZA Rules themselves do not explicitly provide for
substitution. The BZA did not act e.rroneously by' dénying Dunleavy and Moore’s Motion to
Subgtitute_ because it is in the BZA’s discreti.on.to grant or refuse substitution and the BZA Rules
do not provide for .any standard regarding when or if substitution is appropriate. The Ordinance

clearly requires that appéllants must verify an appeal of an administrative decision before 30
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day$ expires; CUSFF was not fonﬁéd before that fime. haéofar as Dun_leairf and Moore |
challenge FAF’s “subtitution,” the record shows that the BZA did not substitute FAT for the
omefs of the preperty# it found them as a successor-in-interest because FAF pﬁrchased _thé
property from thé Masemers. Also, FAF appears as the applicant on the CuUPp application. Thus,
the Court FINDS the BZA did not erroneously deny their Motion to Substitute. |

F. Due Process an and Mr. Doug Rockwell

-

In their Petition for Wnt of Certmran Dunleavy and Moore argue that Mr Rockweil,a

BZA member, should have disclosed that he was a lawyer in the firm of Crawford and Keller,

PLLC because that ﬁrm assiéted in cfeaﬁng FAF, LLC. They contend that because he did not
discléée this fact, they suffered a denial of due process because they did not have chance to méve_:

- for his recusal, FAF argues that due process only would be triggered ifa propertj;"interést exists |
and that Dunleavy and Moore they do not have a property interest in FAF’s LESA score or CUP 4,
apphcahon.

- After examining the record, the Court did not find any facts that support the conclasion
that Mr. Rockwell was an interested party, The law pfovides no duty to disclose unless an
individual is an interested party Therefore, the Court FINDS that Mr. Rockwell wasnotan |
interested party; thus,' the BZA did not deny Mz. Dunleavy and Mr. Moore due process by failing

' to disclose his employment in the firm that 5ssisted inFAF’s creation.
G.  DueProcess and the July 26,2005 BZA Meeting
FAF argues fhat the BZA did not provide it with due précess because the July 26, 2005
hearing did not include testimony, it did not have an opportunity to conduct cross-examination,
and it did not have sufficient time to presclit its expért witnesses.

Even if a vested property right of FAF existed in the CUP such that Due Process rights |
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- existed, Wthh is cc)ntested Dunleavy and Moore argue the BZA dxd gwe FAF due process
o because it adhered to procedural time frames and because it allowed FAF to subrrut unhrmtcd
wrltten evidence, which FAF did. Morenver, thf:}r argue, Due Process was not dcmed bccause at
the April 13, 2005..Compatii)ility Assessment Mcctiﬁg, the .BZA-'took testimony of FAF ’s.
witnesses, and FAF had an opportunity to créss éxamine the éppbnents and their witnesses,
 Jefferson County Rules of Procedure (Rules) provide every party of record “the rights of |
- due process, presentation of _evidenbe, objécti_on, motion, argument and all other rights essential -
to a fair hearing.” Ieﬁerson.County R. Pro. 6(j) (as amended fune i, 2005) “Any clatm of
| entltlement to a consututxonally protected interest is detemuned by state law.” Bd of Regenrs v,
'Ra:h 408 US. 564, 577 (1972) The West Virginia Supreme Court of Appeals has recogaized
thai due_ process extends to administrative tribunals, State ex rel, Hoover at Syl.pt. 1. |
Administrative agencies must follow their own rules 50 as not to violate tﬁe due process clause.
Ta.;'ker v. Mohn, 165 W. Va..SS, 56,267 S.E.2d 183, 189 (1980). Therefore, due pmcess app]ies
o BZA meéﬁngs because Rule 6(j) provides for it. | | |
| “When dﬁe process appl'ie_s, it must be determined what process is due and consideration
of what probedurcs due pfocess may require under. a gi§en set of circumstances must begin with
a determination of the precise na.tﬁ:e of the government function involved as well as the pﬁﬁt&
interest that has been impaired by government action.” State ex rt_al. Hoover at Syl. pt. 2. The
United States Supreme Court has outline&'tﬁe factors that must be considered when determining
the procedural protections that due process éfFOrds. Mathews v. Ela’n‘dge, 424 U.S. 319 (1976).
The factors are: ( 1).the private interest that will be_affected by the official action, (2) the risk of
an erroneous deprivation of such interest through the procedures used, (3) the probable value, if

*

any, of additional or substitute procedural safeguards, and (4) the government’s int_erest,
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mcludmg the funcnonal ﬁscal and administrative burdens that the additional or substitute
_ procedural requlre:ment would entail. Jd. at 335 |
Thg.Rules provide that “lelach party of rccord shall ﬁave th1rty (30) minu{es for
'presentation and where appropriate each party haé 15 minutes for rebutt'a' ? .Teiferson County R.
' Pro. 6(f) (as amended on June 1, 2005). However, the Chair may grant extensions of thesc tnne
limits, Jd. In addition, “[a]ny relevant evidence shall be admitted if i 1t is the type whxch |
possessgs pmbatwe value commonly accepteq by reasonably px_'udent persons in the conduct of B
: théir affairs. The Board shall retain discrétion to admit or exclude any evidence.” Id. at 6(g)(2).
 TheBZA may lirait the number, nature, and length of testimony if it finds the “testimony will be
'repequus cunmlatwe or urclcvant » Id. at 6(j). Although cross—examnatxon is permitted, the
BZA has discretion to imit it, /d. v
In cases like the oﬁe bef@re the Court, the BiA mncimts the DRS in order to determine
if it can issue a CUP to .de‘velopcrs who wish to create subdivisions of higher densities than the
Rural District allows. FAF’s due process interest in the CUP process is ﬂ;at the BZA follows its
procedurél rules in issuing or denying a CUP. At the July 26, 2005 meeting, the BZA provided
FAF with.30 minutes to present and 15 miﬁutes for rebﬁttal-. This allotment did not include, and
was increased by, questions that BZA members asked FAF and when FAF answered thereto.
The BZA did not denf FAF the opportunity to present testimony through wimessés, FAF chose-
not to present witnesses, complaining the BZA time frame were insufficient within which to

present its Wimesses. Additionally, after review of the transcript, the Court found that no

individual gave testimony; therefore, the issue of cross-examination is moot.

e

The procedural protections that the BZA provided to FAF comport with due process.

e

Here, FAF’s private interest is a CUP so it can have a higher density subdivision than the Rural
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District automatically allows. However, the risk of deprivation of this interest is low because the

DRS provides numerous hearings, some of which include testimony and cross-exatmination, and |
the opportunity to submit an unlimited amount of written evidence. The probable value of

expanding the BZA’s time frame and guaranteeing testimony and cross-examination would be .

thata party would'pl;esent the fullest case pbssible. But, this probably would create a multi-day

or weeklong hean'ng and bog down the DRS process, and it would cost more. Therefore, the

| Court FINDS that the BZA provided FAF with due process.

Il LESA Score A}meals
W]nle on appeal there is a presumption that a board of 2 zoning appcals acted corrcctly,

-

| reviemng court should reverse the administrative declsmn where the board has applied an

erroneous pnnclplc of law, was plamly wrong in its factual findmgs or has acted beyond its
junsdlctmn.” Syl. pt. 1, Corhss v. Jefferson Coun{v Bd of ZamngAppeaIs, 214'W. Va. 535, 591
8.E.2d 93 (2003). “While the interpretation of a statute by the agency charged w:th its
adrﬁinisu'aﬁon should ordinaﬁ[y be afforded deference, when that inté:prétaﬁon is unduly
restrictive and in conflict w1th the legislative intent, the agency’s interpretation is inapplicable.”

Syl pt. 4, Corltss 214 W Va.

A.  Calculation of Adjacent Development Pressure

Dunleavy and Moore argue that the BZA erroneously interpreted the Ordinance when it

classified parcel 7.25 and 7.6 as past of the “intense development boundary.” They argue that

Ordinance § 6.4(b) required the BZA to first categorize each parcel as “agricultural” or “not

indicatihg intense development pressure” and that no parcel can be included in both categories.

* The Court notes that only If Mr. Dunteavy and Mr. Moore were successful in convincing the Court that the BZA
erroneously found the three LESA scores appealed, would the LESA score be significantly above 55. If one starts
with the BZA score of 51.2, it would go up only two points for adjacent development pressure to 53 2, two points
for distance to growth corridor to 55.2, and only one point for Park/Historical, culminating in a score of 56.2
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‘They argue that a tax map is inadequate to determine whether land is agricultural or not, and that _

the BZA incdrfectly used the tax map to e'valuate‘)mis p'art of the LESA s'core rather than using

'the unrebutted ev1dence that both parcels were in agricultural use. Lastly, they argue that it was
_ plamly wrong for the BZA to find that parcel 7.6 and 7.25 were part of the Gano subdmsnon and

_iater the Caval_and subdmsnon.

FAF argues the BZA did not erroneously interpret the Ordinance beca_use itis reasonable
for it to conclude that “intense development pressures” has started when any division of five lots
happens, and size does not matter. Furthermore, they argue that the BZA had substantial

evidence to find that parcels 7.6 and 7.25 were part of the “intense development boundafy”

.becau_se the piats in evidence show they were part of five-plus parcel subdivisions.

Ordinance § 6.4'(b) ptovides for the Calculation of “adj_acent development pressure.”

This criterion assesses a combibation of the percentage of land in
actual agricultural use (including timber or pasture land) and
percentage of adjacent land that does not indicate that there is .
development pressure. Intense development pressure includes
more than a 5 lot (sic) subdivision and commercial or industrial
uses. An average of the two will yield a percentage of land
adjacent to the property that is either farmed or not intensely

"-__develc)ped.

Ordinance § 6.4(b) (as adopted in July 7, 1988).

The intent is that a Rural District “is to provide a location for low density single family
residential development in conjunction with providing continued farming activities.” Ordinance
§ 5.7 (as amended on May 18, 1996). The purpose of the Rural District designation is to

“preserve the roral character of the County and the agricultural community.” 7d. Even so, this

section allows for higher density de\}clopment ifan applicant uses the DRS. Id.

The record shows that parcels 7.6 and 7.25 were originally paﬁ of the Gano land.® In

® The Couwrt looked to a plat of the Gano property dated 1977 and date stamped December 2, 2004, and attachment 5
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| 197? Mr. W.E. Gano, Jr. subdivided a p&cel of his land infb t'.raéts. A throggh Ewitha fescr\_z_e
trat';t.- In 1986, he ﬁuthér divided tract A into a residue paréel of 13.25 acres and a 10.00~a(;,re
e;ccmption parcel; whi;:h are parcels 7.6 and 7.25 re_élﬁectivély. Even though the BZA may havg
| incorfectly labeleci tract A as part of the Cavaland subdivision, theré 1s substantiéi evidence for
the BZA to find that parcels 7.6 and 7.25 were part of a 5-lof-p1us subdivision becauéé Gano_
divide& tl;e'oziginal parcel into 6 lots in 1977. Therefore, ﬂ1§ Court FINDS fhat the BZA wﬁs
not clearlj wrong in finding that parcels 7.6 and 7.2 5 were part of the Gano 5-Iot~pli1s
' subdivision. | | | |
The Court agrees with Mr. Dunleavy and Mr, Moore’s inferpretaﬁon of Section 6.4(b) |
' rcqumng a classification of a'gJicuitllre or low intensity déirélopment .pres_surc' versus high a
inten#itf development pressure. However, the record shows that the BZA interpreted that
éectiozi similarly to Dunleavy and Moore by taking tlesﬁmony‘regarding agricultural use of land,
but .eventuallji finding that land as high intensity use. That is, the BZA focused on classifyiﬁg the .
parcels as high intensity, which is a 5-lot subdivision or more, rather than accepting thatthe
.part.:cls were agriculfdral. But it did not disregard the possibility that the parcels were
agricultural because Mr. Gregory L. Mason, who owns parcel 7.6, testified as to Pis'md Mr.
'Denﬁisllacksén’s, who owns parcel 7.25, possible agriculture use, and the BZA noted this in its
discussion on this factor. Mr. Rockwell nc;ted “that.there was testimony that Lot 10 was |
presently used by the owner to board her (sic) raﬁc hcrsés along with otﬁe; livestock.” (Jénuary
20, 2005, Transcript, p. 270). However, the .BZA app'a;ently f‘ound there was not sufficient
evidence to conclude that the land was agricultu:é.l, dispite the testimony that inbsome cases it
was being used for agriculture. Id.. Therefore, the Court FINDS that the BZA’s interpretation of

the Ordinance was not unduly restrictive or in conflict with the legislative intent; thus, it did not

and 6 from Mr, Dunleavy and Mr. Maore’s appeal packet to the BZA.
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erroneously rapply the Ordinance:

"B, Caleulation of Distance to Growth Corridor

Mr, Dunleavy and Mr, Moore argue that the BZA’s interpretation of the distance to a
growth corridor being “as the crow flies,” is at odds with qthér manners of measuring

“proxinﬁ_ty” criteria. They argue that the use of the identical term by the legislative body would

' indicate' that the manner of measurement is meant to be the same in each instance, and, thus, that

the measurement should have been taken from the nearest exit from the ijarcel and along the

- traveled road endmg at the Remdentlal Growth Comdor

FAF argues the BZA was correct in using the measurement “as thc crow flies” for the
distance to growth corridor becanse a 500-home subdivision could abut the development, but i
lmght take one amile to drive there. That would not accurately measure how close the' |
developmant is to the growth com_dor. FAF argues that using driving distance for assessing
pro:dmity to schoois is logical because the concern is how far school buses must drive from the
development to school, but that the same rationale does not apply for the growth corndor

Under the tltle of Distance to Growth Comdor, “[t]he dlstance to the growth comdor
relates to the_ distance of the subject parcel to the boundaries of the Residential-Growth Dlstnct :
adoPted.v-vithin this ordinance.” Ordinance § 6.4(c). Under the title of Pmkim_ity to Schools,
“[t]he purpose of assessing the proximity of schools to new development is to avoid excessive
busing of students.” Ordinance § 6.4(@)_.. Fof exa’r_nple, the Ordinance asseésgs zero points if the
development is loéated less than two miles from schools. |

Neither section of the ordinance indicates a method of measuring dlstance or prox:mlty
The BZA has used driving dxstance for issues with bussing and “as the crow ﬁxes” with issues of

distance to a remdentlal-growth district. This i interpretation is not unduly restrictive or in conflict
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with the imltent of fhg Ordinaﬁce because the concern is With how far busses must {ravel vefs_us -
hpw near the dévelopménf is to an area that 1s ;le,nser and expanding. Section 6.4(c) éddrésses
“where thé area, is, not how one woluld travel ther¢. Therefore, the Court FINDS it was ot
erroneous'fof tﬁe BZA to measure the distati_ce “as the crow flies” even tﬁough it uses driving
distance for measuring proxinﬁty to schools. |

~ C. . Comprehensive Compaﬁhilit_}z: Parl/Historical

Dunleavy and Mdore argue that the prdperty is historically significant and so it s_houId Be
 entitled to a higher LESA score. They argue that points were dnﬁttcd for histdricity first };ecause
FAF ’s experts did not consult wﬁh ﬁny official that determines hi.étoricity in creating their
reports ﬁnd secbndly’, because the BZA erroneously assumed that listing on the C?rﬁprehens_ive
Plan or a historic _mgistry was a prerequisite for such points being awarded.‘ They point oxﬁ: that
fhe BZA canmot require a ste o be designated in the Comprehensive Plan as a historic ste |
' because the Ordinance doés .not provide for that. Also, oﬁm must consent before a property
 can be listed on the National Registry and it is not on that registry, but the site is listed on the | .
American Battlefield Protection Program R'egi.stry. as a Class C battlefield. ‘ |

FAF responds by noting that if the BZA did not have a listing criterion of whether or not

the property is a designatgd historical area, all of Jefferson County c‘ould be considered
historically significant because it wés'a con‘testcd. region during the Civil Waf. They argue that
the BZA was correct in assessing its score because the land is not listed on the nﬁtional or state .
.Jregister of historic plag‘;es. | | |

When the BZA evaluates the éompatibility of the dévelopmcnt to the Comprehensive
Plan, it “shall determine whether the site development is supportive or.has a negative impact on :

the following elements of the Comprehensive Plan: Highway Problems Areas (4 points),
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Conipatibility of site development With designéted parks historical and recieational areas (2
pomts) and land use p011c1es and recommendations (2 points).” Ordmance §6. 4(d) (as adopted

on July 7 1988) The points are assxgncd as folIows
"“POINTS

Site development has a negative
Impact on element =~ ' 2+
Site development is no supported ' '
or against element of the Plan o : I+
- Site development has a supportive :
Effect on element ' ' K
Id.

' Th_c Ordinance does not define “desighated historical areas,” However, according to state
~ statute, a hié_tor’ic site is defined as one thathad a “significant event, a ptchis_toric or historic
occupation or activity, or a building or structure whether sfanding, ruined or vanished, where the
Tocation itself possesses historical, cultural or archaeological value regardless of the value of any
emstmg structure cmd deszgnafed as historic on a national, state or local register.” W. Va. Code
§ 8A-1 2(n) (emphas:s added). The Ordinance defines a lnstonc site as “[a]ny lot, parcel, historic
| structure, or designated area which has been listed on the West Virginia or the National Register
of Hxstonc Places ? Ordinance § 2.2 (as adopted on July 7, 1988).
After reviewing the list of battlefields on The American Battleﬁeld Protection Program’s
website, the Court found Boteler’s Ford (also known as Pack Horse Ford) listed asa Class C
battlefield in the Battle of Shepherdstown with no mention of Far Awa& Farm. Neither the
website nor the recbrd offers definitive evidence that Far Away Farm is official l; considered part
of the Battle of Shepherdstown Even though the Ordinance does not expressly state that the

BZA must look to the Comprehensive Plan to determme if a site is a designated historical area, it

is not erroneous for the BZA to conclude that it may look to the Comprehensive Plan as part of

~
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| .the Comprehenswe Campatlblhty factor. Because the 2004 version of the Comprehensive Plan -
mcluded a list of places hsted on the Natlonal Historical Reglster 1t was reasonable for the BZA
to look to the I:st as provzdmg the designated historical areas under the Ordmance |

The West Vlrgima Code does provide a broader definition of “historic sﬁe” than the

Ordmaucc because it allows demgnahon as such on even a local reglstxy However, the BZA was
determunng what a “desxgnated historic area” was, as used in Ordmanoe 6. 4(d), and not the
.deﬁmtlon of “h.lStOI‘lG site” in general, It conc[uded that a “des1gnated historic area” was one that

. was demgnated in the Comprehensive Planasa “hlstonc site”, quch is based onsbemg listed on
the West Vlrglma or National Hlstoncal Regxster according to Sectlon 2.2, Therefore, the Court
FINDS that it was not unduly restrictive or agamst the intent of the Ordmance for the BZA to
conclude the site was not a designated historic area. Furthermore the Court FINDS it was not
erroncous for the BZA to uphold the Zoning Admmlsn'ator 8 assessment of one point for this
category because Far Away Farms is not listed on the state or national registries, although it may |
have some historical significance becauseof the Battle of Shepherdstown. Thus, it is neither |
supportive of nor against this criterion. N

The preceding BZA applications of law and findings of fact were reasona?le and

supported by substantial evidence. Its interpretations and ﬁndings may ﬁdt be the best ohes, but
the Cﬁurt’s ﬁmctién is not to substitute its opinion unless the BZA was clearly erroneous in its
application of the law or clearly wrong in its findings of facts. Consequc.ntly, since the Court did
not ﬁnd any of the BZA’s appli_cations of law or findings of fact to be érrorieoué or clearly
wrong, the Court ORDERS the BZA’s January 20, 2005 Decision UPHELD, and the appeal of

Mr. Dunleavy and Mr Moore is ORDERED dismissed.

L. Conditional Use Permit (CUP[
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“While on ap.peall th'eré isa presumption that a boé;d of zoning éj:ipe_ais éétéd correctly, a
' rcvieﬁing court shﬁuid.rcve’rse the a;dministrative' decis'io.n where the ﬁomd has applied an
eIroneous principle of law, was plairﬁy Wrong in its factual ﬁndings, or hés acted beyond its |
Jurisdiction.” ijl. pt. 1, Corliss v. Jefferson County Bd of Zoning Appeals, 2.14 W. Va. 535, W.
S.E.2d 93 (2003). The plainly wrong standard presumes an administrative tribunial’s actions are
. valzd as !ong as the decision is supported by substantial evidence. Maplewood Estates
Homeowners Ass'nv, Putnam County Planmng Com'n, 2006 WL 842878 629 S.E.2d 778 782
(W.Va. 2006). Substanual ev1dence is relevant evidence that a reasonable mind might accept as
adequate to support a conclusion. /d. And a factual finding supported by substantial evidence is .
cqnclusive. . | |
| A, Factual Fmdmg
FAF contends that because the Ordmance pcnmts an increase of dens1ty ina Ruxal
District, c_Ie.nmty is factually irrelevant. Therefore, it argues that the BZA wrongly determined
- that compﬁtibi]ity is equivalent to density. because it should have evaluated type of use not
| ainqunt of use. Moreover, it argues that the BZA used anecdotal traffic evidence ﬁom the public
instead of empirical evidence from its traffic experts, which is not substantial evidence to suﬁport
& conclusion that the traﬂic impact would be significant (road was inadequate to service the
subdivision as proposed). | | ‘
Dunleavy and Moore argue density is relevant because a develbper must seek a CUP in
order to increase density from what a Rural District hormally allows, and the BZA must decide if
aCUP is compatlble with the Rural District. In this case, they argue that the BZA had

substantlal evidence that the density of the surroundmg nelghborhoods was much Iower than

what FAF proposed. They also point out that traffic experts may study traffic patterns for only a
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' short time, Whereas residents have the oppoﬁunity to observe the patterns every day rﬂrar a
~ longer period of time. Likewise, the BZA does not have to ignore lay people 3 observatmns over
a traffic expert s, and FAF did not present proof that the BZA 1gnored its expert evidence.
Ordmance § 5.7 provided that property owners may only subdivide one lot per every ten .
acres and the mlmmum lot size must be three acres. Ordmance § 5.7(d) (as amended on May
I8, 1996) However it allows a higher density zf an apphcant uses the DRS and the BZA issues a
CUP. Ordinance § 5.7. Stlll, the “purpose of this [rural] drsmct is to provide a location for low

density single family residential development in conjuﬁction with providing continued farming.

activities,” Jd.. 'Ihis functions “to preserve the rural character of the County and the agricultural
- community.” . |

In Kauﬁnan V. ﬂre Planning and Zoning Comm. qf the Cny of. Falrmant that Coust held
that Commission members could not consider their past expenences or their own observations in
reaching a decision; they could only consider material presented to them for the record that bears |
on their decision. 171 W. Va. 174, 182, 298 SE2d 148, 155 (1982). _In that case, Petitioners
submitted a preliminary plat approval for a subdivision to the Plarming and Zoning Commission |
of the City of Fairmont along with expert testimony on traffic prtrblems ata puBlic. hearing.
Hovrever, opponents did ndt present émpirical 'c\ridence or expert testimony to substantiate their
claims that property values would decrease because of the intrinsic nature of renters and
increased highway traffic and overcrowding of schools. The Commission found ;10 technrcal
flaws in the proposal, but fdund rhat the development would not be in harmony with other
subdivisions in the area, the construction would dcpreciéte local property values, and new
residents would burden the highways.

That Court found that it was improlﬁer for the Commission to consider factors of property
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depreciation, the de)#elopment’s rental neture' and the leconomic cl‘ass 'o.f the proposed oceunants_
under the statutory term “harmonious development” because that term lacks the speotﬁcny to
notlfy persons seeking plat approval and the city did not SpECIfY what cons1derat;ons may be
considered under “harmonious development " Id at 181. Therefore adverse traffic i 1mpact was
the only proper consxderatlon for the Comrmssmn s de(:lsxon

I—Iowever', after examining the testimony of the Commis'sion’s chairman, that Court found

that the Commission members used their own observations of the traffic issue to‘deny the plat. -

Id. at 182, That Coult pointed out that the statute does not authorize Commission tnembers o '
| 'consider niatters not presentcd to them. Therefore, that Court cOneluded, that the Coxnmission
members’ own experiences were not sufficient to overcome the evxdence of the Pettttoner s o :
taffic experts that refuted the Commission’s traffic findings. 1. at 183, Additionally, that
Court noted, “perhaps the real reason was the fact that low-mcome persons were going to live in
the publicly—ftmded development,” and the Commission attempted to rezone the area to prevent -

multi-farnily development in an area zoned for multi-family development. 1d, at 184,

In the context of juries, the West Virginia Supreme Court has ruled that “[t]he testimony
of expert w:tnesses on an issue is not exclusive and does not necessarily destroy the force or |
credibility of other testimony. The jury has the right to weight the testimony of all witnesses,
e:to'erts and otherwise; and the same rule applies as to weight and credibility of such testimony.”
Syl. pt. 6, Frye v Kanawha Stone Company, Inc., 202 W. Va. 467, 505 S.E.2d 206 (1993). ;

As in the confext of juries, the BZA should not have to believe and agree with one
opinion over another opinion because an expert espouses it. The BZA may consider testimony
and evidence from lay-people without violating the principles in Kayfinan, which do not allow

the BZA members to use their own observations to deny a CUP. In fact, this case is not like -
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Kauﬁnon. I;Iérc' the fecord shovos that, although no one.preseﬁted exoert t'esti'mony to rebut

B FAF’s trafﬁc expert, the BZA did not use its own expenences to make conclusmns on traffic
issues. The BZA did not focus on trafﬁc impact on peak hours, as the trafﬁc expert s report did,
but focosed on the adequacy of the physical oondmon of the roads The record contams
testimony, comments, pictures and ofﬁclal letters concerning the physical condmon of the roads
‘Also, the record is vold of any owdence that the BZA. i gnored FAF ’s traffic expert’s report.

The Court cannot agree w1th FAF that density is not relevant or that the BZA cannot
compare the proposed devolopments density to its neighbothood’s density when determining
compatlbﬂtty Ina Rural Dlstnct, denmty is the type of use rather than the amount of use
Density defines a Rural District. As the Ordinance exphcxﬂy states, “[t]he purpose of this district
is to provide a location for low density single family residential development . . .” The |

. Ordinance only allowed & density of one lot per ten acres. The Ordinance defines the Rural
'Distnct based on density for the purpose of preservmg the rural character of the County The
OIdmance mandates that the BZA evaluate the densuy of a proposed development and compare
it to its surrounding nelghborhood. Therefore, the Court FINDS that the BZA was not clearly.
.wrong when it found density.to be relevant and compared FAF’s deosity to the surroonding _
neighborhoods’ density. Furthermore, after examining the two pieces of evidence that the BZA
uséd to support its conclusion that the density of the surrounding neighborhoods was much lower
than FAF’s proposal, the Court concludes that a reasonable mind would aocept them as adequate.
The oedal photograoh demonstrates that FAF is obviously the densest developmont in its
neighborhood. And “Exhibit 17 shows the average lot size in the neighborhood being 14.56
acres as opposed to FAF's ptoposeoi 1/5th to 1/3rd acre lots, Thus, tho Court FIN.DS that the |

BZA was not clearly wrong when it concluded the neighborhood density was much lower than
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FAF’sdenstty .' o o o - ..

B Prmcmles of Law : _ | | |

FAF argues thai the BZA erroheouslf applied the standards governing the issuance of a
CUP because it dxd not resolve unresolved issues, used den31ty inits evaluatlon of compatlbdlty
made up a method of measuring densuy, and chd not adequately consider FAF s LESA score. [t
pomts_ out thax the BZA should have cons_ldered each unresolved issue mdmdually and decided
if the Ordmance requited FAF to perform the request Further, FAF argues that the BZA’
chscretmn is limited when an appllcant meets the Ordinance’s requu'ements whloh it did by
proposing a smgle—famﬂy residential dwellmgs. It contends that smgle—famﬂy residential
dwellmgs are compat;ble asa matter of law in a rural district because the Ordmance provides for
their use, and if an increase in density is inoompatible the purpose of the Ordinance is destroyed.

Do_nleavy and Moore argue that the BZA, correctly aplelied the standards because the

| Ordinance does not require the BZA to weigh one standard over another and a LESA scoreis

only a thresﬁolol for an applicant’s move to the Coxnpatibility Assessment Meetiﬁg They point
out that the BZA con31dered the 26 unresolved issues that related to density or road issues and
found that it could not resolve these issues in a manner that would allow it to issue the perrmt ‘
that FAF wanted. Moreover, they argue that any CUP grant would include an increase in
density, but the issue is whether the increase proposed is compatlble w1th the surrounding
ne:ghborhood therefore comparing FAF’s density to its neighborhood’s density was not
erroneous, - |

In order for an applicant to advance to the Co'mpatibility Assessment Meeting as |
provided in Ordinance §7.6, the Zoning Administrator must have giveo aLESA ecore of 55

points or less to the applicant. Once at the Compatibility Assessment Meeting, the Ordinance
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provides that the “standards go‘)eming the issuance of Conditional Use Permits shatl Be-
| successful LESA Point apphcatlon Board of Zomng Appeal’s resolution of unresolved issues;
and eviderice. offered by testnmony and ﬁndmgs by the Board of Zoning Appeals ihat the
proposed development is compatible with the neighborhood where it is proposed.” Ordinance §

- 7.6(g) (as amended on.Apxil 8, 2005). Neighborhood is defined as “‘an area genefally conﬁned to
a one-mile radius from the perimetcf ofa pfoposed devélopmcnt." Ordinance 2;2 (as amended

December 10, 1998). The Board of Zoning Appeals has authority over the issuance and denial of

a CUP d. The idea behind allowing a CUP is that certain uses are benéficiél and arenot

| essentially incompatible w1th allowed uses, but not at every location or without condltwns to
address special problems the use would creaiae Inre Petztmn of Skeens, 190 W. Va, 649 441
'$E.2d 370, FN 2 (1994),

| The nght to a conditional use automatically exists if the BZA. finds compliance with the
standards set forth in the ordinance. Ji re Petifion of Skeens, 190 W. Va. at 651. The BZA’s

findings of fact determine whether a conditional use is consistent with the spirit, purpose, and :
intent of the ordinance Jd. The BZA must base a denial on the standards set outin the
Ofdinance, not on opposition of the neighbuﬁng landowners. Id. In that case, the Supreme _
Court reversed the BZA’s denial because n6 evidence was introduced at the hearing fhgt the
requirements for tﬁe CUP were not met. No one presented evidencé that Petitidner‘s business
would substantially enhance traffic, parkmg, or noise.

| After review of the Ordinance, the Court agrees with Dunleavy and Moore that the LESA

score is simply a threshold to advance to the Compatibility Meeting. The Ordinance does not

Ui

provide for the BZA to give additional weight to a passing LESA score in whole or in part.

Therefore, the Court FINDS that is was not erroneous for the BZA refuse to consider the LESA

o
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score any ﬁi:thér in its decision to deny the CUP.
The Court cannot agfee'ﬁith FAF that the BZA has a legal duty to resolve all unresolved
i_ss_ues. Even so, FAF admits that.mtjst of the um-esol_ved issues concern matters tilat are dealt

with in the subdivision process. Transcript, July 26, 2005, p. 57. Furthermore, it is the public, at

) the Compatibility Assessment Meeting, that creates the issues, and certain issues only stay 3

unresolved if the applicant will not comply with the public’s requests Then it becomes an issue
T U - R — ) \_'"-""'—"""""'“—"ﬁ-..,.

.

between the applicant and the BZA.
it B T U . e .

The Ordinance does not define what “Board of ZOning Appeal’s resolution of Unresolved

1ssues” means. But, the BZA apparently interpreted this to mean thai if i it could not resolve the

unresolved issues in a manner that would give FAF a perm1t that resembled what | it proposed

[ e [P
B il v ek maae P

. then it could not grant the CUP, The BZA concluded that it could_not resolve thex unresolved

g N

' 1ssues reggg_dmg density and madequate roads, so it concluded that it could not, msqeﬁt_l;g v]gcrnnt

e

as proposed. élthgngb___w s suggestion that the BZA evaluate cach unresolved issue one at a

e

tune and determme if the Ordinance requires 1t to comply, may be reasonable, the BZA’s

~ interpretation is also reasonable. Therefore, the Court FINDS the BZA did not eroneously
interpret this standard. -
It is reasonable for the BZA to consider density. when evaluating compatibility because a
Rural ﬁis_irict is defined by densitjr. The DRS and CUP exist to allow an applicant to develop a
subdivision with a density that exceeds the maximum density allowed in a Rural District.
Although single-fanﬂly homes are permitted, this dées not mean that if an applicant proposes the
same use, the development is automatically compatiblf;. In fact, if the Court were to follow this

rationale, and not consider density, then the BZA would have to approve all increases in density

in single-family hoime developments even if it consisted of 100 .01-acre lots. That would destroy
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the infent of a"Rﬁr'ai ﬁiétrict which is ioW~dénsity single—family r'esidéntiai development |
Because density is part of the defi; rutmn of a Rural Dlstnct densrcy in th1s case is about
-type of usé and not amount of use. Therefore comparing the density of FAF to 1ts surroundmg
_nelghbors is companng use o use. Although averagmg lot size ina netghborhood may not be
~the best method to compare density, 1t is reasonable for the BZA to use 1t, W@u__,tﬂmj):dmanqe
- pWod Addltlonally, it is reasonable for the BZA to use a one-mile radlus |
around the southeast corner to determine the boundaries of the neighborhood rather than from the
perimeter, otherwise the neighborhoad would extend into Maryland. The definition of
“Neighborhood” uses the word “generally” to descrxbe the boundaries, It is reasonable for the -
BZA to mterpret this as giving it discretion to move the boundary from the perimeter when i 1t
would extend the neighborhood into another state. Therefore, the Court FINDS that the BZA
~ did nbt erroneously find that FAF’s probosed subdivision was incompatible with the surrounding
neighborhood. | | | |
Conclusi;an
Thus, the Court CONCLUDES AND ADJUDGES that the BZA, neifherverroneously
applied any priﬁciples of law nor was plainly wrong in its factpal findings when it determined the

EAF’s LESA score and denied FAF’s CUP,

ACC.ORI}.INGLY, the _BZA’S decisions on FAF’s LESA score and CUP application are
" ORDERED AFFIRMED. .
| The Court notes:all parties.’ exceptions and objéctions to all adverse rulings.
The Clerk shall ENTER this ORDER, and shall f'orward an éttested copy to counsel and |

pro se parties of record.
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