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' ,_ located at 522 Woodbndge Dr1ve Charleston West V1rg1nra Whrch the Appellee subsequently -

B A STATEMENT OF TI-IE CASE
Th1s is an appeal from an Order entered by Judge Irene C Berger of the Kanawha County
Clrcult Court denylng the Appellants mouon to alter or amend the court’s earlrer Order grantrng }
| 'Appellee § mot10n for summary Judgment The motlon for summary Judgrnent was based upon |
- the archrtect and burlder statute of repose as set out in Wesr Vzrgtma Code § 55 2- 6a |
| The quesuon before the Court is whether the C1rcu1t Court of Kanawha County erred n

grantingtheAppelleesMouon forSumInaryJudgment o ' " o _ N o L

-Q.H.’ STATEMENT OF THE FACTS

The Appellee J. D Manon (heremafter referred to as “Appellee” , constructed a house

R sold to Davrd Jordan and Beverly J ordan (heremafter referred to as “the J ordans”) on February

| 23rd 1994
The Appellants J erry Neal and Karen Neal (herelnafter referred to as “Appellants”)
purchased the aforement1oned house from the J ordans on or about August 8 1996 See o
"ComplamtatﬂlOandll | 7. | |
. On: October 1%, 2004 the Appellants ﬁled suit agarnst the Appellee arnong others, in’ the ..
Circuit Court of Kanawha County, West Vrrgmra for. alleged damages stemnung from therr _ |
. purehase of real property located at 522 Woodbndge Dnve in Charleston West Vtrglnra

In thelr Complamt the Appellants alleged that “More than six years after they purchased
' the home Plamttffs dtscovered through an englneer 8 mspectlon that the home’s foundatron |

‘was severely ﬂawed, unsafe, _and 1nadequate_ for the home s des1'gn and location.” See Complaint'




o - _atpage4 1}20

On J anuary 26 2006 the Appellee ﬁled a Mot1on for Summary Judgment argumg that
' the ten year statute of repose set out in. West Vtrgmm Code § 55- 2- 6a prevented the Appellants |
.from bnnglng su1t for damages related 1o deﬁelencres in the constructlon of the aforementroned |
'. ) '.resrdentral structure |
Kanawha County ClI’Cl.lllZ J udge Irene C. Berger entered an Order grantlng the Appellee 8§
 Motion on Oetober 6, 2006 el | .
The Appellants ﬁled a “Motlon to Alter or Arnend the Court’s Order Grantrng Defendant'. |
J. D Manon 'S Mot1on for Summary Judgment 7 pursuant to Rule 59(e) of the Wesr Vzrgmza |
' Rules of Civil Procedure on October 18 2006 wh1ch was demed by the Crrcult Court on .'
: October 27, 2006. | | - | _'
The current appeal is: from the Order denylng the Appellants Motion o Alter or Amend I_ k :

the grant of : summary Judgment to the Appellees

| . VIIARG.UM'ENT

o At issue 1s  the proper rnterpretatlon and appltcatron of what is eommonly referred toas
the West V1rg1n1a Arch1tect and Bmlder 5 Statute of Repose Wthh is found in West Vzrgmza
- -Code § 55-2 -6a The statute provrdes that o

'No aet1on whether in contraet or in tort, for mdemmty or otherwrse nor any
action for contribution or indemnity to recover damages for any deficiency in the
o planmng, design, surveying, observation or supervision of any construction or the
aetual construction of any 1mprovement to rcal property, or, to recover damages
for any injury to real or personal property, or, for an injury to a person or for-
* bodily injury or wrongful death arising out of the defeetwe or unsafe COIldIthIl of
- any improvement to real property, may be brought more than ten years after the




is Shzrkey V. Maclcey, 184 W Va 157 at 159 399 S.E. 2d 868 at 870 ( 1990) In Shrrkey thrs
' Court eonsrdered an appeal ﬂom a case where the Ralergh County Circ¢uit Court had granted
- summary Judgment to the defendant contractor there Harold Mackey (herelnaﬂer referred to as

- “Mackey) The facts there were that Mackey had purchased 2 Iot in Ralelgh County on March

i Ingram (herelnafter referred to as “the Iugrams”) on September 16 1976 The real property _3 Ll |

' | exchanged hands several trmes before bemg commg 1nto the possession of the Appellants there
Shrrkeys filed surt agamst Mackey “ seekmg darnages for neghgence and “breach of [an]

| 1mphed Warranty of hab1tab111ty and ﬁtness for the use of sa1d premrses as a famlly home." 1d.

at 869 158

'- leen this fact Mackey argued that West Wrgzma Code §. 55 2-6a barred the Shrrkeys from o | o

' performance or furnlshmg of such services or construct1on Provrded That the
above period shall be tolled according to the provisions of section twenty-one of
this article. The period of limitation provided in this section shall not commence

.- until the improvement to the real property in question has been oceupred or. .
e _accepted by the owner of the real property, whrehever oceurs. ﬁrst

_ _Id It is the posmon of the Appellees that the Kanawha County Crrcurt Court properly apphed

- the statute to the Appellants clalms and granted the Appellees motlon for summary _]udgment

A Statute of Repose Applles to Fraud and C1v11 Consp1racy

The Ieadlng case mterpretmg the West Vlrgrnra Archrtect and Burlder 8 Statute of Repose o

; 7. 10 1976 He subsequently buﬂt a home on the property and then sold it to Clyde and Delor es

Emogene and Davrd Shrrkey (heremaﬁer referred to as “the Shlrkeys”) On August 8 1988 the -

Mackey filed a motion for summary _]udgment argurng that more than ten years had

passed hetween his 1n1t1a1 sale of the real property in 1976 and the Shrrkeys ﬁlmg su1t in 1988.




_ brmgmg su:t agamst hnn The C1rcu1t Court of Ralelgh County “ granted the appellee s

'_ motlon for summary Judgment ﬁndmg that the appellants ﬂled suit outS1de of the tnne penod

- : prowded by W Va Code 5 5 2- 6a and that the "d1scovery rule" had no apphcat1on to the facts of
this ¢ case or to W Va Code 55-2 6a 3 Interpretmg West V1rg1n1a 5 Archltect and Butlders
o -Statute of Repose th1s Court reafﬁrmed the Ralelgh County C1rcu1t Court’s Order Id at 8’70 ._ _ “
| In Shzrkey V. Mackey, 184 w. Va 157, 399 S.E. 2d 868 ( 1990) thls Court recogmzed that
| :the statute of repose estabhshed in We.s't Vzrgznza Code § 55-2 6a apphes equally to all causes of
act1on Whether they sou:nd in contract or tort Id at Syl Pt 1 and at 871 160 Indeed the - |
language of West Virginia Code § 55-2 -6a says that 1t apphes to any cause of action . | . _wheth'er.
. in contract or.in tort L . o | :
| However,. the App_ellant argues that the darnages they suffered ﬂowmg ﬁom'th.eir.claims_' R
of fraud and 'civil conspiracy a.re'--dif'ferent than those sought.in 'connecti.o‘n w1th a' cause of actlon o :
: soundlng in tort or contract 1mp1y1ng that fraud and civil consp1racy do not fall within the legal o |
deﬁnltron of the term “tort A o | | |
| Both fraud and 'civil conspiracy aretorts and th.is Court has'conlmonly referred to them
as such See respectwely Herrod v. F irst Repubhc Mortgage Corp Inc 21 8 W.Va. 61 lat 626 .
:625 S.E. 2d 373 at 388 (2005), Stern v. Chemtall[nc 217 W.Va. 329 at 339 617 S.E. 2d 876 at
| .‘_886 (2005), Legg Vv, Johnson Szmmerman & Broughton L C,213W. Va 53 at 56, 576 S. E 2d
' 532 at 535 (2002), State ex rel. Dunlap V. Berger 211 W.Va. 549 at 568 567 S.E. 2d 265 at 284 "
.(2002) West Vzrgznza Fire & C’asualty Company V. Smnley, 216 W.Va. 40 at 49, 602 S.E. 2d 483 o

at 492(2_004_); Ke.s_'sel V. Lenvztt, 204 W.Va. 95 at 129, 51 1'S.E2d 720 at 754 (1998); _Bruceton L




o 'Bankv US deeltly and Gaaranty Insurance Company, 199 W.Va. 548 at 554 486 S. E 2d 19 at

_ 25 (1997), State Bancorp, Inc v. U S F tdelzty and Guarantee Insurance Company, 190 W, Va
- 99 at 102 483 S. E 2d 228 at 231 (1997) a.nd Czty of Fatrmont v, Retatl Wkolesale and Dept
- -Store Umon AFL CIO 166 W Va 1 at 9 to 10 283 S E. 2d 589 at 594 (1980) Therefore
| desp1te the Appellants arguments the statute of repose cod1ﬁed in- West Vzrgzma Code § 55 2 6a
- X apphes to all causes of actton set out in thelr complamt 1nclud1ng thetr clalms of fraud and c1v11

_ consplracy Shtrkey clearly stands for thls pnn01paI

| '_ B B .Statute of Repose Apphes to A]l Appe]lants’ Clalms for Damages
o The West V1rg1ma Leglslature enacted what is commonly referred to as the Arclutects
- ~and Bullders Statute of Repose w1th the purpose of- protectmg a:rchltects aud bullders frorn-_ -
| .the 1ncreased exposure to 11ab111ty as a result of the demtse of the privity of contraet defense |
_G:bson V. West Virginia Department of Hzghways, 185 W Va 214 at 220 406 S.E.2d 440 at 446_
- ) .(1991) Th1s Court has recogmzed that “[w]1thout a statute of repose a party mJured because of o
a latent des1gn or defect could sue an archltect or burlder many years after a construcuon pro_]eet : |
R was completed Thts could result in stale clazms W1th a dlstlnct possrb1l1ty of loss of relevant
' ev1dence and w1tnesses;” Id. Lo | |
As ﬂ'llS Court is well aware, the Archltects and Bmlders Statute of Repose as set. forth
in West Vzrgzma Code § 55-2 ba, ¢ op_erates mdependently of when thei 1nJury actually_
. loccurs szson V. Wesz‘ Vtrgmta Depamnent of Hzghways 185 W Va, 214 at 217, 406 S.E.2d
| 440 at 443 (1991) See also Stone V. Unzted Engmeermg, 197 W Va. 347 at 353 475 S.E2d 439

- at 445 ( 1996) Tl’llS Court has explamed that a statute of repose chffers from a statute of




hmltatlons m that “[a] statute of Irmrtatlons ordmartly begrns to-run on the date of the .m]ury, - B
.. Whereas under a statute of repose a cause of actron is foreclosed after a stated time perlod |
i Id .:_ S ' |
- Th1s Court has also determmed that exceptlons to the Archrtects and Bmlders Statute of B '
X -Repose, such as the dIScovery rule are 1napp11cable glven that such exceptlons are not |

| contemplated wrthm the language of the statue 1tse1f See generally Skzrkey V. Mackey, 184 _

W Va 157 1399 S E. 2d 868 (1990) Indeed “ . itis only through the stralghgforward

i apphcutmn of a grven hmltatron perrod regardless of the date of 1n_]ury, that the statutes acqurre '

- a substantlve quahty " (Emphas1s supphed ) 1 at 870 159

The damages Appellants clarm are a11 related to and flow ﬁom thelr alleged d1scovery
that the home 8 foundatlon was severely ﬂawed unsafe and 1nadequate for the home s
- desrgn and locatron ”? See Complamt at page 4,9 20. Wlthout these alleged deﬁclenctes the

: Appellants would be wrthout any cause of actlon The statute of repose at 1ssue here West -
Vzrgmza Code § 55-2—6a, provrdes in pertrnent part that “[n]o 'actron whether 1n contract or 1r1 Co
tort ‘ .to recover da:rnages for any deﬁcrency in the plannlng, desrgn, surveymg, observatlon or
B 'supervrsmn of any construcnon or the actual constructron of any. nnprovement to real property,
or, to recover. damages for any injury to real or personal propenjy rnay be brought more than
ten years after the perfonnance or furmshrng of such services or constructlon (Emphasrs .. -
supplred ) | -

Therefore grven that the Appellee completed constructron and placed the house at rssue

in the possession of the Jordans on February 23, 1994, P_Vest Virgz‘nia Code § 55-2-6a acts as a o

bar to the Ap"pellants’_ claims for any and all damages stemrning from the alleged deficiencies in



- _' ~ the desrgn of the subJ ect home $ foundahon ThlS is true regardless of any other alleged facts

' Thus the Clrcult Court’s order was approprlate

G Dlscovery Rule 1s Inapphcable to a Statute of Repose

As the statute of repose is applrcable to the Appellants underlylng Complalnt then the

chseovery rule whlch mi ght otherw1se Work to allow the Appellants addltlonal t1me to ﬁle the1r

su1t is 1napphcable Thrs Court has deﬁned the drscovery rule as ‘ | .an exceptlon to‘ a statute
o of ltmttatwns whlch delays the runnmg of the statute until sueh trme as the plamtlff knew or
' | reasonably should have known of the m}ury and 1ts cause.”’ (Emphasrs supphed ) Basham v . :
| General Shale 180 W, Va 526 at 531 377 S: E 2d 830 at 835 (1988) However in the
N o apphcatlon of a statute of repose it does not matter when the i 1njury occurred but only When the . L

: arbltrary trme perrod estabhshed by the statute has run, Foi]owmg this hne of reasomng, tlns >

Court has held that the appllcatron of the drscovery rule to the statute of repose “L. W_0111_d -

negate the entlre purpose of ” West Vzrgmza Code § 55-2-6a and has refused to apply the B

: drscovery rule to the statute of repose Shzrkey V. Mackey, 184 W.Va. 157 at 159 399 S E. 2d

868t 870 (1990)

D. Equitable Estoppel 1s In'applicable to West Vir'ginia’s Statute of Repose

Desprte the Appellee ] arguments there isno West V1rg1n1a case law supportrng the

Japphcatron of the pnncrpals of equitable estoppel to bar a party s rehance upon the Areh1tects
and Builders Statute of Repose as a defense, Both cases cited by the Appellants to support their

o propos1t10r1 that equrtable estoppel i apphcable to cases 1nvolvmg statutes of repose are from




o : Ur11ted States Courts of Appeal and ne1ther deals Wrth statutes of repose but wrth statutes of R
- hn:utatlon -
In Jones v T ransOhto Sav Ass n., 747 F 2d 1037 (6th Clr 1984) the Slxth Clrcmt Umted -

States Court of Appeals was consrderrng whether the remedy of equrtable estoppel was

o -applrcable to the one year statute of ltmttattons n the Federal Truth in: Lendmg Act In the1r

brref the Appellants rnrstakenly refer to the statute of 11rr11tat1ons in the T ranstho case as a
| statute of1 repose (Bnef of Appellants at pe. 10 ) Furthermore the Slxth C1rcu1t held that m
detemumng Whether to toll the statute of hrmtatlons in the Federal Truth in Lendmg Act they
‘were requ1red to look to the congressmnal purpose and 1ntent in codrfylng the Act 7d at 1040 to - o
- 1041 The erth Clrcult ultlmately held that the Act drd not mamfest an mtent to hrmt the
o 7 authorrty of the Courts aud tha « . .the statute of ltmttatmns for actrons brought under 15 U. S C .
K § 1640(e) is subj ect to equrtable tolhng in approprrate crrcumstances (Ernpha_srs supph_ed._) ;i |
Idat1041t01042 | | | | e
.. As was the case in the rnatter of Jones v. Ty ranstho Sav. Ass n 747 F.2d 1037 (6'h o
Crr 1984) the issue bet’ore the Eleveuth Crrcurt Court of Appeals in the matter of Ellis v, General
: Motors Acceptance Corp l60 F. 3c1 703 ( 1 1‘h Cir, 1998) was whether or not the prmcrpal of o
' equrtable estoppel is apphcable to the one year statute of lzmztatzons in the F ederal Truth in
E _. Lendmg Act Therefore the Appellees respectfully aver that neither TransOkzo nor Ellts support
 the Appellants posmon | |
Flnally, the Archrtects and Bu11ders Statute of Repose 1tse1f is exphcrt in how it should |
| be apphed and how it may be tolled It prov1des no exceptlons for the prrnorpal of equrtable

' estoppel West Vtrgtma Code § 55 2-6a states n pertment part that the statute of repose “,




shalt be toHed accordmé to the prov131ons of sectlon twenty—one of th1s artlcle ” When looklng to S
West Vzrgzma Code § 55-2 21 we ﬁnd that 1t provrdes for a tolhng of the statute of repose for
- the pendency of that c1v1I aetlon as te any clalm whlch has been or may be asserted therem by
: counterclzurn whether compulsory or perrmsswe cross .clarm or thtrd-narty eomplalnt |
= :' .'Therefore it 1s ev1dent that West Vzrgmza C’ode § 55-2 21 18 1napphcab1e to the matter at hand
| a:nd cannot act to toll the ten year t1rne penod | S | ”
Thts Court has repeatedly apphed the rnaxun expressm unlus est exclusw alterlus When, 2
- ) 1nterpret1ng statutory pr0v1s1ons See generally thllzps v. Larry s Dnve-fn Pharmacy, Inc. 220
. . | W. Va. 484 647 S E 2d 920 (2007) Kessel 12 Monongaha C’ounty Geneml HOsztal Co 648

s E.2d 366, 2007 1 Trade Cases P 75, 755 (2007), Savzlla v, Speedway Superamerzca LLC 219 B

W. Va 758, 639 S E 2d 850 (2006) T. Weston Inc v, Mmeral County, 219 W Va 564 638

S. E 2d 167 (2006), szson v. Northﬁeld Ins Co., 219 W. Va 40, 631 S E 2d 598 (2005), State V.

| ‘._Euman 210 W Va 519 558 S E 2d 319 (2001), State ex rel Hechler V.. Chrtsttan Actzon _' |
“ Network 201 W Va 71 491 S E. 2d 618 (1997), State axrel Rzﬁlev Ranson, 195 WVa 121 o
"'464 S. E 2d 763 (1995), and Manchzn V. Dunfee 174 W Va 532 327 S E 2d 710 (1984) This-
.maxnn means that “ .. the express mention of one thlng 1mp11es the exelusmn of another

B Syl Pt 3 of Manchm V. Dunfee 1’74 W. Va 532 327 S.E. 2d 710 ( 1984) “The express:o umus

maxrrn is premlsed upon an assurnptlon that certaln OIHISSIOHS from a statute by the Legrslature'

are 1ntent10na1 ” thllzps V. Larr;y s Drzve—In Pkarmacy, Inc 220 W Va 484 647 S E. 2d 920 at

928 (2007)

Here the West Vlrgmla Leg1s1ature speerﬁcally 1ndicated the smgle 01rcumstanee which

could toll the statute of repose, and that 1s vra West Vzrgzma Code § 55-2—21 In applymg the




R 'maxrm of expresszo unius to the apphcatlon of West Vzrgzma Code § 55 2 6a and glven the fact
.. that the Legrslature set out only a. srngle method for tolhng the statute and no others it rnust be
understood that the Leglslature drd not 1ntend the statute of repose to be tolled by any method

" ether than via. West Vzrgmza Code § 55 2-21 Thrs means that the pr1nc1ples of equltable

_ estoppel the dlscovery rule and West Vzrgzma Code § 55—2 17 are all 1napphcab1e

h E o Undlsputed Facts Support Clrcult Court’s Grant of Summary Judgment

The factual basrs for the Clrcult Court 8 1is- entrrely approprlate when cons;denng the

| 'language of West Vzrglma Code § 55-2—6a and the undlsputed facts

Although the Appell ant complalns that the Court did not cons1der all of the facts they
o presented in thelr response to the Appellee s motlon for summary Judgment it is ev1dent from a '

_rev1ew of West Vzrgzma Code § 5 5 2 6a that only certain facts need be cons1dered where the

_- statute is apphcable The statute prov1des in pertment part that “No actlon may be brought -

more than ten years aﬁer the performance or furmshmg of such services or construcaon

(Emphas1s supphed ) Id ThlS Court has cons1dered that language and held that the ten year time '_

Timit “., cornmences on the date the 1mprovement is occupled or accepted by the owner of the
| 7 real property, Whlchever occurs ﬁrst ” Syl Pt. 1 of Stone v, Umted Engmeermg A Dzwszon of
Wean Incorpomted 197 W. Va. 347 475 S E. 2d 439 (1996)

Here the Appellee and contractor 1n1t1a11y sold the house at issue on F ebruary 237, 1994

o The Appellants ﬁled suit- agalnst the Appellee and others on October lSl 2004 Therefore itisn t

‘that the C1rcu1t Court failed to conmder the facts presented by the Appellants or failed to con31der '_

those facts ina lrght most favorable to the Appellant It is snnply that in determlnmg that West

10

e e



Vzrgmza Code § 55 2—6a 18 applrcable the only relevant facts for the Crrcu1t Court S

' consrderanon Were the date on whrch the COI]SlZI'llCthIl was completed the date the house was _

turned over to the ongmal purchasers by the Appellee and the date on wlnch surt was ﬁled by the S

Appellants These dates are reﬂeeted in the Crrcurt Court § order grantrng the Appellees motlon SR

for summary Judgment

It is useful to look agaln to the of Shzrkey V. Mackey, 184 W.Va. 157 at 159 399 S E 2d -

. 868 at 870 ( 1990), for gurdance Mackey had purchased aloti m Ralergh County, bullt a home on

) B the property and then sold 1t to Clyde and Delores Ingram (heremafter referred to as. “the

Ingrams”) on September 16 1976 After several subsequent pu:rchase of the real property, 1t S
_ | came mto the possessron of Emogene and DaV1d Shlrkey (heremafter referred to as “the o |
| Shrrkeys”) The Sthkey ﬁled surt agalnst Mackey on August 8 1988 “ .seeklng damages for
Jneghgence and "breach of [an] 1mp11ed warranty of habrtabrlrty and ﬁtness for the use of sa;td |
' prermses asa famrly home " Id at 869 158 | | B l L
| ' . Mackey for summary }udgment argumg that .over ten years had pa.ssed between the date -
he sold real property in 1976 and the Shrrkeys ﬁled su1t in 1988 pursuant o West Vzrgmza Code '
§ 55-2- 6a The Crrcu:lt Court of Ralergh County granted the motron and th1s Court reafﬁrmed
the Ralergh County Clrcult Court 8 Order. Id at 870 159 | | |
| Here 1t is undlsputed that after completmg constructlon the Appellant sold the house on- .
‘F ebruary 23 1994 to the ﬁrst Oowners and co- defendants the J ordans, See Exhlblt A, attached to. K
- “Defendant I1.D. Marlon s Motlon for Summary J udgment » Itis also und1sputed that several |
| years after hav1ng purchased the aforementloned res1dence from the J ordans the Appellants ﬁled.

the underlylng complalnt on October 1 2004 These are the only facts the Crrcutt Court needed- -
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i to cons1der in applymg the Archltect and Buﬂders Statute of Repose As was the. case in -

| 7 | -Shzrkey, s1nce more than fen years passed between the two dates West Vzrgzma Code § 55 2 -6a

o acts as a bar to the Appellants su1t agamst the Appellee and the grant of summary judgrnent in 7' (
favor of. the Appellees was appropnate _ | | |

Furthermore as for the argument that the Clrcult Court farled fo address the Appellant’ A

argllments concernlng e(hutable estoppel the same Prlnclpal apphes as it d1d w1th the statement R

' '.of facts. As has already been 1lIustrated equltable estoppel is rnappllcable to the statute of | _; .
B repose. Therefore no matter how well argued there was 10 need for-the Crrcurt Court to |
' consrder legal arguments whlch are not relevant to thellegal Issues at hand . |
Frnally, 1t is necessary to stress that the West Vzrgmza Rules of Civil Procedure do not
) requlre a C1rcu1t Court to hold a hearmg on a rnot1on for summary Judgment Indeed the B
E oppos1te is true Rule 56 of the West Vzrgzma Rules of szzl Procedure prov1des that “[t]he
| Judgment sought shalI be rendered forthwu‘h 1f the pleachngs depos1t10ns answers to N
‘ 1nterrogator1es and admrssmns on ﬁle together w1th the afﬁdav1ts if. any, show that there rs no

gemune issue as to any matenal fact and that the movmg party is entltled toa _]udgment asa

- : matter of law.” (Emphas1s supphed)

A CONCLUSION/PRAYER
o | s West V1rg1n1a s Archrtects and Buﬂders Statute of Repose as codlﬁed in West V1rg1n1a
‘Code § 55 2 6a, is apphcable to the Appellants underlylng clalrns for damages Whlch all stem
from alleged deﬁc1enc1es in the desr gn of the subJ ect home’s. foundatlon The language of the
statute precludes any su1t for such damages ten years after the COIIStI'LlCthIl 1s complete w1thout '

' exceptlon Any V1ab1e excephons to the apphcauon of the statute must necessarlly be prov1ded .
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for by the West V1rg1n1a Leg151ature through the language of the statute ltself
: The Iower court properly granted the Appellee s Motlon for Summary Judgment and
denled the Appellants Mot10n Alter or Amend Wherefore for the foregomg reasons, the ._

Appellee respectﬁllly asks that thlS Court afﬁnn the lower court S Judgment

L D, Marion; Appellee :
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