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Appellants Belk Incorporated; Crown American Crossroads, i:LC d/b/a Crossroads Mall;
and Newport Trading Company (collectively “Appellants™), by the undersigned counsel, submit _
thxs reply brief in response to the Brief of Appellees. Appellees assert that the trial court did not
abuse its discretion in granting Appellants® Motion to Set Asude the Verdict and Award a New.
rTrlal because the jury’s verdict that Appellants were not liable for Ms. Neely’s alleged injuries
was against the clear weight of the evidence. Specifically, Appellees argue that the trial court
did not abuse its discretion because (1) Appellants presented no evidence at trial disputing that
the door malfunctioned and {2) Appellees presented a prima facie case of negligence by proving
all elements of a negligence claim, including breach of duty (foreseeability). Appellees
arguments fail for the following reasons.

With regard to Appellees® first point, Appellants dispute that the door malfunctioned as
Ms. Neely testified. Frankic Lawson and Avis Bailey, former Belk employees, testified at trial
that the door was “protruding just a little” or “askew” but that it did not fall from its frame, as
Ms. Neely claims, (Trl. Tr. Day 3, pp. 184, 188, and 201). Likewise, Belk’s store manager,
Sandi Sluss, testified that Belk management checked the store grounds daily to ensure the safety
of its employees and customers and no problems with the door had been reported on the déy of
the incident before Ms. Neely’s complaint. (Trl. Tr. Day 3, p. 33-34). In contrast, as detailed in
Appellants’ brief, trial testimony showed that Ms. Neely gave several different people wildly
varying accounts at different times regarding the incident. (Trl. Tr. Day 7, p. 26; See also, Trl.
Tr. Day 5, p. 17). For example, Ms. Neely testified that the entrance door fell completely off its
hinges and struck her knocking her to the ground. (Ttl. Tr. Day 5, p. 17). She testified that “. . .
the door hit me on my knee and the right side of my body, on my arm, and the door did fail all

the way to the ground.” Id.  After the alleged incident, Ms, Neely told her best friend and



ne’ighbor,rPatty Redden, that ©. . the door fell entirely off its frame' landed on top of her, and
knocked her to the ground.” (Fr. Tr. Day 7, p. 26; See also, Trl, Tr. Day 5, p. 17). Later
however she informed Ms, Redden that the door did not fand on top of her and did not knock her
to the ground. (Trl. Tr. Day 7, p. 26). Thls mconszstent testunony, coupled with the surveillance
DVD and the Social Security Disability application, could have been the evidence upon which
the jury concluded that Ms, Neely was not a credible witness and that the deor did not
malfunction as she claimed. In fact, the trial court acknowledged that the jury may have
determined that Ms, Neely was not a credible witness insofar as the trial court stated that the ; jury
could have concluded that Ms, Neely cxaggerated her damages claim. (See the ftrial court’s
January 2, 2007 Memorandum, p. 3). Thus, the Jury was well within its right to determine that
none of the Appellants were liable for Ms. Neely s alleged incident, that she did not suffer any
damages, or even that there was no incident at all.

Appellees’ second point is that the Jury’s verdict on liability was contrary to the clear
weight of the evidence because Appellees ._preseﬁted a prima facie case of negligence. Appellees
make no effort to address Appellants® contention that Appellees failed to prove that they suffered
any damages as a result of the incident at Belk. Damages are an essential element of a
negligence claim and failyre to prove damages negates the claim. Notwithstanding that
ev1dent1ary shortfall, Appellees contend that they proved their claim because Appellants’ alleged
breach of duty was foresecable. It was not. There was no evidence presented that the locking
problem caused the door to malfunction in any way. Moreover, there was no evidence presented
which would have placed Appeliants on notice that the Belk door might become askew. (See
Til. Tr. Day 3, p. 33-34). No one reported any problem with the door on the day of the 1nc1dent

before Ms. Neely’s complaint, Importantly, Appellees’ own mechanical engineering expert, Dr.



-

Donald Lyons, agreed at trial that “thousands of people enter those doors every day,” and that

“{Iit’s possible that the customer that went through that door before Ms. Neely, that the door :
worked all right . ... (Ttl, Tr. Day 3, p. 139). Appeliees’ own expert testimony defeats the
foreseeablhty element of a negligence claim. Succinctly, there is simply no evidence in the
record that any of the Appellants had knowledge of or could have reasonably foreseen that the

door would malfunction at the time Ms. Neely opened it, as she alleged,

Appellees rely upon Adkins v. Chevron, USA, Inc., 199 W.Va. 518, 485 S.E.2d 687
(1997), in arguing that the previous problems with the locking mechanism on the Belk door.
somehow placed Appellants on notice that a door may become askew. In Adkins, a fuel truck

driver was injured when the driveway of Chevron’s fuel loading facility collapsed beneath the

Chevron poueed gravel into and upon the crack, but did nothing else to otherwise repair the
problem at that time. Thig Court held in Adkins that Chevron negligently caused Adkins’
njuries because Chevron had actual knowledge of the crack in the driveway, but only performed
limited maintenance to repair it,

Appellees argue that the facts in Adkins are similar to those at issue in the instant matier
and thus, Appellants could have reasonably foreseen the incident. This argument misleads the
Court insofar as it suggests that evidence was presented at trial that there were problems with the
door prior to the incident at Belk which would have allowed Appellants 1o reasonably foresee
that the incident could occur. Appellees fail to discloge that the problems experienced with the
Belk entrance door prior to the incident involved locking mechanisms only and, in fact, those

problems were corrected several weeks prior to the incident and the door was in good working



order. (Trl. Tr. Day 3, p. 29-30, 35-36; See also, Trl. Tr. Day 7, p. 96, 101). Simply put, there
Was no evidence that problems with the fock cali_sed.or related to the door malfunetioning as Ms. :
Neely claimed. Thus, Adkins is distinguishable and inapplicable,

In summary, Appellants request that this Honorable Court find that the Circuit Court of

trial in the face of conflicting evidence as 1o Appellants’ liability. Appellants further request that
this Honorable Court reinstate the jury’s verdict which was legitimately reached at the Jower

court, -
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