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Statelﬁent of Facts and Prdceedings Below

“The docketmg statement and the qtatement of facts by the Appellan’c John Guldo,
~ fail to mention several significant events in the history of thls case whlch may have
influenced the factual determinations of the lower court. Therefore, the BCSE has |
included a more extensive stafement of the facts, |

At the heafing for the parties’ divorce on February 28, 1995, John Guido testified-
that he was attending nursing school at .Da\.fi_s and Elkins College and had received no
income from wbrkers’ compensation but for one expense reimbursement of $1;064.60. _
~ Thus, the Family Law Master held that John Gu_ido would nbt be attributed income dﬁe
to attending full time schooling and that John Guido would pay Zero child support.

Kendra Gujdo filed a petition for réconsiderati011 after obtaining contrary
information from workers’ compeﬁsation I;egarding John Guido’s benefits. By Ordef of
May 30, 1995, J dhn Guido was ordered to pay support to Kendra Guido in the amouﬁt of
$464.70 per month_for the suppdrt-of the pgrties’ two childrer_l.l At the hearing, the
Family Law Master:fouhd that J ohn Guido had offered false testimbny at the prior
hearing, A‘ccordingly; John Guido was prosecuted and found guilty of false swearing at
 the hearing of 'Feb-ruary' 28, 1995.
John Guido accumulated arrears of support. In October 1995, the BCSE

contacted several financial institutions for information on accounts owed by John

1 This Order was appealed by John Guido to the West Virginia Supreme Court of Appeals.
However, his petition for appeal was denied on February 5, 1997, and its rehearing was denied on

February 19, 1997,




Guido'. In response to information receirred from One Valley Bank, the BCSE filed an
affidavit of accrued support then requested a writ of execution and writ of suggestion.
Thereafter, the BCSE filed a contempt petition agalnst John Guido on Apl‘ll 18, 1996
~ which also sought a construct1ve trust against this account.-

At the hearlng on May 20, 1996 the BCSE moved the Clrcu1t Court to impose a
‘constructive trust upon the One Valley Bank funds received by John Guido and

deposited in the name of .J osephlne Gurdo or John Guido dba East Side Floor and Wall.

The Circuit Court found that though John Guido was falhng to pay his support, he had
been deposrtmg hlS workers’ compensatlon checks in this bank account belonging to the
parents, Josephine Guido and John Guido. By Order of June 14, 1996 the Circuit Court
froze the account and requlred the partles to brief the issues. |

The Circuit Court issued a letter opinion'on,Septenrber 26,-199'6. On October 24,
1996, the Circuit Court granted the BCSE’s motion;' ordered that an equitable or
' constructive trust be imposed; and directed the parents, Josephine Guido or John
Guido, to pay said.funds of $4,800.00 to the BCSE. Aithough the Court had preﬁou_siy
found significant income from workers’ compensation and rental property, the Order
specifically held that the sanction for J ohn Guido’s contempt would be reserved until -
John Guido completed his criminal sentence for false swearing.

J ohn Guido appealed the Order of October 24, 1996, On February 23, 1997, he
appealed to the West Virginia Supreme Court of Appeals regardlng the constructive
trust. The petltlon for appeal was accepted and briefs were submltted On May 15,
1998, this Court ruled that the appealed order was not a “final” order and that John

Guido lacked standing to raise issues relating to his parents’ involvement in the case.
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Guido v. Guido, 503 S E.2dsi( W Va. 1998).

In December 1998, the C1rcu1t Court again heard the case and ordered the
payment of $3,500 00 from Appellant John Guido. Again, this was not pald by John
Guido. Thus, a Petition for Contempt was ﬁled on February 23, 1999, resulting in the

Order of Contempt entered April 30, 1999. This Order vet agam reqmred John Guido to

o make the payment of,‘$3,500.00 by June 1, 1999, or the Sheriff would be commanded to

1ncarcerate J osephme Guido and John Guido. On May 25, 1999, John Guido finally pald
the funds which were frozen in June 1996.

In 1998, J ohn Guido petitioned the Court for modification of his support
obligation. It was heard on December 21, 1998, before Family Law Master Born.
However, the Order was not entered by Judge Fox untrl October 12, 1999 This Order
reduced his obllgatlon to $50 00 per month retroactrve to March 1,1997. John Guido
again petitioned for modlﬁcatlon in 2002. This petition was demed by FLM Born.

- The BCSE ﬁled a Motion for Decretal Judgment in October 2006, requesting
Judgment for arrears owed by John Guido. The Famlly Court granted the Judgment for
the:perlod of January 1, 1995, to October 31, 2006, holding that the statute of limitation
was tolled by the contempt Order of October 24, 1996.

J ohn Ouido attempted to file a timely appeal from the Family Court’s Order to
the Marion County Circuit Court on J anuary 2, .'2007. John Guido stated the follomng
as his grounds for appeal: 1) his previousyelttorney did not endorse the Order of October
_ 24, 1996' 2) the judgment included payments more than ten years old; 3) arrcarages
were incorrect; 4) constructive trust order was incorrect; and 5) Judge Born should be

* recused due to his test1mony in the false swearing tifal,
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= On January 23, 2007, Circuit Court Judge Janes issued an Order which denied
John Guido’s petition for appeal due to his failure to serve his petition for appeal upon

Kendra Guldo and the BCSE. By counsel, John Guido filed a motlon to reconsider or

' reinstate the petltlon for appeal Tl’lIS motion was premlsed on J ohn Guido’s mlstaken

belief that the Clrcult Clerk would serve Kendra Guido and the BCSE. In his Order of

- April 12, 2007, ClI‘CUIt Court Judge Janes ruled that John Guido is not entitled to the

relief sought and den:_ied the motion,

The instant appeal was filed on this Order entered April 12, 2007,

_ Standérd of Review |
The Supreme Court of Appeals of West Virginia reviews the Circuit Court's final
order and ul’timai:e disposition under an abuse of discretion standard. Challenges to
findings of fact are reviewed under a clearly erroneous sténdard Conclusions of law are
reviewed de novo. Shrader v. Shrader, 474 S.E.2d 579 (W. Va, 1996), Burgess v,

Potterfield, 469 S.E.2d 114 (W Va. 1996) See also Burn51de V. BumSIde 460 S.E.2d

264 (W. Va. 1995).

- Statement Regarding Alleged Frrors
The Bureau for Child Support Enforcement assigns no error to the Order entered

April 12, 20607, by Marion County Circuit Court.




Points and Authorities
 West Virginia Rules of Civil Procedure Rule 5
:Wes't Virginia Rules of Civil Proce_dufe Rule 61
West Virginia Rules of Civil Procedure Ruller 80
West Virginia Rules for Practice and Procedure in T amily Court Rule 28
West Virginia Code § 51-2A-11 (2006)

Burgess v. Potterfield, 469 S.E.2d 114 (W. Va. 1996)

Burnside v.'Burnsidé, 460 S.E.2d 264 (W. Va. 1995)

' Guido v. Guido, 503 S.E.2d 511 (W. Va. 1998)
Sh_ra.der v. Shrader, 474 S.E.2d 579 (W. Va. 1996)
Talkiilggon v. Barnhart, 264 S.E.2d 450 (W. Va. 1980)

ARGUMENT REGARDING APPELLANT’S ASSIGNMENTS OF ERROR
I. Whether the inadvertent failure by John Guido to serve the .
other parties with copies of his Petition for Appeal deprived the
Circuit Court of jurisdiction to hear his appeal?
John Guido asse.rts that the Circuit Court implied that the lack of servicé caused the
Circuit Court to be deprived of jurisdiction. In his discussion of West Virginia Code § 51-2A-11
(b), John Guido states, “[tThe intent of the statute that is the subject of this appeal is obﬁously
to extend due process protection to parties subject_t'o those actions within the jurisdictioﬁ Qf
the family éourts by providing them with én opportunity to'seek redress fromr erroneous
“decisions by family court judges. While it is true that under West Virginia Code § 51-2A-11 (b), __

a respondent to a petition for appeal has the right to file a reply to a petition for appeal, this

right can be sufficiently protected by a less draconian measure....” Appellant’s Brief, page 8.

7




-

However, John Guido proposes no solution or “less draconian measure” which would rectify
this fatal error.

An improperly filed petition for appeal does indeed dep.rive the Circuit Court of
jurisdiction. It is the equivalent of an appeal which was not filed — no appeal, no jlirisd_iction.
The Circuit Court’s application of the Rules of Civil Procedure and the Rules for Practice and -
Procedure in Family Courts are hot discretionary; accordingly, the enforcement of these rulesis
not an abuse of its discretion by the Circuit Court.

II.  Whether the Circuit Court’s dismissal of John Guido’s Petition
for Appeal due to inadvertent failure to serve the other parties
with copies of his Petition for Appeal constituted an abuse of.
discretion? : _

" The Bureau for Child Support Enforcement aSserts that the Cii‘_cuit Court

| corret:tly denied the Petition for Appeal filed by John Guido. In his affidavit, John

Guido acknowledges the requirement to serve Kendra Guido and the BCSE and that the
certificate ot service was blank. However, he is requésting this Court to reverse the
Circuit Court’s Order because he did not take any ftlrther action; that the Clerk was
going to fill out the certiﬁcate of service. In any event, Rule 28 (d) of the Rules of
Practice and Procedure for Family Court réquires service in accordancé with Rule 5 of
the Ruleé of Civil Procedure. As the Aﬁpellant acknoWledges, this violated the
requirement of West Virginia Code § 51-2A-11 (b) (2006) which deprived the respondent _
of ﬁltng a reply. .I | | .' - |
The certificate of service appears on the same page as the Verificétion, which John
Guido admits. However, John Guido did not sign or complete the certificate of service.
He does not aver that he was advised by the Marion County Circuit Clerk that the Clerk

would affect service of his petition.




| John Guido .presen.te.d the petition for appeal to the Clerk without coﬁipleting the
name and address of the Respondent, Kendré Gray. Accordiﬁg to Josephine Guido, the
Clerk asked the address and it was han'dwfitten on the front of the petition by the Clerk.
The Clerk asked for an address and:J th— Guido assumed that the service would be
. L e .

The affidé{ri“ts\of J éhri Guido and liis m_ofher,' Josephine Guido, should be given |
little, if any, credibility based upon the prior acts of these individuals before the lower
courts in fhe instant case. John Guido was convicted of false swearing based upon his
 false testimony at the divoree hearing with .Kendra Guido. He lied to the: Court about his
income in order to reduce his support obligation. He hid his money and refused to pay.
Now, John Guido asserts that his failure to serve notice was an “honest mistake.”
| However, J ohn.Guido has shown to the Court that he will say whatever benefits him,
.regardless of the truth of the matter. | | |

Josephine Guido has also displayed her deceit and blatant refusal to abide by the
Court’s Orders. She hid the money belonging to John Guido to as's.i.st him in defrauding
| the Court and Kendra Guido. The Circuit Court beliéved that Josephine Guido
committed fraud. Opin’ioh letter, September 2_6, 1996. Almost three years after the
Court’s initial Order, the Guidos finally surrendered the money, but only under threat of -
incarceration. Josephine Guido’s affidavit says “it was our understanding” and “it was
my belief” that sefvice would be made by the Clerk. She makes no assertions of being -
adﬁsed that service would bé affected by the Clerk.

John Guido asserts th'.at no prejudice will result to the. parties if th.e.' petitionr for
appeal is feinstated. In his petition, he refers'to the Talkington casc regarding a failure

to notify the opposing party of the filing of a trahscript. Talkington v. Barnhart, 264




S.E.2d 450 (W. Va. 1980). He argues that it is somehow similar to the failure to seﬁe
the opposing party with a substantive pleading féquiring a responser. The Talkington
Court cited Rule 61 of the West Virginia Rules of Civil Procedure which requires the
court to disregérd errors or defects which d_Q' not affect the substantial rights of the
parties.

The in'stént facts are not akin to the minor infraction of Rule 80 (c) of the West
Virginia Rules of Civil Procedure in Talkington. No respons'e.or other action is required
for the filing of a transeript. Moreovef, thé filing of a transcript from the lower court is.

- required for an appeal. In Such a situation, the opposing party is aware of the appeal and
1s participating. Because there is no restriction of time to correct errors of the transeript,
failed'n(_)tiﬁ_éatit)n of its filing is merely an inconvenience. | |

On the other hand, the failure tb serve a party with a petition .for appeal, an
adversarial pleading, prohibité the opposing party frdm presenting his defenses, his
entire side of the stofy being ignored. The failure to serve a petition for appeal greatly
affects.the substantive rights of the opposing party — the party is deprived of his right fo’ |

_ resﬁond. John Guido states this Court has held an opposing party can “...establish that

* he or she has sustained such prejudice by means of filing a motion to dismiss the

appeal.” Appellant’s Brief, page 9. .However, there is no way for an opbosing party to file 3

a motion to dismiss the appeal if he or she has not been served with the filing of an

appeal. This is the circumstance in this c;“:lse.

Rule 61 of the West Virginia Rules of Civil Procedure states that, “[n]o érror...by any
of the'parties is ground for granting a new trial or for setting aside a verdict or for vacating,
modifying or otherwise disturbing a judgment or qrder, unless refusal to take such action

appears to the court inconsistent with substantial Justice. The court at every stage of the




proceeding must dlsregard any error or defect in the proceeding whlch does not affect the
substantlal rights of the partles ” (emphasis added) The Circuit Court found that John
Guido was not entitled to the relief sought...and no hearing...is warranted 7 Ttis obvmus
that the Circuit Court determlned that “substantial justice” would not be served by aliomng
the faulty appeal to proceed. Obviously, the Circuit Court correctly believed that a lack of

the opportunity to respor'td did prejudice Kendra Guido and the BCSE.

Conclusion
- John Guido has appealed most, if not all, Orders in this_case, either pro se or by

counsel. This appeal by John Guido appears to be yet another attempt to thwart
colle_t:tion of his support by asserting frivolous claims. Although John Guido is now
represented by codnsel, he has acted as a pro se litigant in the past and has sufficient
expérience with the Court to know that the opposing party must be noticed when filing
motions and appeals. |

Appellant J ohn Guido, and his mother, Josephine Guido, have shown themselves
to be dishonest.” As evidenced by his conviction for false swearing, John Guido has
proven his inability to state the truth to the Court. His mother, Josephine Guido, -
assisted J oltn Guido to hide his income and refused to pay John Guido’s money to the
Court without delay and threat of incarcetation.. Moreover, the Circuit Court found that
she had commtitted a fraud upon the Court.

There is no law or credible evidence upon which to reverse the decision of the
- Marion County Circuit Court. The -only evidence'presented by Appéllant John Guido is
the affidavit of his mother and his affidavit regardmg hls fallure to serve Kendra Guido,

Thus, the Bureau for Child Support Enforcement asserts that John Guido’s appeal is
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without merit and the rulings of the Marion County Clrcmt Court should be upheld for

the reasons herein.

WHEREF ORE, the Bureau for Chﬂd Support Enforcement prays that the Order of Aprll
12, 2007, be AFFIRMED in its entirety.

Bureau for Child Support Enforcement
By Counsel :

- Bul eau for Chlld Support Effforcement
350 Capitol Street, Room 147
Charleston, WV25301 -3703
(304) 558-3780
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