IN THE

OF

WEST VIRGINIA

NO.'
Marshall County (,iVl] Action No. 03 C 56K
(The Ilonorable Mark A. Karl, Judge}
TINA CLARK,
Petitioner and Plaintiff below,

V.

THE HONORABLE MARK A. KARL, JUDGE

OF THE CIRCUIT COURT OF MARSHALL
COUNTY, WEST VIRGINIA, Z"‘E JUDICIAL -

DISTRICT

" Respondent.

VALLEY NATIONAL GASES, INC.’S (DEFENDANT BELOW) RESPONSE

- TO PETITION FOR WRIT OF MANDAMUS .

Counsel for Valley National Gases, Inc, (Defendant below):

William A. Kolibash, Esq.

(WYV Bar L.D. No. 2087)

Richard N. Beaver, Esq.
(WV Bar LD. No. 6864)
Phillips, Gardill, Kaiser & Altmbycr, }’i L

" 61-14th Strect
 Wheeling, WV 26003



TABLE OF CONTENTS

L KIND OF PROCEEDING AND NA F'URE OF THE RULINGS BELOW 2

L SIAIEMLN} OF THE CASE............. ) PP IN 3
Il.  REPLY TO /\S_SIGNMEN"[' OF ERROR......... ST e, 7
IV, STANDARD OF REVIEW........................... ............. 7
V. TABLEOF AUTHORITIES. ... s 8
VI.  DISCUSSION OF THELAW............. ... PP ....... 9
A Tetitioner’s Rl,&:ht to }Idvc Hu Suit Adjudlcclted Hdb Not Been :
o Deniedo S e, 9
3. Respondent The Honombl \f}az k A. Karl Has Not Unnecessauly
- Breached Any Duty Owcd to Petitioner.. PP RP I |
.. The Conlinuances of the T1ial of This Matter Were
: J(Lasondblc Ncce%dry and Done Au,ordmg to Law............ 11
2. The Unncgeasary Costs Potmone1 Asserts Are Irrelevant to
Her Regquest f01 a Writ of Mandamus and Are Shared By
VdH e e e s 14
: L Petitioner Has Remedics E xduswc of an Extr d01d1na.ry Writ of
Mandamus; Namely, S(,cm Ing a lrldl D'itc in the Circuit Court of
Marshall Comny ..... e 15
i RELIEF REQUESTED................ R et 16
CERTIFICATE OF SERVICE. ... SUE e, 18



KIND OF PROCEEDING
AND NATURE OF THE RULINGS BELOW

Valley National Gases, Inc.’s (hercinafter “Valley™) is not a named Respondent in

- Petttioner Tina Clark’s Petition for Writ of Mandamus. However, Valley offers its

Response herein pursuant to the request of the Supreme Court of Appeals of West

. Virginia.

Petitioner’s  employment  with Valley was terminated due to excessive

absentecism:  She filed this case allcging wrongful fermination based primarily on

- workers’ compensation retaliation. T his instant Petition for Writ' of Mandamus results.

from the trial of this matter being 'é(mlinued on six - oceasions. Hovjvcvef, every
_clor.ltin_uaﬁce- Wé’s ap.}.)ropriape, .base'd ub@n_ law am-d. for good cause.

| In five of' the SiXiil’liﬁ:S 'tha{ 1h15 case was con_tinued, the Coﬁrt foliov»;ed
.estab!ishcd ldw 1n r_esd_lviﬁg Sc'hcd-ul'ing céhﬂ.icts. The only time that lhe Court used its. |
di'SCI'eli.On.‘t.Q c‘:.on_tin.ue thi.s_trial .was 1’01*. good caL_isé thn the Court was advised that
Vall..cy’s corpdraté rcpfeﬁé_ntatiﬂc éi’nd pfimary Witness was' sched-uled't_o undergo hib -
: replacement surgery.

-. Rathér tha'n. work with defense.--c.ou.nscl and the Tfial Court to Schédule a néw trail
date, Petmoner ﬁled a Motlon {or Transf er. At the hcarmg on the Motlon to Transfer, the
Court expwssed (.,OH(,CI‘HS that there w.fas 1o legal bams for the transfer. Understandably,

no new trial date has been scheduled whllc the Motion to Transfer is pending.




.

STATEMENT OF THE CASE

Pctitiolne.r, Tina Clark, was terminated for excessive abs_enteéiém. The Véllcy
employee handbook states that “e_xcéssive absentecism and tardiness rhay subject an
employee to discipliﬁc up fo and including termination.” A réviéw of Petitioner’s
eﬁaploymem history with Vallcy proves Valley’s stated reasoné for her termination.

Petitioner !11 st began w01k1ngj for Valley as- a tcmborary receptlonlst at its
Wheclmg, _Wc,ql Vugm]a tdcﬂity thmugh a tempo:cny agency on or about Apnl 4, 2()00
She bccame a full-time leley unp[oycc on November 1, 2000 and worked as a bllhng
- clerk.

| Tust ovél' six months after 'beginning full-time emplc‘).ymer.at' -w'i-th ValIey,. on 61‘

about May 25, 2001 i’cmloner was counseled for c,dlhng off work at a greater rate tha.n'
Was consi uu‘cd acaeptable by leluy Petitioner was informed, on March 25, 2001, by a
notation on her timecard, lhdt “taking m.01e 1hc1n 2 dayc; off for ble inatl year pcrlocl is |
consldel ed Lxcébszvc | | |
On or about October Il 200] Pctmoncr was issued a forﬁml warmng for
excessive dbsentcelsm and adwqed at that tlmc that continued excesswe absenleelsm and
.tardmcs'v, L(}Uld rcsuit in dlsmplmc up to and mcludmg dlschdrge As discipline for her .
_ poor auuldan{,c Pchtbnm was pidCLd on another 90- day probatlondly period and 51gned
an aclmowltdgcmcnt of the srtm(,r I’etluomr undel stood that “her [poor| atiendance at
- work v@s dacmed by Valley to be und(,cepmbic
On December 18, 2()01, i’oilc_}wing numerous additional abéences, V_eﬁley met with

Petitioner and stressed the importance of being at work everyday. Ms. Miller explained



the hardship created among Petitioner’s co-workers When she was ab_sent from work. O.n
December 28, '2001, Pctitio.derl was faid off duc toa reduc’tion in force.
Petmonet was i.(,(,ELHLd to the p(}sm-onrof accounts reeelvable clerk pursuam to
Valley’s rceall pohcy on Apul 5, 2002. Before Petitioner resumed’ her employment,
Pelitioner’s two superviso_rs' met with her enci diée'ussed her earlier demonstfa_ted
proBlems_\vith exc..essive absenteeism, stressed that they were short-handed in _he.lp and
“counted on Pelitioner’s. regular. work attendanee. They advised f’etiti‘oner that they
expecled her work ettendance to improve, Peuhoner promised that her attendance ‘would
not be a p:oblem : | '

_Neverthefess, Pe_tii.iener. did not Vmeet Valley’s dtte.ndanee_ expect_atieﬁs and her
excessive absenteeié;mleo.-minued over 1hc nexfseverai mon’ths preceding her tcrminadon
On or ebout on July 5, 2002 her two SUDCIVISOH seheduled a meetmg with. Pet1t10ner to
_ 'commumcate her 90-day evaluauon after std1t1dg her new job, but due 16 Petitioner’s
-.additiona[ a_bsence, the meeting 'did not Ita.ke place until July 22, 2002. At that time,.
Petitiio'n.er 1'e'ee.i\}ed: aﬁd signed aeknorwiedgemen”t to, another \}\./ritten werning for
e?(cesswe. abqenteelsm-m conjunction w1lh the 90 day evaluation, thercby hlghhghtmg
: the continuing problem |

- Once agam Petmoner faded to improve her atlendanee A&. a result Valley’s HR I_
Dneet(n pledICd ldlkmg pomts for Pemloner $ two qLIpeersors for a meelm;D with
Petltlonu regarding a final wrmen warning on her dltenddnee Valley s IIR Dlrectof
‘made the-deelsmn not to follow the tlnrd step of \/alley’s diseipl_inary procedure,
suspension, as he felt it was no{ appropriate to give m01e time off to an employee who

had an dttenddnce problem.



Once again, Petitionef’s attendance did not impr_oﬁe. In facﬂ in the nine W(.)rk.
days preceding her termination, Petitioner was absent all nine days. None of these nine
days of absence fc[ated to her. arm injﬁry which is the subject of this lawsuit. Of 103
'dvallablc.wmkdays between her rceall in Aprll and discharge in August Petitioner
missed a total of 23 days or 22% of them. Qf the 23 missed days, Petitioner used two
sick days, 10 Vaéation days and 11 aays “off without pay.”. Nine of th¢ 11 days “off
-with'out pay” purportedly were atiributable 10 sinusitis and ﬁne was a result of Petitioner
_ ta_kinQ the day off because 'he.r Boyfriend wﬁs in the hospital because of a bée sting, Ohiy

: oné'day allegedly was due to her arm injury. .

Peutlonel (.clllLd onc of her supuvmms on /\ugusl 25, 2002. to state shc would be
returnmn to work on Aug,usl 26, 2002 Petltlomr did not rcturn on Augﬁst 26, 2002 or
the sevudi days thereafter. However, ])Q‘LIEIOI’ICY assuréd her two supervisors that she
Would return (o wori;l'on_ August 29, 20702. Aga'ih she did not show for wofk nor did she
call to 1c,}.)0.11 off. Asa resuit, hu two. bLipC!VlSOI‘S telebhoncd Petltlonu and tcrmmated_ .

her emplox ment.

Petifioner did' not file a claim for Workér’ Compensation benefits until aftef her -~

tummdllon. on or about Scplcmbc—ér 3,2002. This was the first time thai she aIleged that
, hef alm.m]my was work- re]atcd On the conu a1y, Valley ﬁrst was notlﬁed that Petitioner
was havmb a pmblc,m w1th hu. nﬂht arm on or dbout June 29 2002 when Petltlonel '
' complcu ned to one of her c;upel VISOTS lhat she injured hcr arm while Walkmg her dog. On
or about July 1, 20()2,— Petitioner came to \\_fork with her arfn in a sling and a wrap. She
worked the entire day and did not indicate to her supervisor thét her arm was causing her

trouble or that she needed assistance. Pétitioner’s medical records related to her first



treatment-for her arm indicate that she did not know why her arm hur_t.

Despite her employment history, Petitioner filed a wrongful ferminatibn claim on
ot about March 3, 2003. She has émcnded her complaint twice. Petitioner chose
Marshall County as the venue for her action despite the fact that venue 18 appropriate in
Ohto County because that is ihc Ioc,atlon of hu cmploym(,nt with Vallc,y and the location
from whlch she was terminated.

| Both Petitioner and'VaElcy are .ﬁ'ustraled that this case has béén continued on six
g Se‘pal'éte occeisfdné. H owevu, czich_of the .(_:on_tinuances was for good cause.’ 'F.ive df‘ the
six.times tha_t tﬁis cﬁse was continued, the (;oul't fbllowed és.tablish.ed- law in 'resorlv-ing'
schedulmg conﬂmts The only time thdt the Comt used its dlsc,retlon to contlnue this trial
was for good causc, whcn the Comt was ddvmcd that Valley s corpérate representdtlve :
and- pnmm;y wntncss,: Deborah Gm_dley; was schcduied to undergo hip replacement
surgery f\lthough PoUUonu-chamctcums the ‘;mgczv as merely “elective and has
accused Ms (:ordlcv of scheduling the same to' comcxde w1th the trial, quch is not ﬂu,
case.. Ms. qud ey’s hl_p. was 'm'such deterioratéd shapc that'she could barely walk and
| was in-conétant pain. Resche'duling‘ her stﬁ'gcry wouid place it fnonths down tﬁe surgery
calendar and would smcly result in further dc,teuoratlon of her h1p As the Court is
- aware, 17111(;1}ts do not con‘uol the lloc;pltal bmglcal calendar Ms. Gordley s so called
“elective” V surgery was necessatjy and unavmdable._
The most 1u,cni commuculce was ‘duc¢ to a conflict:- with a crtmmél tial. The
' C()urt pr ovided allunalwe dath of the wcck of Thanksgjlvmg 2007 or March 24, 2008 as
altérnative dates. Dcf'cn_sc- counsel had a scheduling conflict with both daﬁes due to other

previously scheduled trials. Rather work with Defense counsels’ and the Trial Court’s



schedules 1o obtain a new trial cl'ate,'Pe.:titionm"s counsel filed a Motion to Transfer, At
the hearing on the Motion 10 Transfer, the Court cxpreééed concerns that there was no
legal basis for the transfer. No new plopoch trial dates were offered due to the ];)endlng
Motion to hdnsfu |
| IH.

RTPLY TO ASSIGNMENT OF E FRROR

FIVE OF THE STX CON'T INUANCES OF THE TRIAL DATES IN THIS

| MATTE R WERE APPROPRIATE PURSUANT TO RULE 5.02  WVTCR

- CONCERNING IRIAI SCHEDULING CONFLICTS AND THE REMAINING

| 'CONT]NU/\NCL WAS FOR GOOD CAUSE SHOWN BY VALLEY;
ACCOI\DIN(JI Y, RFSPONDFNF THE HONORABI E MARK A, KARL, ACTED
APPROPRJATJ:LY AND WITHIN THE B()UND& OF TH]: LAW ON EACH
OCCASION. |

ST AI\DARI) Or RF VIEW

A writ of m’mdamuq w11 I not issue unless th1ce elcments couust -(1) a clear legal
N I‘l}:,h‘{ in {hc petitioner to the rd]ci soughl (2) a legal duty on 1hc, part of respondcnt to do
thc thlng, which tha, petitioner seeks o compc,l cmd (3) the absence 0[ another adcquaie
-‘remedy “Syllabuq Pmnt 2, State ex rel. f(’uce; v, Czly ofWheelmg 153 WVa 538, 170
S.E.2d 367 (1969}, Airzeau[t 12 /Imenuli 216 W, Vd 215,217, 605 S.E.2d 590, "
592 (2004). The bur dLn of p:ooi as 1o all the elements necebsary to obtain mandémus is
upon the par ty scck:no hc, relicf and a fdl lure to meet any one of them is fatal. Sfate e!v

rel. Richey v. Hzll, 216 W.Va. 155, 160, 60_3 S.E.2d 177, 182 (2004).



© Because mandamus enforces only an estab]iéhed right, “[p|etitioners in
mandamus n’iust have a clear legal 11 ght to the relief sbughl t-herein and such right cannot
be establlished in the _proce.cding.iiself.” Syl pt. 1, Sf-afe ex rel. Kucera v. Wheeling, 153
W.Va. 538, 170 $.15.2d 367 (1969),

Mandamus will .nol lie to direct the manncr in which a trial court should exerciée
its dlscu,non wnh regard to an act 0111’161 }udludl or quasi- ;udlclal but a trial court, or
other mfer101 T.I‘lblll’ldl may be compdlcd o actin a case if jt unreasonably neglects or |
| -refuses 10 do 50. Sfafe ex rel Rahmcm V. Ccma(fy 205 W Va. 84, 86, 516 S.E. 2d 488
490 ( 1999)

v,
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* DISCUSSION OF THE LAW

Petitioner’s requcsf for a Writ of Mandamus against Respondent The Honorable
_Mark A. Karl should be denied Eécause she cannot meet any of the three required
elements. First, Peiitim_lér cannot showthét her right to a trial has been denied.
Petitioner has been given trial daics. Sccond Rcspondent'has not breached any duty |
owed to Peutlonu Respondent has.[uli lled hlg duty lo Peutl.oner by giving her trial "
dates. Rcspondem 8 dppropnalc cmd lawful conduct in gantmg contmucmces of trial
dates arc not brea_chcs of any duty nor is S.'did conduct an indication that the Respondent
ul_l_feasonably ﬁég]ectcd_ to_:s;rchedule the trial in this m.atler or refused to do so. Third,
_VPetitilohc-:.r has a 1'61nédy other than .a Writ of Mandanjﬁs - sh.e ¢an WOI‘Ik With_Defenég
counsel and thé Céur[ to obtain m_ﬁtually ﬁ'o_ﬁvehient d.a.tc;;' for th;: trial, Thus, her Petition
fora _W_rit- of Méndapmé must be d:cnied. : |

A, P(,tltl()mr 8 Rlcrht_t() Have Her Suit Adjudicate_d Has Not Been
Denied, : ' :

Pcutlonér 5 nnh[ to have her 1deuEt pmcced l;J tri dl has ne?er beeﬁ denied.
| Petitioner has not dl]d cannot pomt to any Or der of thc Circuit Court of Marsliall County
| that demes her the nﬂht to a jury trial. Ralhm PLHUOHCi 1S fruslra‘fed as is leley, by.the '
1ndb111ly to keep a trial ddte However, the mabmty to kc,cp a trial date is the result of
' uniortundte cucumstdnucs not thL Rcspondwt The Honomble Mark A. Karl’s refusal to
give Petitioner her ddy in Co_urt._ | |

[t should be hoied.that Petitioner chose venue i, Mérsha_ll County although the
venue of this case aiapropriately lies in Ohio County. The Wést Virginia Vénu_e statute

provides, in pertinent part:



(a) Any civil action or other proceeding, except where it is otherwise specially
provided, may hcreattm be brought in the circuit court of any county

(1) Wherein any of the defendants may reside or the cause of action arose, except

that an action of ¢jectment or unfawful detainer must be brought in the county
wherein the land sought to be recovered, or some part thereof, is; W. Va. Code, §

56-1-1

leley s place of bumnoss is located in Ohio County Peutloner worked in the
Oh]O County office. Ohio Coumy is the location ﬁom whtch Petmoner S employment
was te1m1nated Rathu than file i in the venue whote her employer is 1ocated and from
where she was iermmuted, PCHUOHGI‘ partiCipated in forum Shopping.

\thn choosing Marshalt C onnty as a venue, Petltloner ] counsel was aware that

two Circuit Tudges share the same court room and that the county has an active civil and -

criminal dockct Pctlttonct s Lounsel alqo knew that the same two Judges cover Wetzel
and lylex (,ounty civil and cummdl doekets Petlttoner 5 coumel was aware thdt
continuances in Mar shall (,ounty oceur as a lesult of thc, dbOVC situations.

At thc same time, Petmone] s counsel dlso knew that Ohio Lounty haq twme as

" many jut{ges as Marshall County and twice as many court rooms. Petitioner’s choice of

venue has contributed to_the delay of the'trial of this matter. ”he busy dockets of the two

Judges shaung one court looxp ni \/Icn shall C‘ounty as well as busy dockets in two other

countles have 1csulted n the mdblhty to try this case. IIowwer the Trlal Court has not

refmed 1o try the case. Because Pet; tioner has not been derped the rlght to try her case,
“she has not mot the ﬁ_rst r_equirementfor aw rit of Mandamﬂs to be issued and her

Petition should be donied.
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B. Respondent The [Ionorable Mark A, Karl Has Not Unnecessarily
Breached Any Duty Owed to Petitioner.

Petitioner advances two argumentis to meet her burden of provi:ng that Respondent
breached a duty owed to her related to the trial of this action. First, she erroneously
asserts that the Respondent unnecessarily failed (o try this case. Second, she explains
unnecessary eosts that she has faced due 1o the eonlinuaneee, which is not an element of
proof in secking a writ of mandamus. l?aell issue is discussed below.

1. The Continuances of the Trial of This Matter Were
Reasonable, Necessary and Done According to Law.

Pet1trone1 cites codes of JLIdlClELl eonduel 1elaung to aV01d1ng unreasonable delay
and the emedltlous delezmmahoa of mallms belore the court to support her contentlon
.that the Trial Court bleaehed a duty owed to l]Cl Plamuﬂ" rdenuﬁes the six mslances in .
whrch tlus case has been contmued and the instance when the tiial date was vacated due
to the 1unoval of this aelron to federal court o support her claim of unreasonable delay
HoWever a eloser lool\ into the facts related to the eontmuaneea shows that the delays i in
the tryin g of this case were proper aud una‘void.able. |

The lusl instance that the lta]l date m«, vacated resulted from Valley removmg
th1s casc to Federal (omi becausc P(,u‘uoner raised Family Medical Leave Act Vlolauons.
As soon.aq t.he case was removed to Federal Court, the State Court was precluded by
feder al law ﬁom takmgp fur ther action on {hc, case. After the case was remanded ’Lo the
Circuit Court of Marshall Cou_uty, a now trial date was set.

In five of the .six times that this ease.was' eonﬁnued, the Court was _following |
established law in u,s.olvmg scheduling Lonllleis West Virginia Trial Court Rule 5.02

requires the Court 1o lll"il’ trv criminal lelom cases over eml cases and then requires that



civil cases placed first on the dockef be tried first. The Respondent The Honorable Mark

A. Karl acted éppl‘()priatcly n continui..ng lhcrtrial pursuant to the trial court rules.

‘ On one of the above cited five occasions wheﬁ this case was cbntin'ued,
November 27, 2006, Pc.iitioncr"s case was behind a ¢riminal trial and second on the civil
docket becausc Petitioner chose 1o be placed sccond on 11}6 docket rather than secure a
: l'atg:r trizl date and be first on the docket.

The 'only time that ﬂﬁs Court uséd its discretion, rather t.han Rule 5.02 WV'ITCR'

1o continue this tual was for good cause. ihc Comt was advmed that Valley § corporate

' fepresrcntauvc dnd pnmcuy wilness, .J)cbon h (Joxdley was Scheduled to undergo hlpr
r_epEacungnt surger Y P euhoncris characterizes tho surgery as 'mqrely “elect_ivc” and has |
ac'cuséd Ms. G__drdlcyf of s.c_hc.duiing _th.c same to coin'cidé with the t-ri‘al. HoWeVér,-suqh is
nof the case, | | |

As'the Cdurt'is-awgl‘e, patients do not control the héspital .surgical ca_’léndar._

: Mbrém&;r, Ms Gordlcfs hip'rwas in'such dcteriérated sﬁape that shé cotﬂd bajr.ely'walk
and was in constant mm Reschuduhng her sur;sury would place it months down thc
surgery c,dlendal and would surely 1cqult in further deterioration of her hip. Ms.

_ Gordky $ 80 called “clectwc surgery was n@cssm 'y and unavoidable. Accordmgly, lhe

': Court’s use of'its discretéon to grant Valley’s Motion to C_on,tin'uei was not Qniy correct,
but h‘um.zjlnc. . | | |

Aftel the most recent conumtame the chpondcnt provided the weék of

Thdnkswlvmg, 2007 ;1nd March ’)4 2007 as aiternative dalcs to try this case. Both dates

conﬂlctcd w1lh pzwmuq}y sc,ludulc,d trials by Va.llcy’s_counscl.' Rather, than wqu with

the Trial Court’s and Valley’s counsel’s schedules to obtain the carliest trial date,

12



Petitioner filed a Motion for Transfer although there was no legal basis for the same,
thereby further delaying the trial of this case.

In that regard, the West Virginia Removal statute provides:

A circuit court, or any court of limited jurisdiction established pursuant to the

provisions of section 1, article VIII of the Constitution of this State, wherein an

action, suit, motion or other ¢ivil procecding is pending, or the judge thereof in
vacation, may on the motion of any party, after ten days' notice to the adverse
party or his attorney, and.for good cause shown, order such action, suit, motion or
other civil proceeding to be removed, if pending in a circuit court, to any other
cireuit court, and if pending in any court of limited jurisdiction hereinbefore
mentioned to the circuit court of that county: Provided, that the judge of such
other circuit court in a case of-removal from one circuit to another may decline to
hear said cause, if, in his opinion, the demands and requirements of his office

render 1t improper or inconvenient for him to do so. W.Va, Code § 56-9-1

~(Emphasis added): T ' '

Good cause for removal, for purposes of statute dealing with removal of causes
generally, applies to situations where the judge is disqualified, where unin'téres-téd and
unbiased jury cannot be found in circuit where suit was originally filed, or where clerk of -
court is party litigant. State ex rel. Riffle v. Ranson, 464 §.E.2d 763, 195 W.Va. 121

(1995). Translers are not automatic under statutc dealing with removal of causes
“gencrally. /d. Pelitioner did not and can not meet one of the general situations

contemplated by the removal statute to support-her motion and the Trial Court advised
“her c_(')unse.l ol the same at the hearing on her. motion.

T is clear that Petitioner has faited to mect Eer burden to show that the
“Respondent The Honorable Mark A. Karl failed in meeting any duty owed to her. Both
parties are disappointed that this casc has been continued in accordance to _the"i‘rial Court -
Rules, federal law and the necessary surgery of Valley’s representative; however, the

disappointment is insu!ficient cause to meel Petitioner’s burden of showing that



Respondent breached a duty owed to her. Accordin giy, Petitioner cannot meet the
second requirement for a Writ of Mandamus and her Petition should be denied.
2. The Unnecessary Costs Petitioner Asserts Are Irrelevant to _

Her Request for a Writ of Mandamus and Are Shared By
Valley.

Petitioner complams of several unnucsscuy costs mcurrcd by her as a result of the

continuances in the trial of this matter. None of thg alleged costs are part of'this
Honorablc Court’s consldm dlmns in dcmdmg, whether to grant the extraordmary remedy
ﬁ:questc_d by 1’@1’1_1’101’161.'. Neveﬂhcicss,'\/afley will respond so thal this Honorable Court
has a full undcrsféhdiﬁg of the i.'ssues.' |

I ust Petmonu mlschamctcnzcs the dcstrucllon of Valley s computers. . lhe
event occurred énm 1hc, ong,nml dxscovcxy deadline uxpuod early in the case. Vall(,y was
ﬁﬁcrely r_Qtat_:ﬁ g_old c_omputers out of servicc. Valley’s représentativc__testiﬁed that all
.cvid'er':cc on the compulers was rctaincd and.l.’eti‘lioner was .pr'bvi'ded with the same. A -'

'Sledgehammu was simply Vqlluy 5tandarc cost. clicctlve manncr chosen to destroy

proprlchuy and conﬁ\lmtlal 111Ioummon on all computers ‘Lhdt were rotatcd out of serv1ce %

: Scu)nd Peimonu has not and cannot 1dcnuly one witness prcwously employed

by Va!lcy [mm whom she has been unable (o ob[dm trlal testimony. Pet]tloner 1dent1hes

Dan Baver as a wﬂnessl who is no longu m.[lus uusdmtlon that has caused additional
expensc in gcuun*;ﬂ his testimony, but shc fails [o tell this Honordble Court that she
cance]lcd his-videota md tnal msumony on two occasions. Addltlonally, Petitioner’s
-deceascd 1ath<,: was not 1dmu[1cd aé a witness in Peutmncr s witness disclosure
contained in hor P‘rctriai Memorandum. Thus, Petitioner has lost no witnesses.

Third, Petitioner complains of having to present trial testimony by video tape
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déposition and enduring the stress and expense of preparing for trial on more than one
occasion. Both partics havé been required 1o proﬁide wilness testimony via videotape
evidentiary deposition and eﬁdure the S[]’.CSS and exp.e.nsc of prepaﬁng for trial on several
occasions. Valley, lil\'cwisé, has had to delay putting this matter behind it and moving on.

Petitioner also 50mplains of -unn‘eccssary costs incurred by her as a result of the
continuances in the 1'1'1'21]. of this matter. Valley has likewise incﬁrred additional costs. |
HIOWever., additional Costs_ are not paz't of this Fonorable Court’s considerations in
deudlnﬂ w 1cth(,r 10 grant the (,\tmmdmary 1cmcdy 1equcc;ted by Pctltloncr
Accmdmﬂy, Pctltronu LdmlO'L me@ the second 1cquuemcnt fora ert of Mandamus and
- her Petition Skhoufd be denied.

C. . Petitioner Has .Rc.m cdies Exclusive ni an Extraordmary Writ of

Mandanius; Namely, Seeuring a Trial ])ate in the Circuit Court of
Malshdli (,ounty :

Mdnddmus will not lic to direct the manner in Whth a trial court should exercise
its discretion w1th lc,amd to an act cnhcr ]u(hudl or. qu’lSljudIClal but a trial court, or
other ll’lf.(.,IIOI Lubunal may b(, c,ompc,lk,d toactina case if it szemsonabfy neglects or |
refuses t0 do su. State ex re[ Rahman v. (,cmady, 205 W.Va, 84, 86 516 S.E.2d 488,
490 { 1999)(P mphasis dddad)

As described in dual above in section B thue was nolhmg, unreasonable about
'the continuances in ihﬁ case. illc RCSponduu was s1mply followmg estabhshed trial
court mles Lcjaied to [wc of the contmudmcs [c,d eral law in rcg,ard to'one continuance
and cor.rcctly used 1ts sound cﬁscr:—;tim in continuing the trial due to a serious medical

condition of Valley’s representative. . Likewisc, there has been no indication that the
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Respondent has refused to try this case and the facts as described herein support the
same.

On thc COlltl’dl} Petitioner has another mmdy Her remedy is to cooperate with

. defense c,oungcl and the Court to secure a mutually agreeable trial date, preferably as the

ﬁrst trial on the docke! on the court. Transﬁ:m‘ing ‘Lhis casc to the other judge in the
lSccond Iuchcml Circuit will not alleviate the plobk,ms mhcu’[ in the congested docket or
single court room. -[ransferring this case to another ov01w01ked judge with a full docket
'_lel nol guamntec a 5])Lbdl€] ‘umi ulhel PL‘LlUOﬂLl s case will not be schedulcd untll the
earliest datc on the m,w courl’s irial doc,ktl P(,lmonm has fa1lcd to meet hef burden to
-prove:thci third 1‘3QL111'¢111¢11t_ for the i 1s_suance of a Writ of Mandam'us. Thus, her 'Petition
- must be dcni'c'dt.. o

VII.

RELIEF REQUESTED
Wherelore, VéUey (Defendant Kbelow) prays that this Honorable Court den_y. the
I.’etitioncr’,s Petition for Writ O'f’_'l\/fz.mdamﬁs.

E R'espcctfully submitted

) YALLFY NAI‘[ONA GASFS INC

\

:( //( e

” - Of Counsel for Defendqnt beIow lelcy )
National (rascq Inc. .

 William A, Kolibash, Esq.
(WV Bar L.I. No. 2087)
Richard N, Beaver, I:sq.
(WV Bar L.D. # 6864)
- Phillips, Gardill, Kaiser & Altmeyer, PI LC
61-14th Street
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Wheeling, WV 26003
Phone: (304) 232-6810
‘Facsimile: (304) 232-4918
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CERT {]*I(,A r F or SF RVICE

“:LL'VIC(, of th(, foregoing REE&PONSB TO I’EII’IION FOR WRI'I OF
MANDAM US was mdde upon the other parties to Um action by mailing a irue copy
thereof by United States mail, postage pre-paid, to 1hLll attorneys, this K_’Ziay of

December, 2007, addressed-as follows:

Frank X. Duff, Fsq.

Sandra K. Law, Esq.
Schrader, Byrd & Companion, PLLC
The Machli Cenltre, Suite 500
- 32-20" Street
thulmg, WV 26003
Counsel for Plaintiff

The Honorable Mark A. Karl, Judge
Cireuit Court of Marshall County
C/O Jeffrey D. Cramer, Esq.
- Marshall County Pmsccutmg, Aftorney
Marshall County Court Housc '
Seventh Street

Moundsviile WV 26041

VALLi{ Y NAT IONAL GASES,

M% N/ f 7

_ Of Counsel

William A, Kolibash Vl“sq.
(WV Bar LD, No. 208 37)

© Richard N. Bmvw Iisq.

(WV Bar LD. # 6864)

Phillips, (“ndlll Kaiser & A’tmcyu' PL. {C
61-14th Street

Wheeling, WV 26003

Phone: (304) 232-6810

Facsimile: (304) 232-4918
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