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BRIEF OF APPELLEE COUNTY COMMISSION OF MINGO COUNTY

INTRODUCTION

Pursuant to Rulo 10(b) of the Rules of Appellate Procedure of the Supreme Court of
Appeals of West V1rg1n1a the Appellee County Commission of Mmgo County,
(“Comm1s310n D, defendant/respondent below, files this brief seeking to have the dectslous of the
Circuit Court of. Min_go County,l West Virgin_i_a ordering the Sheriff of Mingo County to sign
| checkﬂs is511ed by the CommiSsic_in inlpaj,rment of 2004 flood work upheld beoause the de.cisions .
were correct, |
| The circuit court considered tlte Sheriff’ s law enforcement concerns, his duty as ex .
officio county treasurer, the Comm'issiou’s responsibility and authority to suiaervise -a_nd manage
| the ﬁscal aff_airs_ of the county,._ the relevant lew, snd conclutled tllat the Sheriff had a legal duty
to sign the.chec_ks.' | | o | |
Though sttomey fees and. interest were awarded against the Sheriff bjf the circuit coutt,
- the C'ommission does not take a posi'tiou on. the awards since the payment: thereof would in
essence be au'expendimre of oouu_ty fuuds as t_he payments uvou_ld come out of tlle Sheriff’s.

o lbudgé’tfl -

KIND OF PROCEEDING AND NATURE OF RULING BELOW
Mareum Tt'ucking Compauy, Inc. (“Meroum”) and 263 Towing, Inc. (“263” ,'
'Plamtxffs/Petmoners below ﬁled Wnts of Mandamus in the Circuit Court of Mmgo County on

October 18 2005, seekmg orders oompellmg the Sheriff of Mmgo County, Lonme Hannah, to

- ! The circuit court ordered that attorney fees and interest be paid out of the Sheriff’s
budget. (Court’s Marcum Amended Final Order Granting Writ Of Mandaums, § 23, 24, and 25;
263 Final Order Granting Writ Of Mandamus 1] 21,22, - attorney fees only) _



sign checks 1ssued by the Commission to them in payrnent of 2004 flood related work. Marcum

and 263 filed Amended Petmons for Writs of Mandamus on Jammary 20, 2006 n response to the -

 cireuit court’s order for additional 1nformat10n

A hearing was held on the Marcum writ on August 29, 2006. The 01r01.11troourt entered an

- Order on September 29 2006 orderlng Sheriff Hannah to sign the Marcum check An Amended
VOrder was en‘tered by the circuit court on October.3 2006, ordering the Sheriff to si g11-the

~ Marcum check and. awardmg Marcum interest of $9,027. 19 and attorney fees of $4 214.00.

A hearmg was held on 263 s writ on October 2 2006. The circuit court entered an Order
on QOctober 3, 2006 ordering the Shenff to sign the check and awarding 263 attorney fees of
$1,575 .00. No interest was awarded by the _circuit court, = .

Shenﬂ' Hannah ﬁied motions to vacate the cirouit court’s Orders granting the Writs, to
stay the proceedings; and to disqualify J ddge Thor1".1sbury.2 Chief J ostice Davis refused the _
.Sherlﬂ" s request to dlsquahfy Judge Thomsbury J udge Thomsbury thereafter demed Shenff
Hannah’s motlons to vacate the Orders and to stay the proceedings.

STAT EMENT OF FACTS

Wldespread ﬂoodmg occurred in Mmgo County, West ergiman in the spnng of 2004
: Ae a result thereof Marcum and 263 along with others, were employed by the Comrmsswn to
do ﬂood Tecovery Work As the Work progressed Marcum, 263, and others submitted invoices to
the Commission for payment
- In July and August of 2004, Mareum subrmtted mvorces totahng $133 275.00. Partial
. payrnents totaling of $30,000.00 were made, leaving $103,275.00 owmg to Marcum, The .

- Coromission, after review of the billing by-its Emergency Services Director, issued a check in

2 The motion of disqualify was made aﬁer the hearings.



paj_r.ment of the outstandirté Marcum o_alance orr June 15, 20(.)5.. Sheriff H_anrtah refused to sign
the check._ Three other checks were issued in pdytnent of Marcunr - September 9, 200.5 , October

28, 2005, and July 12, 2006; the sheﬁff'refuéed to sign each one. Marcum on October 18, 2005
filed its writ of mandamus asking that the ci'reuit.court order Sheriff Hannah to sign its check as
it was his ministerial duty to do so.’ | - | | |

The olrouzt court helda heanng on the writ on August 29“‘ 2006.° The circuit court by
Fihal Order dated September 29,2006 and by an Amended Final Order entered Ootober 3, 2006,
ordered Sheuff Hannah to mgn the July 12 2006 oheck | | |
Invowes totahng $313,180.00 were submttted by 263 in July and August of 2004. A

_pa;rttal payment of $25 OOO 00 was made in March 2005 making the outstandmg balanoe owed
263, acoordmg to its mvomes $288 180 00 Of that ﬁgure, a check for $7, 680.00 was issued by
the cornmtsswn on June 10 2005. The Shenff rofused to 31gn “Two other checks for $7,680. 00 : -
- were 1ssued n payment by the Comrmssron September 9 2005 and October 28,2005. The
Sherlff agam refused to sign. 263 filed its writ of mandamus on October 18 2005. While the
writ was pending, the Comrmssron dlsoovered an error in 263’s calculations and reduced the
.$7,680.00 to.$6,680. A check was issued in payment on 'July 11, 2006. The Sheriff refused to - |
& s.i.,gn. Following a review of 263s outstanding:imf.oioes by ttle Commisstorr and rtegotiatiorrs_' '
with 263 the -Comrllission issued a oheck in full payment to 263 for $175 .00.0 (which -incitlded. |
| the $6,680. OO) on September 20, 2006 The Sheriff refused to sign the check
The circuit court foilowmg a writ heanng on October 2, 2006 ordered Shenff I—Iannah to

| sign the check, The: Order is dated and ent_ere_d October 3, 2006. '

? Sheriff Hannah was initially represented in the writs by the prosecutmg attorney The
prosecutor withdrew upon objection of Marcum and 263 because of hls prior disquallﬁcatmn in
cnmmal proceedmgs mvolvmg Marcum and 263 :



The Appéliant, Sheriff H_annah, }éoints out in'iais. Statement of Faét_s thét the owners of
Marcum and 263 asserted their Fifth Aﬁendniénf rights in another proceéding. This other:
proceeding was an ouster suit broﬁght by Sheriff Hannah against Cominission President Grég h
Smith aft_ef the writ hearings.

~ The owners of Marcu,m and 263 asserted their Fifth Amendment gﬁrivﬂege in the ouster

' suit.under questioning from Sherif_f Ha:ﬁnah’s lawyer, Letitia Neese Chafin. Sheriff Hannﬁh had
testified earlier in the case .that the. in\}estigafion Was'stiil 0ﬁ going.
| Sheriff Hannah in the ouster sdit, asserted as grounds for removal, his argument set forth
on page 14 of his brief, that Cormmssmn Pres1dent Greg Snnth violated the faw by representmg

. ‘Marcum Truckmg It should be made clear in the begmmng that Connmssmner Smith’s

representahon was on a WhoHy unrelated matter* and that he was not representing Marcum

: before the Comrmsswn.

ARGUMENT -

L THE CIRCUIT COURT ACTED PROPERLY IN ORDERING THE
+ SHERIFF TO CARRY OUT HIS DUTY TO SIGN CHECKS ISSUED
BY THE MINGO COUNTY COMMISSION IN PAYMENT OF FLOOD
RECOVERY WORK BECAUSE THE SHERIFF HAD REASONABLE
TIME TO INVESTIGATE AND ACT UPON HIS SUSPICIONS OF FRA_UD.'

A County commissions, not sheriffs, are Vested with the superv131on
and administration of county ﬁscal affalrs

Ttis clear that the Commlssmn not Sheriff Ha.nnah is Vested with the superVISlon and

- administration of the fiscal affairs of Mingo County “They [county commlss:lons] shall also,

* Comm1551oner Snuth in Aprﬂ and M'ly of 2005 1epresented Jolln D. Marcum, one of
the owners of Marcum, in an Emergency Protective Order and injunction involving disputed -
property rights with a relative. In Graf'v. Frame, 177 W.Va. 282, 352 S.E.2d 31 (1986), the case _
cited by the Appellant, the public official had a conflict because he was a member of the State
- Board of Regents while at the same time he was suing physicians who were faculty members at
the WVU Medical Schooi and worked at WVU Medical Center



under such regulations as may be prescribed.by lavtf, haye. the superintendence and |
administration ofz‘he im‘.e'rmtl police and f ecal .aﬁc‘zif‘s of their counties.” W Va, Const., art. 9, §'
11. (emphas1s added) The same authonty is granted in W.Va. Code § 7-1-3 and 5. WVa §7-1- |
3 in pertment part reads “They [ county eomtmssxons] shall also under the ru}es as now are or
may b_e prescribed by law, have the eupermtendence and admzmszfmtzon of the zntemal pohce_

' andﬁscaf aﬁ"atrs of their counties . . . .” (emphasie added). W.Va. § 7.-1'-5'in pertinent parts ..
reads: “It shall be the duty'of the county oontmisston _of each eOunty'to .. supervise the general
ntanagement of the fiscal nﬁairs and 5ust'rtess of each county . . . (emphasis added).

| This fiscal power includes discretion coneetning the payment of 'olai.r_ns'..a'gainst the

.'county. Pursuant fo .se.ction (b) .(I) of the Prompt Pay Act of 1995 W.Va. Code § 7-5-7, county |
commissions are to issue checks in payment of Iegttlmate uncontested 1nv01ces ‘within 60 days of

: recelpt See also W.Va. Code § 7-5-3 which states that the county commissions dec1de whether

1o allow o_Ianns against the coun_ty, and W.Va. Code § 7-5-8 statlng that no suits based on

- contract may be brought agzunst the county, ‘until [the] claim first presented to commission for '

 decision on payment

: _Sherlff Hannah is only the ex ofﬁoi_o treasurer of the. county and is not _yested Wit]n

| _ discretion in the'mana.gement of county tiscal- a.ffairs See Syl.le‘ous Point 1, Damron v. Ferfell .'
143 W.Va. 773, 143S.E. 2d 469 (1955) see genemlly W. Va Code § 7—5 1. Hei is to pay Iawful

| orders Issued by the commlssmn, 81gned by the pr emdent of the commission and the county
clerk. W.Va. § 7~5 4. Ifhe refuses to do so, mandamus 15 a proper remedy See Eureka Pipe

: Lme Co. v. Rzggs 75 W Va 353 83 8. E. 1020 (1914) syl pt. 3, Stare v. Rogers 158 W.Va.

1041, 217 S E 2d 65 (1975)



Notwithstanding the Sheriff’s dutie.s as ex Qfﬁcio tréasuter, he also has the ot_hef duty as
sheriff to investigate and' enforce 'thé léw within his jurisdiction. Monzingo V Barhhart, 169
WVa.31,285S.E.2d 497(.19.81) '(citing. 16 M.J. Sheriffs § 2). Admittedly, his ministerial duty as
ex officio treasurer and his in?estigé.tive duty as sheriff may at times, as 'they have in this case,
c.orﬁe into con.ﬂ-ict. .. i

lThe Sheriff’s excuse for not signing i‘he.chécks' isin essenée that he believed that-
Matcum and 263 cofnmifgted fraud by bi.lling for work not performed. If he bad réason to believe
these suspicions then he had a duty to in{/estigate. But his duty td invesﬁga‘te and proéecute is
not unlirﬁited, as there are otﬁer qdnccms besides his suspicions: the commiésioﬁ’s fiscal
- responsibilities and the she.riff.s mir_li.steriél'dufy. a.s.ex o_fﬁcio_treasurér. _

B. When a public official fails to perform his duty within a reasonable
time, he may be compelled to do so by mandamus.

By October 2, 2006, the date of the last writ hearing (263 4s writ), Sheriff H_aﬁnah’s
ingfe_sti gation info the ﬂo.od work had been going on for over two years, with no results, other
* than failed indictments on other Marourn and 263 invoices. (Marcum Amended Final Order
Granting Writ of Mandainﬁs, Findiﬁg's of Factq 4; 263 F inai Order Granting Writ of Ma_nd_ainus,
_ AFin_dings .olf Féct ﬁ[ 7). Sheriff ﬁannah i.ivas required to perform his 1ﬁinisteria1 d‘lity to .sign the
| chéck_s.because he had reasﬁnéblé time Within_ which to act .upon his suspicions_.. |
When public ofﬁci_étls faii to .perform their ministerial dﬁty a;[ a t_ime required by _1av§, '

mandamus will lie to compel the .discharge'of sﬁch duty within a reasonable time. See, Lacko v.

> The owners of Marcum Trucking and 263 were indicted in January 2006 for frandulent
billing for 2004 flood work. Sheriff Hannah appeared before the grand jury. Neither the
“Marcum” nor the “263” indictment included any billing associated with the payments which
were the subject of the writs. The indictments were dismissed upon motions of the defendants
and the State’s Motion to Nolle. No subsequent indictments have been returned by a grand jury.




..Richarc.ison_, 450 S.E..Zd 641, 192 W..Va. 52 (1994) (mandamus awarded against Workers |
Cornpensation Commissioner after unreasonable delay in processing olairnants claims); State ex-
| rel. Paterson v. Aldredge, 173 W. Va 446, 317S. E 2d 805 (1984) (mandamus issued oompelhng
judge to rule on mot1ons as 33 months delay was unreasonable) State ex rel. Cackowska V..
Knapp, 147 W.Va. 699, 130 S.E.2d 204 (_196_3) (mandamus issued requiring circuit judge to rule
ona i)efition as seventeen 1non_th delay. deemed unreasonable); State ex ref. Fred Griggs et al. v .
Patrick C. Graney, State Road Commissioner, 143 W.Va. 610, 103 5.E.2d 878 (1958),
{mandamus pfoner remedy to require State Road Comniissioner to .ﬁle condefnnation suits for |
| property damage When a reasonable time has passed since the alleged damage) o o '
Shenff Hannah certamly has had plenty time to act upon hlS suspicions. He sets out his 4

: Suspiolons and reasons in his brief but never prov1ded the Commlssxon nor the circuit oou_rt with
any speciﬁc info_rmation to .support nis refiisal to sign the checks. fMarotun Writ Transcript., pgs.
17,18, and 23'-'263 Wfit Transcript, pes. 11,13, | 14, 15' 16,17,18, and i9- Marcum Amended -
Fmal Order Grantmg ert of Mandamus Flndmgs of Factq 4 263 Final Older Grantlng Writ of -
_ Mandamus Fmdlngs of Fact 17). In fact the Comrmsswn by three separate letters to the sheriff -
_asked him for his input into the Marcum and 263 invoi_ces._ 6 (Maroum Tr., pg. 22 and 23). He
never responded, . | | | | :

| C.. 1t is the C'ommiss.ion’s ultimafe resi)onsibility under the Proﬁpf Pay |

Act, not the Sheriff’s, to determine what are legitimate and uncontested
invoices entltled to payment. o
The _deterr_mnatlon of whether a_b111 is Iegitilnate and uncontested is a function of fiscal

discretion which lays with the Commission not the Sheriff. That is not to say fh_at the Sheriffor - o

S The letters are dated October 14, 2005, December 20, 2005, and March 28, 2006.



| anyoee else could net “contest” an _inveice_by providing.the Commission inforrﬁatioﬁ and
. reasons why a bill .should nQ't.be paid and have it cens.idered.
: If should be kept in mind that while the Marcum and 263 invoices remained unpaid,
interest at 9.5'%'u1'1de_r the Prompt Pay Act was .acerujng.7 Interest on the Marcum bill Wes_
| ”ac.crui_ng. at $817.59 a month and on the 263 bill at $2,281.43 2 month. Tt would have been
| ﬁ.scal'l.y irr_esponsib’le for the Cemfni_ssi_on to ignore this. Aeting responsibly, knowing that
) 'decisioﬂs needed to be made,'the Commission invited Sheriff Hannah, by letter three times, to
- provide it with his input concerning tile Bﬂ.ls: What- amouhts he disputed and why. He never did.g
D. It would bea violation of the constitutional separatioln of powers for
courts or any other entity besides the county commission to decide
the payment of county bills.
‘ The Coinmlssmn has acted respon_sﬂ:aﬂ;ty in carrying out its constitutional aﬁd statﬁ'tory_
duties'. tolsupervise and I_nenage -t_he couﬁty’s fiscal affeirs,'
Prior to approval, Mareum’s. invoices. were reviewed and approved by the county’s
| Emefgency Services Dll‘GCtOI‘ The Commission personally mvestlgated and rev1ewed the _l ' o
invoices from 263 prior to approval Sherlff Hannah was asked to provide the Cormmssmn w1th | |

,h;s objectmns to t_he invoices and did not. By the time of W_nt_hearmgs, Sheriff Hannah’s.

investigation had been going on for over two years, all the while interést was accruing on the

: 7 The mterest is at the rate determined by the state tax commissioner under the
prov1s1ons of W. Va Code § 11- 10-—17(3) See The Prompt Pay Act of 1995, W. Va. § 7-5- 7(b)

(0.

8 The sheriff agreed mn October 2005 just before the filing of Marcum’s writ, after a

* meeting with his counsel, the prosecutmg attorney, commissioner John Mark Hubbard, and
Commission counsel, Glen Rutledge, to sign the September 9, 2005 Marcum check. He changed
his mind several days later and by letter dated October 21, 2005, notified the Commission that he
would not sign the check, not because he “contested” the bﬂi but because the check was not
signed by the president of the commission. A check with the Commission president’s signature

-was issued on October 28, 2005. The sheriff refused to sign 1t



in_voices.'And ﬁnaliy, it should be remernbe'_red that Sheriff Hannah 'in October 2005 ihad agreed
.to srgn the Marcum check but later refused, not because he contested thie i 1nvorce, ‘but because the -
| presrdent of the Commissmn had not srgned the check.

Article V, § 1 of the Constltutton of West Virgmta prohibits one department of

| govemrnent from exercmmg the power ef another “The legislative executive and 3t1d101al
departments shail be separate and distmct so that neither shall exercise the powers properly
belon gmg to either of the others; ....” T hrs isa fundamental part of our Iaw and must be sinctly
constmed Syilabus Point l West Vi zrgzma Citizens Action Group v. West . Vzrgmta Economic.
Developmenr Grant Commzttee 213 W.Va. 255 580 S.E.2d 869 (2003).

To allow the courts as suggested by the West Virginia Sheriff’s. Assoc:lation in its amicus
brief, or another entity other than the Comrnissron as suggested by Sheriff Hannah fo. demde
whethei bills mcurred by a county should be pald would v1olate Artiele V §1 along with the
constrtuttona} and statutory \authority given to the county commission.. This does not mean
howeveri that the commission is ttnoridled its-discretion.

A standard of reVieW ah‘eady exists in the courts for reiriew of the discretion of pnbiio :

bodies such as the oOmmis__sion._This. Court has set forth that, “A court will not ordin.ariiy .

: inte'rfere'with the action of a public offieer o'.'r_triounal elothed with discretion, in the ab.sene_e ofa _'
clear shoWing of fr_aud, collusion or palpable-_ai)use of discretion. S'yilabus Point 2, Bane v. The
Board of Education of Monohgalia 178 W.Va. 749'l 364 S.E.Zd 540 (1’987);' syl. pt. 6, | Pioneer N
Co. v. Hutchinson, 159 W.Va. 276, 220 S.E.2d 894 (1975) Although not requlred to because it
did not have a writ of mandamus against the commission before it, the circuit court in essence
inquired into the validity of the c_ommission’s decisions when considering the writs. (Marcum

Tr., pgs., 17, 18, and 23; 263 Tr., pgs., 13, 14, 15,16,17,18, and19).



| L MANDAMUS WAS A PROPER REMEDY

For a writ of mandamus to .prope.riy. isSue three elements m11st coe)dst: “(.1) th.e-ex.isten'ce
.of a clear r_ight in the petitioner to the: relief seughf; (2) {he exietence of a legal duty on the part of
the respondent to do the thing_the' petitioner seeks to compel; and (3) the absence of anothef o
adequate remedy at law." Syllebu's Point 3, Cooper v. Gwinn, 171 W.Va. 245,'.298' S.E.2d 781
(1981). | ”

It is clear that Ma_rcuzd and 263 aﬁer more t_han:. two ﬁrears of delay and ﬁ1e Commission’s
| decision to pay them had a'clear. legal right o heve the checks signed by Sheriff He_nnah. Sheriff |
ﬂannah had a reasonable time to act upon his suspicions of frand. After a reasonable time, |
Sheriff Han'hah’-.s “discretion” turhed into a duty which could be compelled:by mandamus.

Part of Sherlff Hannah s argument agamst the writs 18 that the C01nm15310n did not have
the money to pay the invoices and overspend 1ts budget to do 50. Not true. Shenff Hannah atno
time, in h1s answer to the \_?vrzts or at the wmt_ hearings raised the issue. The circuit court asked in |
the Marcum hearing if there Was any dispufe whether there was money to pay the check.
| (Marcum Tr., pg. 10) There was no dlspute Had the Commission overspent its budget to pay
: .the mvmces as suggested the state auditor would have made a ﬁndmg in the followmg years
fiscal andits. 1t did not and has not. | |

Sherifmaﬁnah eites Ratliffe v. Wayne Cdunty Court, 36 W.Va. 202, 14 s. E. 1004 (1892),
for the prop051t10n that mandamus was not a proper remedy because the “County and Sherlff are
jointly hable for these damages in the form of prejudgment interest and attomey s fees.”

(Appellant’s Brief, pg. 175 Ratlz'ﬁe does not hold that joint liability ofa county commission and

? Sheriff Hannah’s argument seel ks to make the commission vicariously liable for his
refusals, which it opposed. To adopt the Sheriff’s argument is to say that the “penalty” (attomey
fees and interest against him for his fallure o s1gn the checks) makes the remedy wrong.
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a sheriff makes mandemus an inappropriate remedy. The writ in Ratliffe Was refused because
there was nothing in the record showing that the county court had a duty to pay the pet1t1oner Id.

cat 22 not on any prmc:lple of joint Ilablhty as suggested by the Appellant

It is clear that mandamus is a proper remedy to require the performance of a.
.nondlscretionary duty by govemmental agencxes or bodzes Syllabus Pomt 1, Smte ex rel.
Allstate Insumnce Co. v, Umon Publzc Servzce Dzsmct 151 W. Va 2-07 151 S. E 2d 102 (1966);
syl. pt 4, Sz‘az‘e ex rel Affiliated Consz‘r T mdes Found \2 Vteweg, 205 W.Va, 687 520 S.E.2d
854 (1999) syl pt 3 Al!en v. State Human Rzghrs Commission, 174 W.Va. 139, 324 S E.2d 99-
| (1984) syl. pt. 4 Glover v. Sims, 121 W. Va. 407 3 S.E. 2d 612 (1939). syl pt. 3, State v. Rogers

158 W.Va, 1041, 217 S.E._Zd 65 ( 19_7'5). Mandamus was the appropriate remedy-to compel

Sheriff Ha_nn.éh to perform his duty.

- CONCLUSION
' For the foregomg reasons the County Comrmssmn of Mmgo County respectfully
_ requests that tms Court uphold the decmons of the Clrcult Court of Mlngo County ordering the |
.Shenff of M_mgo _C_ounty to sign checks issued by the Commission in payment of Ma_rcum- o
.T.‘nick.ing.Company_, Inc;,. and 263 Towing, Ine. .. | | |
| ’. | - Respectfully submltted
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