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iNTRODUCTION
Now comes the West Virginia .Depa.rt.ment of Health and Human
Resodrces (.hereinafter referred to as the Depar_t'ment), a.nd provides this Honorable
Cour_f with a response to the Brief éf the Apioellént, Guardian.ad Lit.ém for .infant,
Summer D., also reqtlze.s.ting that this Honorable Court deliberate what a substantial
impact the lower co'urt’_s .d.ecisio'n would have on the infant, Summer D if the
decision were to be uphelid. | |
KIND OF PROCEEDING AND NATURE OF RULING
| This .is a ci\}il éhild abuse and néglect proceeding thé_t .Was initiated
after the Department was contacted by the_Missoufi Départment of Social.. Sefvices
and advis_ed that Appel!eé, Abril T., had previously had her .pa'rental rights
terminated.’_co two (2) children by an Order e.ntere.-d on April 15, 20(55, in Taney -
County, Missouri. The Departmeht of Social Services also indicated that there was

a possibility that she had subsequentlv given birth to another child in the State of

West Virgin_ia. .B_as'ed on this information and confirmatibn that Appellee, April T.,
had given birth to anoth.er child, the Department .filec_l a Petition on April 26, 2005, -
alleging a previous termination of parental r.i.ghts and continued concerns regarding_
'her.ab.il-ity-to parent a child, |

On December 2', 2005, Appelllee, April T., entered Admissions to the -
Pet_ition_and was subsequéntiy granted an improvement périod. A Family Case
Plan, includin.g'th_e objectives of a poSt—adjudiéatory improvement_ p'eriod-, wés

aécepted by the Court on April 27, 2006. On September 11, 2006, the Guardian
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ad Litem filed 'é Motibn_to Terminate the Improvement Period of.AppeIIee, April T.,
and a Mction tq Amend the Petition té include al!egationé against the bioibgical
father of Summer D, Appeliee, Ddug!as D. o
A he.aring was scheduled to consider the Motioné on December 20,
2006, at whicf\ time Court bifurcated the issues; The Motion to Terminate the
_ Imprﬁvemént' Period was addressed first by the.Court, and testimony was
presented regarding Appellee, April T.’s, lack of iorbgress, and the safety and
apbmpriateness of placement of the child. The Cgurt d_id n_oi: Eear testimony on- |
the Motioh to Amend fhe Pétitibn. By Order eritered on January 18, 2007, th.e
Court Qrantéd the Mbtion to Terminaté fhe -lmproverﬁent Period and denied the
Motibn to Amend the Petition. The Court further Ordered that custody of Summer
. D shall be returned to Appellee, Douglas D | |
On March 20, 2007, the Guardian ad Litem filed a Petltlon to Appeal -
the Iower Court’s Order. This Court granted said Petition to Appeal’ on April 19,

2007. ._A Brief was subsequently filed by the Guardian ad Litem on May 23, 2007.

- STATEMENT OF FACTS

On April 26, 2005, the Department filed a child abuse and/or negléct :

| Petition specificaiiy aifeging that Appellees, April. T., and Douglas D., were the .
parents of the infam‘. respondeht, Summer D., who was born on Decémber 27,

2004. The Petition further alleged that Appellee, April T., had previously had her
parehtal rights to two (2) of her biolbgical children terminated by a Court Order ' | o

entered on April 15, 2005, in Taney County, Missouri. This Petition was a result




| of the Department beih_g_ contacted oﬁ April 23, 2005, by. the Missouri Department
of Social Services regér,ding the previous termination of Appellee, April T.'s
parental rights, and concerns the Department of Social Services cont.i__nued to have
aboui any c_hild in her custody being in danger, due to her_inabi,lity to parent. The
Petition was accépted by the Cour_t ahd the infant respdndenf waé placed .in the. -
| Debartment’s custody. |
A preliminary heari'n,g was originaﬂy scheduled 6n May 11, 2005;
however,.counsel'for Appellee,_ April T., mdved the Court for a con.tinuance until | |
furthef documentation Was obtained from the State of Missouri. There was nb
. objection made by any party. and the motion was grantéd. -Thé infant respondent =
continued to be placed in the Department s custody and the Court Ordered that the
Appellees should be permltted superwsed visits with the mfant respondent four (4)
times a week for a period of one to one and a half hours.
| Upon on its own Motlon the Court appomted a Court Appomted

Special Adyocate (herelnaf__ter referred to as CASA), on May 24, 2005. By sauj o
Order, thé_CASA volunteer was to complete his/her investigation into the
circumstances of the child.,. to submit reports to the Court, t.o a_ttend' any _Court
proceeding.s involving the child, to closely monito.'r all matters unt_il. relieved by the
Céurt, and to be responsible for remaining an advocate for the .child throughout the.
proceedings in such a mannér as would affect the child’s best inferesfs.

- On May 31, 2005, the parties returned to Court for a status hearing. It was



déterhined at that heéring that a Final Order had been entered by fhe Taﬁey
County Circ.uit Courf terminating the parental rights of Appellee, April T., to two
{2) of'her.biologicai children. The Court was fdrther advised that the appeai period
had expired _Witho_ut a.n appeal ever beiﬁg. fiied':. Further.information gafned-frdm_
Taney County, Missouri, indicated'thé.t A[.;)pel.lee, April T. was IQW fu_ncti_ol'ning and
ha_d difficulty retaining in.formation. regarding fhe care of children. It was repdrted
that Appellee, April T."s, first child was removed from her care in September,
- 2001. At that time, she began parenting classes and counééling. SubSequ'éln_t to
her firs‘_c' child being remove.d from her custod\), Appellee, April T., gave birth to a
second.child. This child was iﬁitially piacéd ln foster care but was eventuallv.
re.turned to her custo&y? while her older child femained in foster care. Appeliee,
April T., received intenéive in-‘homé serviceé when her younger child_Was returned
to her éustody. |

- Unfortunately, Appellee, April T., Was-_un_able to utilize the serviées
énd skillls offered. Her younger child sﬁffere_d a broken femur while. in her custody.
Initially, Appellee, April T., provided false information regarding the child’s injury;
However, at th_e conc;lusion of the investigation, it was determined that the ch‘i!d
‘had been abused by his biological _fathér,' Whp'waé Abpe[lee, April T.’s, husband,
and that Appellee had not only failed to protect the child from injury, but that she
élso failed th> séek medical treatment for the cbild for at least one (1) week.. After
her younger chifd was placed badk into foster caré, Appeilee, April T., fai!ed tb _ |

actively participate in any service in an attempt to have her children returned to her



care. Apce!iee April T. moved to West Virginia in Sebtemb.er 2003. Her one ( '1) |
and only visit with her children in Mrssouri occurred in May, 2004 at Whlch trme '
Appellee, Douglas D. accompamed her. It should also be noted that Appef!ee, April
T., was pregnarit W_ith tﬁe infant, Summer D., at that 1t.ime. |

| Ar the hearing on May 31, 2005, the Court determined.thet’ the case
sh’ould'proceed based upon the prior termin.etion in Missouri and ad.ditional
information obtained from the Misso_uri Depertment of Social .Services.- The
Appellee, Abril T., waived her rightr to'a prelimin_ary hearing on that date. The
Codr't Ordered her to submit to a psychiatric evaluation end' further .Ordered that
Summer D, should remain in the Department's custody, and supervised visitatio'n.
wrth the Appellees should contrnue as prewously Ordered |

At the next hearmg conducted on December 2, 2005 the Court noted
that Apcellee, April T.'s, evaluation had been recelved by all partles and proceeded |
toinduire of counse! for Appellees if they.understood the nature and consequences
of trle pro.c_ee.din'gs. Both attcrneys answere_d affirmatirlely. The Court then -

inqu.ired of ccunse%’s understandir!g of Appellee, April T. potentral for parenting
skills and the Iack.thereof. Counsel for Appellee; April T., acknowledged his
client’s understanding of her lack of parenting skills. The Court then duestioned
Ap_pellee; April T., regerding the nature and consequences of the proceedings and
the rules and conditrons of the improvement ‘p.lan._ Ap.pellee, Abril T., admitted that '
she Iacked the present ab'ili.ty to adequately care for the child. The Court then |

“made a finding that Appellee, April T.’s, admission was willingly and voluntarily



made of her own free will with a knowledge .and understanding of the
consequences. The Court Ordered that Surnmer D should remain in the
- Department’s cu'stody and supervised visitation with Appellees should continue.

At the status review hearing on January 30, 2006 it was reported
that Appellee Aprll T., had suffered a mfscarnage and that she had a!so divorced
her prewous husband and changed her name to Lemasters Agaln the Court |
_ Ordered that Summer _D., should remain in the custody of the Department- and |
supervised viéitation with Appellees should continue |

At the next heanng scheduled on April 27, 2006, the Court recewed a
- written plan of rmprovement which had been recommended by the MDT. The -
'.Court, after-revrewmg the conditions Wlth Appeliees, approved and accepted the
plan. The goals to be addressed during the'improvement.period included Appell_ee,
April T.improving her parenting skills to a level sufficient to parent the intant |

respondent, Summer D. This goal was to be achieved by completing parenting

and/or adult life skills classes provided by Wellsprings Family Services. The second

goal was for Ap'pellee, April T., to obtain her G.E.D. The third goal was for
Appellee, April T., to attend individual therapy sessions with Wellsprings Family
Services. Sumrner D., remained in the Department’s custody and supervised |
~ visitation with Appellees continued

At the heanng conducted on August 9, 2006 the Court Ordered that
the dispositional hearing was to be scheduled in this matter within 30 days. The

Court also made a specific findmg that current placement of the infant respondent



was a.ppropria'te and in her best interest and should .continue. Supervised visitatioh
with Appellees also continued. |
- On September 11, 20Q6, the Guardian ad Litem filed a Motion to.

Terminate the lmprov.ement Period_ of Appeliee, April T., and a Motion to Arrlertd
the Petition to include ailegatrohs against Ap.pellee, Dduglas D., for his faiiure to
' recognlze April T.'s, |mpa|rments and how they placed a chlid in her care in
| S|gn|f|cant rlsk of harm

At the hearing scheduled on December 20, 20086, the Court bifurcated
the issues. The Motron to Termlnate the improvement Period was addressed flrst
by the Court and testlmony was presented regardlng Appellee, Apnl T. s, Iack of

progress, and the safety and appropnateness of placement of the child. The

Guardian ad Litem presented the testimony of CASA, Dr. Christi Cooper-Lehki, and

: Krmberly Justice, a representative of Wellspnng Famrly Services., No addltlonal

evidence was introduced by any party. The Court dld not hear testimony on the

Motion to Ar_nend the Petition. By Order entered on January 18, 2007, the Court :

granted the Motion to Terminate the Improvement Period and denied the Motion to

Amend the Petttron The Court further Ordered that custody of Summer D shall be .

returned to Appeliee, Douglas D.

Through_ou_t the pendency of this case, CASA_ had consistently reported the
| - status of the case to the Court. CASA had reported that althodgh‘ the_ parties had
been cooperative, concerns remained regarding their overall commitmept to having

their child returned to their custody. CASA Reports had been filed with the Court
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pro\ri'ding spec_iﬁc instances when Appef[ee, Dougias D;, continued'to voice his
frustration with many people involved in. the case and his feelings about some

' things -being unreasonable. CASA had reported that elthough Appellee, Douglas
D., was supportive of Appeliee, Apri! T., that he oontinued to bre.sent an attitude
of belief that she would be capable of protecting a child, even thoogh both time
and reoords refleot that her ability to pr.otec_t a child was seriously in _question.
CASA had.reported to the Court that Appellee, Douglas D., continued to make
statements about the prooeedings being unnecessary and what little to no effo'rt he
had made t_o eny changes in his circurnstances. CASA had reported that while the
Petition did not contein allegations ageinst him that Appellee, Douglas D.,

mlnlmlzed the serious allegations in the Petftlon overall and had allowed hrs |
daughter to remain in foster care, although he had stated numerous trmes that he
could just take custody of her. CASA reported to the Court how Appellees
undertook a Iarge remode!mg project at their horne that was absolutely
unnecessary Walis had been torn down and ceilings removed, _rendering the home
unsafe for visitation and m—home_ services. Yet, Appellees complalned when the
location of the visitation and services had to be moved. Overall, CASA had
reported to the Court that both Appellees loved thelr daughter but both contmued

to lack msrght and judgment and that the mfant respondent deserved more

e e

_ stabllrty and safety than Appellees were capable or willing to offer her.
Ironically and erroneously, the Court by Order entered January 18,

2007, oonsidered the same factors as CASA and the GAL; however, the Court did
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not categorize the behavior of Appellee, Douglas D., as concerning, but as patient,
supportive, and commendable.
ASSIGNMENTS OF ERROR

I THERE WAS INSUFFICIENT EVIDENCE BEFORE THE COURT TO
SUPPORT THE FINDINGS OF FACT REGARDING APPELLEE, -
DOUGLAS D.’S, ABILITY TO PARENT AND HIS CONDUCT DUR!NG
THE CASE

Il THE COURT ERRED BY FAILING TO ACT IN THE BEST INTEREST
OF SUMMER D. BY RETURNING CUSTODY TO APPELLEE, DOUGLAS
D. ' _

L. THE COURT HAD A DUTY TO FURTHER INVESTIGATE THE
CONCERNS OF ABUSE AND/OR NEGLECT RAISED BY THE |
GUARDIAN AD LITEM FOR SUMMER D.

POINTS AND AUTHORITIES RELIED UPON AND DISCUSSION OF LAW

I. ~ THERE WAS INSUFFICIENT EVIDENCE BEFORE THE COURT TO
~ SUPPORT THE FINDINGS OF FACT REGARDING APPELLEE,
DOUGLAS D.’s, ABILITY TO PARENT AND HIS CONDUCT DURING
-THE CASE

In Sy!!abus Poiht 1'of In re Tiffany Marie S., 196 W.Va. 223, 470
S.E.2d 177 (1996), this Court held that: | |

[a]!though conclus:ons of law reached by a circuit court are subject
to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall
make a determination based upon the evidence and shall make . o
findings of fact and conclusions of law as to whether such child is
abused or neglected. These fmdlngs shall not be set aside by a
reviewing court on the entire evidence to support the finding, the
reviewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been committed. However, a reviewing
court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a tinding if the circuit
court’s account of the evidence is plau3|ble in Ilght of the record :
viewed m its entirety.”
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in the Order entered on January 18, 2007, the Court made specific
Findings:of Fact 'regarding Appelles, Douglas D., that .were not supbdrted by
evidence presented at the hearing conducted on December 20, 2008, or at any-
previous hear!ng Specrf:cally, Paragraph 8 of the Order entered on January 18,
2007, states that the Court has confrdence in Appeitee Dougfas D.’s; ablllty to
parent a Chl|d Paragraph 12 of the Order states that although the Court denied
the Motion to Amend the Petition, e_viden'ce on the point was fully d'eveloped and |
the Court was satisfied that Appellee, Deuglas D was aV\rare of.th'e limitations of
-Appellee, Aprll T., and agreed that the limitations created part of the problem
Based on the same, the Court was of the opinion that Appellee Douglas D., shouid
‘have custody Sumr_ner D. o |

As previously stated, on December 26, 20086, the Court did not take . |
any tes'timony regarding the Gua.rdian ad Litem’s Motion to Amend the Petition te
include allegations of abuee and/or ne.g!ect-agai_n_st A'ppeiiee, Douglas D. Rather,
the Court after hearing the testimony of Rhonda Stubbs,. a representative ot CASA',
Kimberly Justice, a serviee provider employed by Wellsprings Serviees,.-and Dr.
Christi Cooper;Lehki,'. the docter em'pleyed by West Virginia University’s Chestnut
Ridge Hosmtal who conducted the Forensic Psychiatry Evaluatlon on Appe!iee, i
April T., did not afford the Guardran ad Litem an opportunity to present further
testlmony. Instead, the Court reli_ed upon oral arguments from the parties’ counsel

to base his decision.
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- The CASA w_orker, Whom the. Court had appointed on its own motion,'
was not given"the opportunit\r to voice her observatio'ns and recommendations :
when the time came to make one of the most fmpcrtant decisions regardmg the
- case and placement Summer D. Instead the Court described CASA S tesﬂmony as -
hearsay and made a Finding of Fact that the CASA worker is not quahfled to
render opinions with regard to the same. If that is the case, what purpose does
CASA serve? Why should |nvest|gat|ons be conducted contact with the child be
made attendance at MDT and heanngs be requu'ed and reports submitted to the
Court? If CASA is not quallfled to render an oplnlon in the case, then CASA
~ should not be involved.

The Cou.rt gran:ted custody of Summer D. to Appeilee, Douglas D.,
although he had never submitted to'a psychOlei_:]ical evaluation or a parental fithess
evaluatlon Appellee, Douglas D., had never part:mpated in parenting classes W|th
Wellspnngs Services. He had cnly observed when Appellee, Aprii T., was bemg
instructed on how to better her parenting skills. There was never any evidence-
presented that Appelle_e, Douglas D., had previously parented any children. In fact,-
the only information regarding his ability to parent was included in reports filed

- with the Court that mdlcated Appellee, Douglas D.’s, ability to parent was better
than Appe!lee, Apnl T.’s. The Court, W|thout ever hearmg any testimony regardmg
the matter, snmply made a Findmg of Fact and rendered a crucral opinion about
custody without having suff_lCIent lnformatlon to do so. This was clearly

erroneous..
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In addition, the Court made contradictory Findings of Fact. in
| Paragraph 12 of the Order, the Court made the Finding of Fact that Appellee
Douglas D was aware of the llmitatlons of Appeiiee, April T However in
Paragraph 11of the same Order, the Court’s Flndlng of Fact states that faiiure of
) .Appeiiee Dougias D to acknowledge the impatrment of Appeilee Aprit T., is not
sufficient iegei basns to seek termlnatlon of parental rights and therefore the
Guardian ad Litem’s Motion to Amend the Petition is DENIED It is unclear whether
the Court did or d|d not beheve Appellee, Douglas D., acknowledged Appellee
April T.'s, hmrtatlons It may have been that the Court was not prepared to grant
the Motlon to Amend the Petition and proceed to termmatlon However, based on
the testlmony of D_r. Christi Cooper-Lehki of West Virginia University's Chestnut
- Ridge Ho‘spitai, “that Ap’pel_lee., Aprit T., was hot capable o.f parenting a chiid
independently and that it was critical for a person assisting her in parentlng to
~understand her I|mftat|ons it is extremely important that this issue is clarified. It is
lmpcsSIbie to determrne the rationale of the Court because of the lack of evrdence
mtroduced Regardless, when the record is vrewed in its entlrety, there is no
questron that the Court s Flndmgs of Fact regardmg Appeiiee Douglas D s, abrl:ty
to parent was ciear!y erroneous. |
II. THE COURT ERRED BY FAILING TO ACT IN THE BEST INTEREST

OF SUMMER D. BY RETURNING CUSTODY TO APPELLEE '

DOUGLAS D.

This Cour_t- has consistently'held.that the best interest of the child is

~ the polar star by which this or any chlld abuselneglect case IS to be judged Inre

Enca 214 W Va. 375 589 S.E.2d 517 (2003) It is uncontested that on
15 i



December 20, 20086, that Summer D., who was born on December 27, 2004, had
been in the legal and physical oustody of the Department for approximately 20
months. it is also unconteéted that she had been in her current foster placement
for 15 of the 20 months. Finally, it is uncontested that Appellee, Douglas D., had
not sought the retum of h:s chrld through the Court proceedings or otherW|se
a!th_ough no allegations had been prevrously brought against him. Yet, the Court
did not consrder these uncontested facts when Ordering that custody of Summer
D. should be returned to Appellee, Dougias D

As pointed out in the Brief of the Appellant, Guardian ad Litem, in In
re Brandon, 183 W.Va. 113, 394 S.E.2d 515 (1990), this Court considered that:

if a child has resided with an individual other than a

parent for a significant period of time such that the

non-parent with whom the child resides serves as the

child’s psychological parent, during a period when the

natural parent had the right to maintain continuing substantial

contact with the chiid and failed to do so, the e_quitable

rights of the child must be considered in connection with

any decision that would alter the child’s custody. To protect

the equitable rights of a child in this situation, the child’s

environment should not be disturbed without a clear

showing of significant benefit to him, notwrthstandrng

the parent s assertion of a iegal right to the child.

Itis extremely clear that the CII‘CUIt Court in 'thIS case gave no

deference to the hofdlng in In_re Brandon The Crrcurt Court did not consrder the

S fact that Summer D. had been in the same foster home for the Iast 15 months

The Clrcurt Court did not consider how Summer D.'s enwronment would be

' drsturbed if custody was returned to Appellee Douglas D. The CII’CUIt Court made
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no f:ndmg as to how returning custody of Summer D. to Appellee Douglas D.,
would significantly beneflt her T |

lnstead,_ the Circuit Court focosed on Appellee, Douglas D., and made
- complimentary Findings o't Fact__of _how_supportit/e a father he had .been to the
: child., Summer D.; and supp.ortive companion to Appeltee, Aprilt T. The Court_ |
f'urt_h-er macle a Fi-ndirrg of Fact_ in Paragraoh 10 of .the Order, that Appellee, |
Dooglas ID., should be commended for his pati-ence in not seeking the return of the
child since she has been in placement in an effort to parent the chlid ina tradltlonal |
~sense. Not only are these Flnd:ngs of Fact set forth by the Court clearly
efroneous, as there was no basis for said Flndlngs, but those Findings of Fact do
not come close to tellmg the complete story in this case.

If one was to give Appellee Douglas D., the benefit of the doubt in
the hegjnning of the case, his actions may have been considered to be sopportive _
of Appellee, A'pril T He remained by her side while she atte'mpted to impro\re her
parenting skills. One (1) of .the main goals .ih abuse and neglect cases is _to keep a -
family together. It is never the intention of the D.epartr'nent to pit o_n_e parent
against the .other.' However, Appellee,- Dougias D.,I V\ras aiready. aware that
_ Ap'pei!ee; April T, had her. parental rights terminated to two (2) other children in -
| another jorisdiction In fact, Appeilee, Douglas D., accompamed her to her final
visitation with those two (2) chlldren ..

It may be possmle that Appellee Douglas D., was unaware of the
specific facts that led to the termmatron of her parental rights at the trme he

accompanied her to the visit. However, during the course of this case, Appellee,
o 17 :



D‘ouglas D., was made aware of ekact_!y'what .had_ tranSpired in'Missouri that led to
| the termination of Appellee, April T.'s, 'parental rights. Appellee, Dougias D'.,
through his COuhseI, received the dermentation Verifyihg th.at one (1) child was
removed from Appellee Aprll T., and placed !n foster care. "He was mformad that
her second child was plaoed into foster care shortly after blrth but later returned to
_ her custody. Appeilee Doug!as D., was rnformed that her younger child suffered a
broken femur, that Appellee, Aprll T., was not truthful regardrng how the child was
injured, beoause she chose to protect her husband, who is servmg time in prrson _ |
.for injurihg the child; rather than p.rotecting her own biologioal child, and.that
Appe!fee, Apr'il T., failed to seek medical treatmeht .for the c:hild for at Ieast ohe_ {1 )I:
week. App‘ellee, Dougias D., was present.ih Court_when i.t'was revealed that -
~ Appellee, April T., did not follow through with aII servioes being provided to -her to
“regain custody of her chrldren and that after her parenta! rrghts were termrnated |
that she did not appeal that Court s decision.
| ~ With all of that berng sald where is the ewdence to support the

Flndrng of Fact that Appellee, Douglas D., had been a supportive father to Summer
D.? His child was removed from his custodyrwhen she was four (4) months old
.and 16 months later she continued to re.main placed out of the home in foster c.:are.'
This C.ourt held in In re Lacey. 189 W.Va, 580, 433 S.E.2d 518 (1993) that
~ courts are not requrred to exhaust every speculatlve possrblllty of parental .
rh'rprovement before terminating parental rights where it appears that the welfare
rofthe child will be serio_us!y' threatened; this is particularly applicable_to children _

under the age of three years who are more susceptible to illness, need consistent
: : ' 18



c!ose interaction with fully commltted adults Summer D. was four {4) months old
“when she was first ptaced into the custody of the Department She clearly met
the deflnltlon of a ch;ld that was in need of con31stent and ciose mteractlon with
fully c:ommltted adults. Unfortunately, that is not what she received from her
biologicaf parents. | |

| .As for commending Appellee, Dougllas D., for his patience in not
seeking the return'of the child sint:e she has been in p!ace.ment in an effort to
: parent the chrid in a traditional sense, how can a parent ever be commended for
" not taklng the appropnate action to have his child removed from foster care and
returned to h:s custody? The Department asserts that patience is not the
appropriate way to describe Appetlee, Douglas D's, behavior or inaction in this
case. | |

Appe!lee, Douglas D .- mdlcated to the Court at the hearmg on

- December 2 2005 that he understood the consequences of these proceedmgs
He was ful!y aware what ;mprovements_Appellee, April T., needed to make before |
Summer D. could be retumed to their care. He acot)mpanied Appellee, Apri! T to.
her Forensic Psychratry Evaluatlon on September 29, 2005, and remained with heir
durmg the mtervaew He mdlcated to the Court at the hearing on December 2,
2005, that he had recerved a copy of the evaluation. He was fully aware that Dr
.ChrISl‘l Cooper~Lehk| was of the oplnion that Appellee Aprli T.’s, ability to parent
| mdependently was sugmflcantly ;mpalred However, month after month he
contlnue_d to witness the fact that Appenee, April T.,_w_as not making

improvements. Rather than making a conscious decision to do what was in the _
o _ _ 1 _ _




best interest of Summer D. and seek custody of .his daughter on his own, Appellee,
Douglas D., chose to leave Summer D in foster care, being raised and bondmg to
mdrvrduals other than her brologlcal parents. Appellee, Douglas D., knew that
strides ‘were not being made to correct the condltlons that led to the removal of
the chlld Agam he did nothmg but continue to make excuses for Appellee, April
T., or to make |dle threats of what action he was gomg to take in order to regarn
custody |
Even with the knowledge that Appellee, April T., did not successfully

| complete her parentrng classes and that she would not benef;t from any further

services that could be provrded by the Department Appellee, Douglas D., drd

nothing. - Th;s Court_held in In the Interest of Carllta B.,_ 185 W.Va._ 613, 408

S.E.2d 365 (1 991ll that “despite the responsibility of the D.H.S. and the court to |

provude interventive resources and to aid the parents, the rehabllltatlon envrsnoned
for an improvement perrod is not a task whrch anyone can accompllsh for the
parent. The natural parental mstlnct is to do the work necessary to regain full
.' custody of the child. Obwously, Appellee Douglas D., did not possess that natural
parental instinct and hrs behawor should be consndered anything but patrent or
com_mendable

| As for the goal of wanting to raise Summer D.ina tradltlonal famrly,
the Department is dumbfounded about what the Court meant. What is Appellee,
Douglas D.’s or the Court’s definition_ of a traditional family? At the time Summer

D. was t:onceived_, her mother was married to another man, who was serving time

in prison for abusing her half-sibling. Her mother was also in the process of having
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her parental rights terminated toSummer D.’s, two (2) half—siblings During the
course of these proceedmgs, her mother was dlvorced but did not marry her father
This scenario is anything but what one would consider to be traditional. In -
'addrtron, with one (1) child already in foster care and the prospect of the child -

berng returned to Appellee Douglas D.’s, custody, he contrnued hrs efforts to.

_procreate Summer D. had been in foster care for nine (9) months when Appellee, _

: Aprrl T. suffered a mrscarrlage Appellee Douglas D., continued to observe that
no progress was being made |n the present case; however he was. ready to bring
another child into the world that would possibly and most Irkely also be placed in

foster care. Thr_s does no_t meet the definition of a traditional family.

- Finally, in issuing the ultimate rullng, the Court Ordered that custody -

of Summer D. should not be returned irn'me'diat'ely to Ap'pellee', Deuglas D., due to
the fact that he had been prevented from having regular contact wrth her during -

the pendency of this actron The Department had not prevented increased regular

visitation and the Guerdran ad Litem had not prevented mcreased regular visitation.

The only person that prevented rncreased regular vrsrtatron between the Appellee

and the infant was the Appellee himseif. As prevrously stated, it is uncontested

that Appellee, Douglas D., had not sought the return of his ch'il'cl through the C'ourt

proceedings or otherwise although no allegations had been previously b.rought
against him. . The partres appeared before the Court on numerous occasions and
Appellee, Douglas D., never moved the Court to increase his vrsrtatron In fact, it
would be fair to say that Appellee, Douglas D.’s, actions actually red_uced the

arnount of quality time spe'nt with his child. _The fact that Appellee, Douglas D.,
. _ : )| - '



decrded to undertake a major remodelmg project at his residence that was _
unnecessary led to the locat|on of vrs;tatron having to be changed because the
home was rendered unsafe for visitatlon to continue.

| In this case, Doug!asD’., in effect, abandoned h'is daug:hter, Summer
'D. As previously stated, there were no allegations m'ade against him in.April '
2005. Summer D taken from his custody based on hIS grrlfr:end Appellee April
T.! s, previous termmation of parental rrghts and her lnablllty to adequately care for
a chlld The only obstacle in Appellee, Douglas D.’s, way for the return of custody .
of Summer D was to provrde a safe and stable home, where she would not be left
in Appellee, April T s, care. Appellee, Douglas D., could have continued to -
support Appellee, Aprrl T ., in her attempts to garn better parentrng skrlls, while
raising Summer D. in hls home and bondrng with her dunng thrs very crucial
- formative years. Rather, Appellee Douglas D., chose to continue to resrde in the '
same home wrth his grrlfrrend Appellee, Apr:l T., while hIS infant daughter was
'placed in four (4) drfferent homes berng raised by others Although, Appellee,
Douglas D., made comment_s to numerous individuals involved in the proceedings
of how he was gorng to regarn custody, he failed to act. He remarned by
Appellee s Aprrl T.'s, side, while wrtnessrng the fact that she was not makrng
progress and his daughter was continuing to bond with her foster parents
. Appellee Douglas D., had every Opportunrty to act in the best lnterest of his chrld _
specifically by movrng to a new residence, requesting additionat visitation_, not
undertaking a major remodeling project that hindered parenting and visitation in the

home, but he did nothing.
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L  THE COUET HAD A DUTY TO FURTHER INVEST#GATE THE
“CONCERNS OF ABUSE AND NEGLECT RAISED BY THE

GUARDIAN AD LITEM FOR SUMMER D. '

Rule 19. of the West Virginia Rules of Precedure for Child Abuse
and Neglect Proceedmgs provides that an abuse/negleet petltion may be
allowed to be amended at any time before the flnal adjudlcatory heanng
'beglns. The Rule further provides that when the modification is eought, the
cir.euit court should Qrant such petition absent a showing tha.tmthe a.dveree .
party will not be permitted sufficient time to respo.nd to the amen.dment. In
this eaee, amending the origiﬁal Pet'ition may have not been the proper tegal
manner to address the concerns before the Court. There is no clear |
| mterpretatlon of Rule 19's referenee to the beginning of the flnal
adjudicatory hearing. A number of attorneys may argue that arﬁending the
Petition in this case Woufd be impermis-sible because an adjudicatory hearing -
for Appellse, Apnl T., had already commenced and she was prevnous!y
adjudicated. Whlle others may argue that each named respondent in a
Petlt:on is entitled to an adjudlcatory hearmg and regardless if one
adjudlcatory hearing is held six {6) months after another reSpondent;s
| adjudicatory hearing is held,'RuIe 19 applies to each respondent at his/her
stage of the proceeding. Regardless of one’s interpret_atioh of Rule '19, it
seems thet the intent is clear. If .a Petition is filed ehd upon further |
investigetioh or as the case pr.oceeds, it is discovered that further abuse

“and/or neglect has eCCUrred, those acts should not simply be ignored or
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accepted because the allega‘aons were not included in the cnglnal Petition.
-This Court held that

to facilitate the prompt, fair and thorough resolution of
abuse and neglect actions, we therefore hold that if, in
the course of a child abuse and/or neglect proceeding, a
circuit court discerns from the evidence or allegations
presented that reasonable cause exists to believe that
additional abuse or neglect has occurred or is imminent
which is not encompassed by the allegations contained in
the Department of Health and Human Resource’s petition,
then pursuant to Rule 19 of the Rules of Procedure for
Child Abuse and Neglect Proceedmgs [1997] the circuit
court has the inherent authority to compel the Department
to amend its petition to encompass the ewdsnce or allegatlons.

In re: Randv H April G., Br:ttanv T.. and Megan H. , 640 S. E 2d 185

(2008). Therefore, although there we no allegations included in the original
Petition against Appellant,'. Dcuglas D., the Guardian ad Litem.- in this case,
presented more than sufficient evidence to the Cocr_t that rarised reasohabfe
concerns about _Sum‘mer Ds safefty if returned to Appeifant; Doug!as D. i
the Circuit Court was of the opinion that the ﬁme had passed to amend the
Petiticn, the Court possessed the inherent authority to compel the

| Department to file a new Petition that included the new concerns and
allegat:ons ”

The Bl"le of Appellant Guardian ad Litem properly cites case
law where this Court has prevuously stated that certain actlons, lnactlons,
beliefs, or statements, in abuse and/or neglect cases could properly result in

_.the termination of an individcal's parental rights. HoweVer, for Appellant,

Douglas D., to be held to the standard set forth in that case law, allegations
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aga:nst him must have been adjudlcated The Guardian ad Litem properly _
fulfllled her duties and responmblllties to act on behalf of Summer D. it was
the Circuit Court that failed to properly act and further mvestlgate those
concerns. The Court’'s inaction on the serious concerns raised before him

places Summer D.in harm s way.

PRAYER FOR RELIEF
Wherefore, the West Virginia Dehartment of Hea!th and Human
Resources respec’cfuﬁy requests that thie Honorable Court reverse the lower
court s Order placmg Summer D. |n the custody of Appellant, Douglas D
| and issue an Order aflowmg a new Petition, including the allegations against ,
Appellant, Douglas D., be filed and_heard ina tlmeiy manner so that
permahency may be achie\)ed for Summer D.

WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES

- By Counsel
Darrell V. McGraw, Jr.
ATTORNEY GENERAL

'~ Rebecca L. Tate '

- Assistant Attorney General
WVDHHR

West Virginia Bar 1.D. No. 7545
P.O. Box 2590

Fairmont, WV 26555-2590
(304) 363-3261 ext. 514
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Docket No. 33386

iN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

—— -

CHARLESTON, WEST VIRGINIA

IN THE CIRCUIT COURT OF BROOKE COUNTY WEST VIHGINIA

RUTH ANN DOUGLASS WVDHHR
by the STATE OF WEST VIRGINIA,

: Petltloner, L ; _ :
V. 3 | o Case No. 05-JA-12

~ IN THE INTEREST OF SUMMER D.,
~ a child under the age of 18 years
and

_APRIL J. T, her mother, and
DOUGLAS D, putative father.

- CERTIFICATION OF COUNSEL

I, Rebecca L. Taté., am counsel 6f record for the West Virg'.inia
Department' of Health and Hu’ntan Resources' in the above—styled case. |
have rev:ewed the foregomg Brief of Appellant Guardlan ad Litem, and
hereby state that the facts alleged are falthfu!ly represented and that they :

are acc_urately presented to the best of my ability,

AN \,\m

Rebecca L. Tate
Assistant Attorney General
WVDHHR
West Virginia Bar 1.D. No. 7545
- P.0O. Box 2590
. Fairmont, WV 26555- 2590
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Docket No 33386

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA :

o -

CHARLESTON, WEST VIRGINIA -

"IN THE CIRCUIT COURT OF BROOKE COUNTY, WEST VIRGINIA -

RUTH ANN DOUGLASS WVDHHR
- by the STATE OF WEST VIRGINIA

Petitioner, _
| | _ Case No. 05-JA-12
IN THE INTEREST OF SUMMER D..
a child under the age of 18 years
“and _

APRIL J. T, her mother, and _
-DOUGLAS D, putative father.

CERTIFICATE OF SERVICE

1, F{ebecca L. Tate, Assrstant Attorney Genera and counsel for the
West Virginia Department of Health and Human Resources, do hereby certify
th_at | have served a true and accurete copy of the foregoing “Response Of'
Tne West Virgin.ia' Department o.f Health And Human Resouroee _To Brief bf
The Appellant, Guardian’ Ad Litem, For The Infant Respondent Summer D.”
upon the followmg mdlvrduals on the 22nd day of June, 2007, by United | r

. States mail, postage pre- pa:d addressed as fo[lows
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Allison Cowden

P.O. Box 2111
Weirton, WV 26062

(Guardian ad Litem, Summer D.)

David Barnabei, Esq.

- 3660 Pennsylvania Ave.

Weirton, WV 26062 _
(Counsei for Appellee, April J.T.)

' Way_ne Mielke, Esq.
61 Town Square

Wellsburg, WV 26070

(Counsel for Appellant, Douglas D.)
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Rebecca L. Tate _
Assistant Attorney General
WVDHHR :

- West Virginia Bar 1.D. No. 75645.

P.O. Box 2590 _
Fairmont, WV 26555-2590
(304) 363-3261 ext. 514



