IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

MISTY BLESSING, individualty
and as the administrator of
THE ESTATE OF WALLIE BLESSING,

Plaintiff,

NATIONAL ENGINEERING & -
CONTRACTING COMPANY, a foreign corporation,
BALFOUR BEATTY CONSTRUCTION, INC.

a foreign corporation, and the WEST VIRGINIA
DEPARTMENT OF TRANSPORTATION, .
DIVISION OF HIGHWAYS, an agency of the

State of West Virginia, _

SITE-BLAUVELT ENGINEERS, INC,;

ARROW CONCRETE COMPANY;

ARROW CONCRETE OF WEST VIRGINIA, INC.; -

H.C. NUTTING COMPANY; and
BYRON SMITH, P.E., Individually,

Defendants.

Civil Action No. 04-C-2576

_Honorable Irene C. Berger
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FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER
GRANTING WEST VIRGINIA DEPARTMENT OF TRANSPORTATION,

DIVISION OF HIGHWAYS® MOTION FOR SUMMARY JUDGMENT

Pending before the Court ié. a Motion for Summary Judgment submitted by the West

Virginia Department of Transportation, Division of Highways and Byron Smith, P.E.,

(hereinafier collectively the “Depariment”), by and through their counsel, Timbera C. Wilcox

and Dinsmore & Shoh! LLP. The Department seeks summary judgment on two grounds. First,

the Department argues that State sovereign immunity bars the Plaintiff’s claims because the

State's lability insurance policy does not provide coverage for the claims a_sserted. Second, the

‘Department maintains that the public_ duty doctrine bars those same claims. Based on the briefs

submitted, the arguments of counsel, and the record in this matter, the Court hereby GRANTS

the Department’s Motion for the reasons set forth below:



L FINDINGS OF FACT
1) Plaintiff Misty Blessing is the duly .appointed administrator of the estate of Wallie
| Blessing, |

2) Defendant, the'.West V:rgu:ua Department of Transportation; Division of Highways, is an
agency of the State of West Virginia. | |

3) | Defendant, Byron Smith, was at all relevant times an employee of the West Virginia
Department of VTransporf‘;atiOn, Div_is‘ion of Highways.

4) On or about October 3, 2003, Wallie Blessing wa.s'working as an employee for National
Engineering & Contracting Company (“NECC”) at a construction site known as the Man/Rita
‘Bridge in Logan County, West Virginia.

5) NECC,.also named as a defendant in this action, had.been awarded a; contract by the
Department to build the Man/Rita Bridge. The contract between thé Department and NECC
contains a “hold harmless” provision in favor of the Department that appearé in pcrtiﬁent part as
follows: “Contractor [NECC] agrees' + -« fo save the Department harmless from all liability. for
-damage fo persons or property that may accrue during a.nd by reason of the acts or negligence of
fhe Contractor [NECC], his agents, employees, or subcontractors if ﬂ13re be such.” -

6) On or about Cctober —3, 2003, Defendant Byron Smith was an employse of the
Department in the position of Project Supervisor at the Man/tha Bridge site. As Project
Supervisor, Mr. Smith was in charge of a team of Department inspectors and was responsible for
various administrative duties.

7) On or about October 3, 2003, Wallie Blessing sustained fatal injuries 111 a fall from

| scafiolding while working af the Man/Rita Bridge construction site.



8) At the time and place of Wallie Blessing’s injuries, no employees of the Department were
'. physically present performing construction, maintenance, repair, or cleaning, (but excliding
inspection of work being performed or materials l;eing used by others).

9) On or about September 17, 2004, Plaintiff filed a Compléint asserting various claims
arising from Mr, Blessing’s accident against the Department and other defendants.

10) Plaintiff’s Complaint, as ﬁmended, asserts five claims or counts against the various
Defendarts for damages arising from Wallie Blessing’s accident. Of the ﬁ%e counts, only three
name the Department as a Defendé.nt. Count IIT asserts a simple negligence claim against the
Departfnent an& others because they allegedly “negligently encouraged or failéd to discourage
the use of an unsafe “tremie’ scaffold for the purposes of concrete placement at the Man/Rita
Bridge, which scaffold violated multiple pro\risions of federal regulation$ and accepted standards

of the industry‘r.” (Am. Compl. at § 38)-. Count IV asserts that Byron Smith, P.E., and oﬁlers
“acting in their capacity as registered professional engineers when decisions were made about
the method for pouring the concrete. ... had a professional duty to réquire that a safe method fof
. concrete placement be implemented.” (Id. at § 41). Count V asseris a claim for premises
-liability/negligenbe against the Deparlmeﬂ clajming that the Department, “[a]s the property
owner, ..., has a duty to prévide plaintiff’s decedent with a safe place ‘0 work and warrant that
the job site was éafe.” (1d. at 1{ 45)., In sum, of the five counts, only Counts III, IV, and V name
the Deparmaenf as a Defendant.

11) At the time of the accident, the Department had in effect a policy of Iiabﬂhy insurance
issued by National Union Fire Insurance Company of Pittsburgh, Pennsylvania, which provides
coverage for certain acts of negiigence. Endorsement 7 of this policy modifies the State's

insurance as follows:



It is agreed that this insurance afforded under this policy does not apply to any
claim resulting from the ownership, design, selection, installation, maintenance,
location, supervision, operation, construction, use, or control of streets (including
sidewalks, highways or other public thoroughfares), bridges, tunnels, dams,
culverts, storm or sanitary sewers, rights-of-way, signs, warnings, markers,
markings, guardrails, fences, or related or similar activities or things but it is
agreed that the insurance afforded under this policy does apply (1) to claims of
"bodily injury" or “property damage" which both directly result from and occur
while employees of the State of West Virginia are physically present at the
site of the incident at which the "bodily injury" or "property damage"
occurred performing construction, maintenance, repair, or cleaning (but
excluding inspection of work being performed or materials being used by
others) and (2) to claims of "bodily injury" or "property damage" which arise out
of the maintenance or use of sidewalks which abut buﬂdmgs covered by this
policy. (emphas1s added)

'12) Plaintiffs’ Amended Complaint seeks recovery against the Department imde:_‘ and up to
the limits.of the State’s Iiability insurance coverage.
IL. CONCLUSIONS OF LAW

1) Pursuant to Rule 56 of the West Virginia Rules of Civil Procedure, a motion for summary

judgment shall be granted “if the pleadings, depositions, answers to interrogatories, and -

* admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law.” Summary

judgment shall be entered where the nonmoving party has failed to make a sufficient showing on

an essential element of the case that it has the burden to prove. Willianis v. Precision Coil, Inc.
459 S.E.2d 329, 336 (W. Va. 1995).
2)' In accordance with Arficle VI, Section 35 of the Constitution of the State of West

- Virginia, and Pitisburgh Elevator v. W.Va. Bd. of Regents, 310 S.E.2d 675 (W.Va. 1983), all

claims against the State of West Virginia and its employees are barred by sovereign immunity
unless insurance coverage exists under the State’s liability _insurance policy for the claims
alleged. The existence of insurance coverage is an essential element of Plaintiff’s claims

- because in the absence of insurance coverage, sovereign immunity bars the claims, Accordingly,




Plaintiff bears the berden of proof to demonstrate facts that would create insurance coverage
under the policy.

'3) The Department’s insurance policy specifically excludes coverage for cla.ims‘ for bodily
injury or property damage “resulting from the ownership, design, selection, installaﬁon,
maintenance, location, supervision, operetion, construction, use, or eontrol of streets (including
sidewalks, higﬁWays or other public thoroughfares), bridges, tunnels, dams, culverts, storm or

sanitary sewers, rights-of-way, signs, wamings, markers, markings, guardrails, fences, or related

or similar activities or things” unless the claims “both directly result from and ocour while

empleyees of the State of West Virginia are physicall:-y. present at the site of the incident . . .
pei'forming construction, meihtenance, rei)air, or cleaning (but excluding inspection of work
being perfenned or materials being used by others). . . i

4) Counts IT, IV, and V, the only counts naming the Department as a defendant, assert
negligence claims and seek damages arising from Wallie Blessing’s accident on or about
‘October 3, 2003, Which occurred during the construction of the Man/Rita Bridge. These claims
seck damages for bodily injury resulting ﬁ'em the Department’s “ownership, design, selection,
inetallation, maintenance, locatioh, supervision, operation, construction, use, er control of .' .
bridges.” Therefore, no insurance coverage exists by virtue of the exclusionary language set
forth in Endorsement 7 enless Mr. Blessing’s injuries directly resulted from and occurred while
“employees of the State of West Virginia were physically present at the site of the incident . . .
performing construction, maintenance, repair, or cleaning (but excluding inspection of work
being performed or materials being used by ofhers) L

5) - The record of this matter contains no evidence that any employee of the State of West

Virginia was physically present at the site of Wallie Blessing’s accident “performing



construction, maintenance, repair, or cleaning (but excluding inspection of work 'being performed
or materials being used by others) . . . .” Mr. Smith’s conduct as the Project Supervisor does not

‘amount to performance of “consfruction, maintenance, repair, or cleaning.”

6) In the absence of such evidence, insurance coverage under the State’s Lability insurance |

policy for the claims set forth in the Complaint, as amended, does not exist.

7) The hold harmless provision set forth in the contract between the Department and NECC

is not the State’s ﬁabiﬁty insurance within the méaﬁing of Pittsbureh Elevator, but in the event
any Yability for damage to persons or pmpe’rfy were to accrue to the Departrpent as a result bf the
facts and circumstances set for ¢he i the Complaint, as amended, the hold harmless provision set
forth in the contract between NECC and the Department would apply.

g) Sincé no insurance coverage under thr-; State’s Hability insurance policy exists for the
claims set forth in the Complaiﬁt, as amended, the claims are | therefore barred by sovereign
immunity.,

9) The public duty doctrine is inapplicable to this case.

In light of the above, the Couﬁ finds that there is no genuine issue of material fact to be
tried and the facts warrant judgment in favor of the Department as a matter of law.

WHEREFORE, the Court GRANTS the Motion for Summary Judgment submitted by the
Department and DISMISSES Plainiffs claims against it and Mr. Smith with prejudice. All
Jparties’ objections and exceptions to this ruling are noted ‘ |

IT IS SO ORDERED ?:his / 3 7{‘t\day 0 .' 006.

i & Ua,;/

Judge Trene C. Berger
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Timbera C.

1N M.é 1 //(/
Wilcox, Esq. (WVSB# 4064)7 -
Robert M. Stonestreet, Esq. (WVSB# 9370)
Dinsmore & Shohl LLP

900 Lee Street E., Suite 600

Charleston, WV 25301

Phone: (304) 357-0900

Fax: (304) 357-0919 =

Attorneys for West Virginia Department
of Transportation, Division of Highways
and Byron Smith

Agreed;

RaGef D. ﬁlfms?ﬁsq. (WVSBF 4052)

James P. McHugh, Esq. (WVSB# 6008)
McHUGH WILLIAMS PLLC
P. 0. Box 6771
Charleston, WV 25362 .
Facsimile (304) 720-2448
and

-Marvin W. Masters, Esq. (WVSB#2359)

R. Christopher Anderson, Esq. (WVSB# 7416)

The Masters Law Firm, L.C.

181 Summer Street

Charleston, WV 25301

Counsel for Plaintiff, Misty Blessing

L

J L Tabit, Esq. (WVSB# 4303)
PTOE & JOHNSON PLLC

P. 0. Box 1588

Charleston, WV 25326-1588 _

Facsimile (304) 353-8180

Counsel for National Engineering and Construction and Balfour Beatty Construction, Inc.
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# 8014)

Charleston, WV 25337-3710
Facsimile (304) 343-3133
Counsel for Sz‘te-quuvelt Engineers, Inc.
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