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PETER K. MORAN,
. | Appél_le._e., | ,. _
‘Defendant Be.low.. - o |
i REPLY BRI’EF. ON 'BEHALF OF APPELLANT JOIINNiE- HOOYER
Now (;011#:3 _Pléiﬂtiff Below/AppeHémt J olmnie Hoover, by énd | through- counsel., and
| respectfﬁlly su:brrﬁts hié Reply Brief puisuani: to Rules IO(cj and 10(f) of the West Virginia Rules
| | of'AppeIIate Procédure. - | |
| A. THE “.S'.FA’.PEMENTS. OF FACT.S” IN APPELLEE M(')RAN.’S
REPLY BRIEF CONTAINS OMISSIONS AND
MISREPRESENTATIONS THAT ARE RELEVANT TO THIS
COURT’S ANALYSIS AND CONSIDERATION '

Inits “Statefnents ofFacts,” Appeilee Moran proyi_des a factual narrativerelating to dismissal
and reinstatement of ‘.chis case by.the Circuit Court of Kﬁﬁawha Count’y‘in which Appellee omits
relevant information con-_tainea in “Plai.nt‘iff’s Méﬁon to Re_:instate Action Dismissed Pursuﬁnt to
Rule 41(b) of the West Virginia Rﬁles of Civil Proéedure.” (See “Brief on Behalf of .Appellee Peter
K. Moran,” pp. 4-5} Aﬁpeliee Moran states as follows: “...Plaintiff/Appellant Hoover moved the
Coutt to remstate the civil action to the dockét, alleging in a one-page motion that Plaintiff's counsel

bhad not received notice of the impending dismissal and that motions were pending before the Court



at th_e time ofthe entrjr of'the Order of dismissal.” The ebmplete statement from Appellant Hoover’s

~ “Motion to Reinstate Acﬁon” is-as follows:

Comes now the plaintiff, Johnnie Hoover, by counsel, Stephen P. Meyer, and moves
that this case be reinstated on the Court docket for the reason that plaintiff’s counsel -

- of record did not receive proper notice that the matter was subject to the provisions
of Rule 41(b) of the West Virginia Rules of Civil Procedure. Said notice was sent
to the plaintiff in care of William C. Garrett, Esq., who is deceased.

The underéigned (Stephen P. Meyer) filed a notice of appearance. on August 12,
'2003. Further there were motions' pending before the Court awaiting ruling at the'
time this action was dlsmrssed :

“Plamtlﬂ’s Motion to Remstate Action Dismissed Pursuant to Rule 41 (b)of the West -
Vlrgmra Rules of C1V11 Procedure ”p. 1 (Emphas1s added)

The faet that Appeilant Hoover s former attomey in this ervﬂ actlon Wﬂham C. Ga;rrett of

' Gassaway, West Virginia, d1ed n Mareh 2()03 is certamly relevant to this discussion. Indc,ed Mr

Garrctt prepared and filed Appellant Hoover’s Complaml as well as the document entltled

“Plaintiff’s Responee to and Memorandum in Oppositiorr to Defend_ants’ Motion to Dismiss.”
(Additional feots and argumem will be provided later in. rhis “Reply Brief’ >regarding rei_rlstaterhenr
of this civrl action in response to Appellee Moran’s eross-assignrrlerrt of erre_r.)

.Furthermere, Appeliee Moran attempts to obfuscate the grar/amen of Appellaht Hoover’s
Cornplaint, sta‘ring “Plaintiff’s additional arglrrnent foeused. on the plﬁral nature -ef many neuns m

the Complaint, /d. at pp. 8-9, and Plaintiff’s new contention, inconsistent with the Complaint itséif,_

that Moran had not promised to give Plaintiff a portion of the company, but a portion of Moran’s

proceeds from the sale of the company. Id. at pp. 9-11.” (“Brief on Behalf of Appellee Peter.K.

1

Subsequently, “Plaintiff’s Response to Defendant, Peter K. Moran’s Reply to Plaintiff’s Motion to
Reinstate Action,” contained the corrected assertion that “there was a motion pending before the coutt.”

2.



Moran,’;'p. 7 In fac‘ﬁ, Appellan_t Hoover’s claims;_regarding'his interest in the coal company, are
set forth in the Complaint as follows:

4. Tor several years, while plaintiff was in the employment. of defendant,

- Princess Beverly Coal Company, Plaintiff’s status with said defendant was
more than just an employer — employee relationship. Through their course
of dealings, plaintiffs and defendants maintained a business relationship
wherein plaintiff made numerous loans to said defendant Coal Company so
that said corporation could continue o operate, to-wit: '

a) On or about February 5, 1985, plaintiff loaned $20,000.00 to
defendant Princess Beverly Coal Company at the request of defendant -
Peter Moran This loan was evidenced by a check written by the-
plaintiff, and delivered to the defendants, (a copy of said check is
attached hereto as Plaintiff’s Exhibit No. 1), and by a promissory note
executed by Princess Beverly Coal Company, on February 3, 1985,
(copy of which is attached hereto and made a part hereof as Plaintiff’s
Exhibit No. 2). This note was to be pa1d within sixty (60) days from
F ebruary 5, 1985,

1) A few days before said loan was due, defendant Peter Moran in his
capacity as President of Princess Beverly Coal Company requested

- an extension of time which to repay the loan. The consideration for
this extension and late repayment was a promise made by Peter
Moran that 10% of the profits would be given to the plaintiff if
the company was ever sold. This request for the said extension and
the consideration were oral, and never reduced to writing, nor were
they evidenced by any stock issued.to the plaintiff in defendant

Princess Beverly Coal Company 'This loan was eventually repaid in

full. :

7. Theseloans and purchases made by the plaintiff for the benefit of the
defendants were made by the plaintiffin material part because of his
reliance upon defendants’ promise that he owned 10% interestin
defendant Princess Beverly Coal Company, and if ever sold, he
would receive 10% of its net sale proceeds.

8. As a result of the various loans and financial support made by the
plaintiff to the defendants, and the promise made by the defendants.
to the plaintiff, plaintiff had reason to believe, and did in fact did
believe, that he had a 10% equitable interest in Princess Beverly
Coal Company, and in the event Princess Beverly Coal Company



was ever snid that he Would be entltled to 10% of the proﬁts of
his® (sic) assets

Complaint, w 4,7-8 (Emphasis added)
Moreover, in his prayer for re.lieﬂ-'Appeﬂant Hoover sought “a judgment recognizing his 10%
interest in Princess Beverly Coal Company ... judgment against the defendants inthe amount of 10%
of the net sale.p:bc‘:eeds of said Princess Beverly Coal Company.”
B.  CONTRARY TO APPELLEE MORAN’S ASSERTIONS, THE
- CIRCUIT COURT OF KANAWHA COUNTY COMMITTED
'REVERSIBLE ERROR IN SUMMARILY DISMISSING - _ :
APPELLANT HOOVER’S COMPLAINT BASED ON A ' I
CLEARLY ERRONEOUS FINDING THAT THERE WERE - |

“NO ALLEGATIONS IN' THE COMPLAINT AGAINST ' !
- PETER MORAN AS AN INDIVIDUAL” ' ' : :

In its Order gra_ntmg Appell_ee Moran’s Motlon to DISHIiSS, the Circuit Court of Kanawha
County stated, as follows:
The C-_‘orirt has considered all written submissions and oral arguments of counsel and
has conducted a thorough review of the Complaint assuming the allegations therein
to be true. After this review, the Court finds no allegations in the Complaint

against Peter Moran as an individual, and therefore grants the Motion to
Dlsmiss :

Order, December 8,20006, p. 1 (Emphasis added) -
Appellant Hoover’s sole assignment of error in the case sub Judice jposes the question:

Whether the Circuit Court of Kanawha County committed reversible error in summarily dismissing

2

Current counsel for Appellant Hoover believes that former counsel, William C. Garrett, deceased,
intended to use the word “its” instead of “*his” when drafling this section of the Complaint, as the use of the
term “his” is nonsensical, if not ungrammatical, in the context of the sentence. See “Brief on Behalf of
Appeilee Peter K. Moran,” p. 12, wherein Appellee Moran attempts to make a point of this drafting error.

"



© - Appellant H(')Q\'fer"‘s C(')m'plaint, based on a clearly erroneous finding of “no allegations in the

~ Complaint agai'nst Peter Moran as an indi-vidual._”
Thus, Argument A of the “Brief on Behalf of Appellee Peter K. Moran” is based on the
faulty premise that “[t]he Circuit Colurt nonetheless properly dismissed the action against

'Defendant/AppeHee for failure to state a cognizable claim for a breach of an oral coﬁtfact- because

no set of facts that could be ploved oonsmtent Wlth the Plamtﬁfs aHegatxons against

Defendant/AppeHant personally would. allow rehef to be granted the P1a1nt1ff ” [d at'p. 10. The
Circuit Court’s Order granting dlsmlssal prov1des a smgle—sentence explan_a.tlon: “After 'thls_rewew,

the Court finds no allegations in the Complaint against Peter Moran as an individual, and therefore

grants the Motion to Dismiss.” Appellee Moran’s Argument A 1 improperly attempts to “prop

. up” this simple, yet clearly erroneous, statement by the Circuit Court by engaging in convoluted .

' disctlésion iﬁvoivin g principles of ag‘,ency‘ and contract—none of Whi_cﬁ were provided by the Circuit’
Court'as the baéis of ifs decision. Certainly, the Circuit Couﬁ limitgd its ruling t-o a single point, and
Appellée may not engage in judicial “mind-reading” af this juncture in order to aﬂicuiate additional
bas_es for the court’s decision — where indeed there are none. |

As Appellant Hoover argued in his Brief",” dismissal of the Complaint based on a ﬁnding

that there were “no allegations in the Complaint against Peter Moran as an individual” is clearly

erroneous and must be reversed on appeal. Immediately after the Circuit Court rendered its
precipitous decision on .I.)écember 8, 2006, Appellant Hoover filed a motion for reconsid.eratio'_n ,
directing the couft’s attention to “many aile_gations in the complainj: against Pefer K. Moran as an
individual,” See “Motiqn of Johnnie Hoqver For Rec_onsideration of Order Granting Defendant,

Peter K. Moran’s Motion to Dismiss,” p. 2. Rather than rectify its commission of clear error, the

e




Circuit Court denied the motion for reconsideration, without further explanation of its decision. See

Order, Janua‘ry? 2'007'.

In his Argumeut Al Appellee Moran further ‘muddies the Waters” by argumg that “[n]one

of the Ielevant allega’ﬂon‘s in the Plamtlff/Appellant’s (,ompIamt involve Peter Moran actlng n hls' :

own behalf” “Brief on Behalf of Appellee Péter K. Moran,” p. l 1 Remember, the Circuit' Court

did not enipioy fhe terminolo gj - “acting 111 his own behalf > —in its dis'missal order.. Moré_over,
.APP_ellee Morén_erronedusly _asseﬁs that the..C.(smplaint “shows only the follawing av.errﬁenfs' only
- regarding Defcndant_ Moran in his individual capacity:”
.; In '1.98'6; Defendant Moraﬁ pérsonally b_orrd.wed $2;OOO 'f_rom. the -
i’laiﬁtiff, which wés répaid (.Ct)mplaiht, p. 4, 1 6); and
. On February 13, _.199-7, Defendant Mo.ran “in his own behalf and as
President 6f Dcfeﬁdant .P_rinc'ess Beverly Coal Company; ente_:red into

negotiations with Plaintiff to satisfy him with his claim of his

eqﬁitable interest in the Coal Comnan‘},” vﬁth_ no fesolution being
_achieved (Complain_t, p. 4,99). (emphasis addgd)
“Brief on Behalf of Ap:peﬂee Peter K. Morai"i,” p- 13 
To the contrzitfy, a simple readiﬁg Qf';[he Complaint reveals substantial éﬂ'egatio'ns against Appellee
Moran, as an indl;vidual, in that.he was na:rﬁed a.s one of the “defendants” in the civil action, as
illustrated beléw: : |
7. Thesé loans-and purchases made by tﬁe plaintiff for the beﬁeﬁt ofthe -
defendants were made by the plaintiff in material part because of his
reliance upon defendants’ promise that he owned 10% interest in

defendant Princess Beverly Coal Company, and if ever sold, he
would receive 10% of its net sale proceeds. | ' -




8. As a result of the various loans and financial support made by the

- plaintiff'to the defendants, and the promise made by the defendants

to the plaintiff, plaintiff had reason to believe, and did*in fact did

believe, that he had a 10% equitable interest in Princess Beverly Coal
Company ... o

9. . OnFebruary 13, 1997', defendant Peter Moran, in his own behalf o
and as President of defendant Princess. Beverly Coal Company, -
entered into negotiations with plaintiff to satisfy him with his claim
of'his equitable interest in the Coal Company, which offer was never

finalized or reduced to writing and signed by the parties.

11. Defendants breached their agreement with the plaintiff, made in
1985, as aforesaid, by failing to account to the plaintiff the terms of
the sale of Princess Beverly Coal Company, and to render an
accounting to him as to his share of the sale proceeds:

12.  As a direct and proximate result of defendants® breach of their
agreement fo the plaintiff, plaintiff has been damaged in an
unspectfied amount, which breach occurred on or about February 18,
1999 and has continued thereafter.
Complaint, jﬂ] 7-9, 11-12 (Emphasis added)
Finally, in his prayer for relief, Appellani Hoover asked that-*“he be awarded judgment agains_t

defendants 'jointly and severally . . . that the Court order the defendants to account to the

plaintiff the terms of the sale of the assets of Princess Beverly Coal Company to Addington

Enterprises, Inc., . . . that he have jﬁdgmem against the defendants in the amount of 10% of the

net sale proceeds of said Princess Bé\}erly Coal Company . . > Thus, the Circuit Court’s finding

that there were “no allegations in the Complaint against Peter Moran as an individual” was clearly

in error. ‘And_ Appeltee Moran’s attempis to bolster the Circuit Court’s decision in this regard is

wholly unavailing.



C.  CONTRARY TO APPELLEE MORAN’S ASSERTIONS, THE
STATUTE OF FRAUDS ISNOT APPLICABLE HEREIN, BUT
EVEN IF THIS COURT FINDS THE STATUTE OF FRAUDS
TO BE APPLICABLE, APPELLEE MORAN IS ESTOPPED
FROM ASSERTING THE STATUTE AS A DEFENSE ‘

Pursuant to Argument A 2of hn, Brief, Appelloe Moran asserts that “Plaintiff (Appellant'
Hoover) WlSheS to be treated as a shareholder of Prmoess Beverly by virtue of an: alleged oral
agreement Wlth Defendant Moran- and then proceeds to argue that “Plaintiff’s claimed 10 percent
interest in Princess Be\}erly Coal Company’."is “juét such a share or interest in an'enterprlse” asan -
“uncertificated seourity,” pursuant to West Virginia Code § 46-8-102(b) (1985). See “Brief on :
| Behalf of Appellee Peter K. Moran,” p 15. This a'rgnment is clearly without merit. The oral
‘agreement at the heart of Appellant Hoover 8 Complamt did not concern an exchange of stock in
- Princess Beverly for Appellant Hoover’s financial assistance. No transfer of stock is alleged in this

action. No'r_has Appellant Hoover asked or “wished” to be treated as stockholder, or SOught formal.
stockholder status. Rather, the offer made by Appellee Moran was for an equitable interest in the
company, i.c., 10 percent of the sale nrice when the cornpany was aold, in exchange for Appellant
Hoovel_"’s significant financial 'help.' Ttis a specious stretch of securities law definitions to attempt
to: convert Appellant Hoover’s claimed interest herein into an “uncertificated security” for the
purhose of having his clai_rn barred by the Statute of Frauds.

| Then, Appellee Moran inexplicably asserts pursuant to Argument A 3 of his Brief:

Plaintif/ Appellant now raises for the first time the argument that Appellee is

estopped from raising the Statute of Frauds as a defense. This argument was not

raised in any of the filings of record or in oral argument at Defendant/Appellee’s

mot1on to dismiss.

“Brief on Behalf of Appellee: Peter K. Moran,” p. 16.




Qulte to the Lontrary, Appellant Hoover rcused the estoppei issue clear]y and leglbly m
| “Plam’uff’s Responsg to and Memorandum in Opp051t10n to Defendant s Motion to Dismiss,”
_ Wherem Appellant Hoover argued.as foliows:

However, even if the Court finds that Statute of Frauds applies to the facts of this
‘case, Defendants are estopped by their own actions in raising the statute as a
defense. Recognizing that complete performance under an oral contract overcomes
a defense of the Statute, the West Virginia Supreme Court observed that “[w]e have
followed the general rule that where one party full (sic)’ performs on an agreement
 that would otherwise be barred by the Statute of Frauds, he is entitled to sue the other-
party for performance.” Frasher v. Frasher, - W. Va.- , 249 S.E.2d 513 (1978)
(citations omitted). See also Stump v. Harold, 125 W. Va 254,23 5.5.2d.656, 659
- (1942) (“We regard it as unnecessary to cite authority to sustain the broad statement
that full performance on the part of the person offering to prove an understanding -
relieves that understanding from the effect of the statute of frauds . . . [Our cases
indicat[e] that .. . complete performance of a bilateral contract by one party to an
_agreement otherwise within the provisions of the statute works an exception and
permits the contract to be orally established.”) '

Furthermore, in Ross v. Midelberg, 129 W. Va.-, 42 S.E.2d 185, (1947), the Court
expounded at some length on the reasoning behind this well-settled exception to the
Statute of Frauds: “It is-a broad general rule that a court of equity will not permit a
. party to fake shelter under the defense of the statute and by so doing commit a fraud
on the other party . .. “The fraud most commonly treated as taking an agreement out
of the statute of frauds is that which consists in setting up the statute against its
enforcement, after the other party has been induced to make expenditures, or a
change of situation in regard to the subject-matter of the agreement, or upon the
supposition that it was to be carried into execution, and the assumption of rights
thereby to be acquired; so that the refusal to complete the execution of the agreement
is not merely a denial of rights which it was intended to confer, but the infliction of
an unjust and unconscientious injury and loss. In such case, the party is held, by
force of his acts or silent acquiescence, which have misled the other to his harm
to be estopped from setting up the statute of frauds.” Ross, 42 S.E.2d at 191-92

“Plaintiffs Response to and Memorandum in Opposition to Defendant’s Motion to-
Dismiss,” pp. 11-12. (Emphasis added)

[

3
. This passage from Frasher contains a typographical error, which should read “fully” rather than
“ﬁll]_” . . . . -



D, THEFACTUALSTATEMENT CONTAINED IN APPELLANT
- HOOVER’S BRIEF, WHICH QUOTES APPELLANT
HOOVER’S AFFIDAVIT, TRACKS THE LANGUAGE AND
' SUBSTANCE OF THE COMPLAINT AND MUST NOT BE
 EXCLUDED FROM CONSIDERATION BY THIS COURT, AS
. ASSERTED BY APPELLEE MORAN -

The detS set forthin Appe]lant J ohnnle Hoover 8 Afﬁdavrt Wthh was ﬁled asan attachment

to “Pialntlff’b Response to and Memorandum in Opposﬁron to Defendant’s Motron to Dismiss,” are

substantlaﬂy the same as the facts set forth in his Complamt For purposes of this Appedl the facts

that form the bams of the Complamt as well as the Afﬁdawt must not be exduded frorn

consideration by this Court, as Appellee Moran demands pursuant to Argument A 4 of his Brief.

E. CONTRARY TO APPELLEE MORAN’S ASSERTIONS, THE. _
PROPRIETY OF THE EQUITABLE REMEDY OF PIERCING
THE CORPORATE VEIL SHOULD NOT BE F ORECLOSED
- PURSUANT TO THE MOTION TO DISMISS '

Appellant Hoover’s Brief contams a Iengthy discussion regarding the apphcabﬂlty of tho

equ1table remedy of piercing the corporate vell to the case sub Judice. Appellant Hoovor asserts that

this case presents the appropnate ol_rcumstanees whereby “the corporate entlty may be disregarded

to remove the barrier to personal 11ab111ty” of Appellee Moran - the shareholder actlveiy
partwrpatmg in Lhe operatron of the bUbIIlGSS pulsuant to Laya W Erm Homes, Inc.; 352 S.E.2d
93 (W. Va, 1986). | |

As discussed in Appeliant’s Brie‘f, piercing the corporate veill disregards the formal and
distinct existence of the corporate legal ﬁctio_n to hold shareholders personally liable for corporate
debts. Appe]’iee asserts erroneousiy, pursuant to Argument A 5, that this Court is precluded from
considering_Appellant’s argmnents_regarding this applicable equitable remedy because _“{t}his

argument . . . was never raised below, either in oral argument regarding the motion to dismiss or in

10



the written responses to the Defendant/AppeHant s fi hngs in relatwn to the motlon to dlSl‘IllSS ? See
“Brief on Behalf of Appellee Peter K Moran p- 19. Of course, pursuant to his Complamt
Appellant Hoove1 seeks such rehef as the Court deemq “meet and just.” This Court operates under _
a notlee pleadmg system It is well estabhshed that “complamts are to be read hberally as requlred
| by the notice pleadmg theory underlylng the West Vlrgmla Rules of Civﬂ Procedure " Whorion v. |
Malone 549 S.E. 2d 57, 63 (W Va. 2001) Rule 8(:-,1) prowdes as foliows “A pleadmg wh1eh sets
forth & claim for rehef e shal_i contain (1) a short and plain statement of the claim shomng that the
pleader is entitled to relief, and (2) a demand for judgment for the relief the pleader seeks.”

Moreover, as noted in Appellant’s Brief, the argﬁment that Appellant Hoover’s 'remedy_ “is
with Mr. .Moren and the other shareholders who received the proceeds which Plaintiff claims are
' pai'tially his” was affirmed in “Defendant, Princess Beverly Coal Company’s Reply to Plaintiff’s
Response to Defendants’ Motioﬁ'to Dismise 7 as follows:

 Princess Beverly received none of the proceeds from the February 1999 stock saIe

challenged by the Plaintiff. Tastead, the proceeds went to Mr. Moran and other

shareholders and it is with them, ifat all, that the Plaintiff’s recourse lics. . . .Further,

the Plaintiff’s Complaint demonstrates that any purported oral agreement, whether

relating to the transfer of stock, stock proceeds, or otherwise, was between the

Plaintiffand Mr. Moran, not Princess Beverly. Princess Beverly received none of the

proceeds from the sale of its outstanding stock The proceeds were paid to Mr. Moran

and the other shareholders. Thus, the Plaintiffs remedy is with My, Moran and the

other shareholders who received the proceeds which Plaintiff claims are partially his.
(Empha31s in Orlgmal)

“Defendant, Princess Beverly Coal Company s Reply to lenhff’s Response to
Defendants Motion to Dismiss,” p. 9

Appeliee argues nonsensicaily, without citing to any authorify, that piercing the corporate
veil “is generally a tool used by plaintiffs at the end of a case, seeking recourse for damages; not a

defense to a motion to dismiss.” See “Brief on Behalf of Appellee Peter K. Moran,” p-22. Rather,

11




_ Appellant Hoover asserts that the- equltable remedy of p1ere1ng the cerpexate veﬂ is relevant to the.
_ Court 5 dlsmlssal analysn» hereln Syllabus Pt 6 of Laya states: “The propnety of piercmg the
corpmate veil should ra:rely be deternuned upon a motion for summary judgment. Instead the
pmpnety of piercing the corporate veil usually involves numerous questions. of fact for the trier of
facts to detennine upon all of the evidenee ”? Cert‘nnly, then, issues 1nv01vmg the propnety of
piercing the corporate veﬂ should also not be foreclosed upon amotion to dismiss, given the “hberal
" standa:rd” that a plalntlff must meet in order to overcome a Rule 12(b)(6) motion.

Appellee Meran farther states in his Brief that “Plaintift/ Appellant cannot reas onably suggest
to- the Court that an unpled claim to pierce'the corpdfate veil between Defendant/Appellee and
Pnncess Beverly somehow 1nd1eates error on the pdrt of the Circuit Court below 7 “Brief on
Behalf of Appellee Peter K Moran p. 21) See, however the recent de(nsmn of Dombmskz v,
Wel{vomr Ine. 2007 Oh_l() App LEXIS 4440 (September 20 2007) which stated:

A party seekmg to pierce the corporate veil 18 not reqmrcd to relate the bpeeiﬁc

intention in the complaint in order to proceed under the doctrine of piercing the

~ corporate veil. (citation omitted) . . . “piercing the corporate veil is not a claim, it is.
aremedy encompassed within a elalm ” In other words, there is no requirement

that one must state in their complaint that they are “piercing the corporate veil”.

(citation omitted) All that is required is that the complaint contain sufficient

information to indicate a desire to proceed under a doctnne of piercing the corporate -

veil. (citation omitted)

- Dombroski at p. 10

This Court stated in John W. Lodge Distr. Co., Inc. v. Texaco, Inc., 245 S.E. 2d 157,159 (W.-

Va. 1978) that “if the complaint states a claim upon which relief can be granted under any legal

theory, amotion under Rule 12(b)(6) must be denied.” Moreover, thé Court stated in Lodge that “for

the purposes of the motion to dismiss, the eemplaint is construed in the light most favorable to the
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plaintiff, and its allega’uons are to be teken as true.” Ia’ at 158. As discussed in Appellant’s Bnef
J ohnme Hoover’s legal theomes and olaums for relief sound in contract and are based on tlle '

| followmg assertions: (a) that Appellee Moran induced Appellant Hoove1 to enter into an agreemeot N
in Apnl 1985 wherem Appellant Hoover used his own pcrsonal funds and orodlt to make loans to
Appellee Moran and fonner Defendant Prmcess Beverly Coal Company and fo purchase parts
materlals services and equ1pment for use in Princess Beverly 8 busmess operatlons in exchange f01 '
- Appellec Moran’s promise that Appellant Hoover would reoeive 10 percent of the sale price.when .
the co.mpany was sold' {b) that this agreement constituted a valid oral contract between Appellanl:
Hoover Appellee Mord:n and Princess Bevex ly, (c) that Appellant Hoover fully performed hlS =ude |
of the dgreement (d) that Appellec Moran and Prmoess Beverly accepted the beneﬁt of Appelldnt

Hoover s performance under the agreement for a penod of apprommately ten years; (e) that Appellee
Moran and.Prineess ..Beverly are estopped by theilr' own conduct from denying that a valid oral

contract existed; and (f) that the agreement was breached vvhen Princess Beverly was sold in

February, 1999 and Appelleo Moran and Princess Beverly fzuled and/or refused to pay Appcllant |
Hoover 10 perc,om of the sale prICe o

- Quite simply, it would work an injustioe to Appellant Hoover to allow Appellee_ Moran’s
egregious bellavior' to go unchecked. A de novo review of the allegations of the Complaint shall
reveal .sufﬁ.ci ently alleged facts to sustaio Appellant Hoover’s claim past the motion to dismiss stage. |
Sinoe piercing the corporate Iveil will depend, in part, upon facts that Appellant Hoover must obtain
thlough further discovery, Appellee Moran’s motion to dismiss is premalure See Bear Hollow, LLC

v. Moberk, LLC, 2006 U. S Dist. LEXIS 36780 (June 2, 2006)
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'Accordihgly, pursuant fo-this" Court’s de novo review, this Honorable Court must reverse the
decision of the Circuit Court of Kanawha County which summarily dismissed Appellant Hoover’s
Complaint on the clearty erroneous finding of “no allegations in the Complaint against Peter Moran
as an individual.”

¥. IN  RESPONSE TO APPELLEE MORAN’S CROSS- -

ASSIGNMENT OF ERROR MADE PURSUANT TO RULE
10(F) OF THE WEST VIRGINIA RULES OF CIVIL
PROCEDURE,APPELLANT HOOVER ASSERTS THAT THE
CIRCUIT COURT OF KANAWHA COUNTY DID NOT
ABUSE ITS DISCRETION IN GRANTING HIS MOTION TO
REINSTATE THE CIVIL ACTION

On August 4, 2006 the Circuit Court gmnted “Plamutf’ s Motion to Reinstate Action
Dismissed Pursuant to Rule 41(b) of the West Vlrglma Rules of Civil Procedure ” Pursuant to Rule
10([) oi the West V1rg1n1a Rules of Appellate Procedure; Appeﬂee Moran has cross- asmgned this
ruling as prejudicial error. Appellant Hoover now responds to this eross-a351gnment of error with
argument and authority confirming that the Circuit Court of Kanawha County did not abuse its -
discretion)_in granting Appellanf Hoover’s motion to reinstate this civil action,

The standard of review with regard to reinstatement alter involuntary dismissal of a case is

stated in Dimon v. Mansy; 479 S.E.2d 339 (W.Va. 1996), as follows:

Trad1t1onally, our scope of review, even when reinstatement is timely sought i8
limited. It is only where there is a clear showing of abuse of discretion that reversal

is proper
As prewously set torth in the “Brief on Behalf of Appollant Johnme Hoover,” Appellant
Hoover ﬂled his Complaml on April 16, 2002 nammg Prmcess Beverly Coal Company and Peter .

K. Moran as Defendants, to which they Jjointly ﬁled a Mouon to Dismiss, with accompanying

memorandum of law, pursuant to Rule 12(‘0)(6) of the West Virginia Rules of Civil Procedure on
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7 uly 30 2002. Appellant Hoover filed his response to the MOthIl to DISI’[llSS on September 4, 2002.
Former Defendant Princess Beverlyl ephed to Appellant Hoover s response to the Motion to stmlss
on November 13,2002, On November 25 2002 former Defendant Princess Beverly filed 1ts notice

of tlhng of bankruptey, wh1ch triggered the automatic stay provisions of 11 U.S.C..§- 362. During

this initial stctge of ht1gat10n Appellant Hoover’s attorney was William C. Garrett of Gdssaway, '

West Vlrglnia Unfortunately, Mr. Garrett died in Mareh 2003. Appeﬂant Hoover sought

aIterndtlve eou:nsel to tako on th1:> case; Appellant Hoover’ s present counsel ﬁled his Notice of

Appearance on August 13,_ 2003. The_'Cir_ouit Court entered an Agreed Order on March 29, 2004,

dismissing Princess Beverly from this civil action, with prejudice.

OnJuly 1, 20()5 , the Circuit Court mailed notice pursuant to Rule 41 (b) of the West Virginia

Rules of Civil Procedure. On July 15, 2005, the Circuit Court entered its Order disrnissing the civil
action for faﬂure to proéecute. On May 22 2006, Appellant Hoover filed hlS motion fo reinstate
the actlon stating, in part as foilows

Comes now the pIalnnff, .Tohnnie Hoover, by counsel, Stephen P. Meyer, and moves

that this case be reinstated on the Court docket for the reason that plaintiff’s counsel

of record did not receive proper notice that the matter was subject to the provisions

of Rule 41(b) of the West Virginia Rules of Civil Procedure. Said notice was sent
to the plaintiff in care of William C. Garrett, Esq., WhO-IS deeeased

“Plaintiff’s Motion to Remstate Action Digmissed Pursuant to Ruie 41 (b) ofthe West
_Vlrgmta Rules of C1v11 Piocedure ”

The Cireult Court held a heanng on the “Motion to Relnstate” on July 18, 2006 wherein the
followmg explanation was provided by Appollant $ counsel:
MR. MEYER: Your Honor, the motion by the plaintiffto reifstate is based upon the

fact that we were not, that is plaintiff’s counsel, was not given notice of the dismissal
by the Court this past year because the notice was apparently sent to the plaintiff’s

15



original attorney and was not forwarded to'us, or else we would have been Johnny- h
on-the-spot and reacted to it. o : '

We, we, we haven’t beed doing — we have been doing things — in fact, we dismissed
one of the defendants in an agreed order of dismissal; and mistakenly, I guess, we
were waiting for a ruling on a motion which had been briefed a couple years ago
before we were to move. . . . [discussion with Circuit Court about setting of hearing
on previously filed motion to dismiss] * B g -

.. . the attorney [William C. Garrett] died. The plaintiff looked for counsel, finally

located us, and in the interim there was just a mix-up and I think a clerical error. We

never got notice. And as a result we didn’t find out about it until we fnade inquiry
- and realized that we didn’t-have the notice that the case had been dismissed.

8o, we are actually coming with hat in hand and asking that it be able to. g0 back on
the docket and start our discovery, ask the court to review the motion for dismissal;
and if we survive the motion for dismissal, we would like to go ahead and prepare
the case. '

Transcript of Hearing, July 18, 2006, pp. 2-4.

‘Under questioning by the Circuit Court, Appellant’s counsel confirmed that Appellant
Hoover didnot receive from the late Mr. Garrett’s office “either a copy of the notice or the dismissal
order.” Id. at 4.

Further, Appellant’s counsel stated as follows:
MR. MEYER: Yes, your Honor. T understand there was a lot of time lag there. We
—part of the time that has caused the lag was we were definitely negotiating with the
cother defendant in the case, Princess Beverly Coal, regarding its status, and finally -
we agreed upon an order to dismiss them entirely. And also in the interim there was
a bankruptcy and a, a notice that there was a bankruptcy, and on the next day --that

delayed it. So, we just really got off, off of a schedule because of the intervening
matters of the bankrupicy and the change of counsel and the change of address.

4

“...[A] ‘proceeding’ has been ‘broadly construed to include any step or measure taken in either the
prosecution or the defense of the action, except a continuance.” Meadows v, Hey, 399 S.E.2d 657 (W. Va.
1990), citing Syllabus Pt. 1, Millar v. Whittington, 105 S. E. 907 (W. Va. 1921). SeeRule 41(b) of the West
Virginia Rule of Civil Procedure, which employs the ferm “proceeding.” ¥
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" And 80, We — certamly I guess we could be determined a bit dllatory in not
scheduling and following up quicker, but we got off on a tangent with the dismissal
of Beverly; and then after that they were, there was a stay, and that’s the. only, that’s

i the only excuse, your Honor. We—

| TH]: COURT (Interposmg) All nght

MR, MEYER As soon as we found out about it, we moved. But we dtdn thave any
- notice that it was in fact dismissed. And we were under the assumption that there
- was a m0t1on waifing to be heard.

I, pp. 5-6'
Appeﬂént’s counsel further argued in rebuttal at the reinstatement hearing, as follows: .

MR. MEYER: ... This is a serious case. It’s been well-briefed, well-documented.
And unfortunately, because of the change of counsel, Mr. Garrett having passed
away, and there’s been some period of time when Mr. Hoover finds another lawyer,. -
then Princess Beverly going into bankruptcy, there has been a ~ jumps and a jerky
type of situation here. And although we didn’t get the notice, we. would have
followed up on it certainly.

.. . But this is a very serious case, and — Mr. Hoover, who is a Vietnam veteran and
disabled because of injuries received in the war, really needs to have a chance to-
litigate this case. So, I think to dismiss this case because of our slowness and not

- reacting, even though we weren’t on notice, though-we had notified the clerk of the
fact there was a change of counsel, I think that would be a severe sanction, and I
would hope the Court would give us a chance to get back in the saddle in this case.

Id., pp. 12-13
Finally, the Circuit Court offered the following commentztry regarding notice:

THE COURT: . [I]f you look at the Dimon vs. Mansy case and the Covington
-case and Rule 41, ﬂ’lN whole process is triggered by a notice from the Court to give
the plaintiff' 15 ddys to respond with whether or not there is good cause for the delay.

Toddy it’s been stated here that the pldintiff did not get notice. We know that his
counsel of record did not get notice. From areview ofthe court file, we can ascertain _
- that notice was sent to previous counsel and not to Mr. Meyer, even though Mr.
Meyer had made an appearance as counsel of record. Notice under the rule and the
cases triggers this process. ... Transcript of Hearing, July 18, 2006, p. 13
{Emphasis added) o ' ‘ : '
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| SuEsequeﬁﬂy, on Aug'ust.'e-': 20(56’ tﬁe Cir’cuit'Couﬁ entered its Ofder granfing the “Motion

to Reinstate Action D1smlssed Pu:rsuant to Rule 4I(b) of the West Virgmld Rules of Clvﬂ
' Procedure prewdmg as follows “After careful con51derat10n the Court ﬁnds that nelther the
| plamtlff or piaintlff"s counsel reeeived notice of dlsmlssal pursuant te Rule. 41(b) of the West

V1rg1n1a Rules of Civil Procedure and that notlee is requlred ? See Order August 4 2006.

This Couﬁ held in Dimon v. _Mdesy, 479 S.E.Zld 339,348 (W. Va. 1996) that “befolrea c_ouft_
: may dismiSs an action under Rule 41(b), notice and an opportunitywto be heard must be given to all
. parues of record ” In Dzmon the Clrcmt Court of Iefferson County entered an order pursuant to -
Rule41(b) of the West Vlrgmia Rules of Civil Procedm e without sendmg notice to the pl'untlﬁ The
tw.o Issu_es presented on appeal in Dimon were (a) whether the circuit court erred in failing to give
pre—di'snﬁssai notice of its intent.to dismiss a pending civil action with prejudice, and (b) Whethef
‘the circujt eoert abused its discretion in declining to reinstate this case to its docket.

The case sub Judzce is clearly dlstmgulshable fromh Dimon in that the Circuit Court of
Jeffe1son County in Dzmon failed to send any pre- dlsmlesa] notice at all; whereas in the instant .
matter, notice was sent,_but to the wrong individuals — epparently due to an error by the Circuit
Court of Kanawha Couﬁty. As set forth above, the Circui;t Court of Kanawha Couﬁty expressed its.
concerns ebout pre~dismissal notlee in the instant matter, as. follows: .. this whole process is
triggered by anotice from the Court to give the plaintiff 15 days to respond with whether or not there
is'good cause for the delay.” See Tre_nsc:ript of Hearing, JﬁIy 19, 20006, p. 13. The Circuit Coin_'t
further stated that both Appellant Hoover and his counsel of 'reeord “did not get notice.”, Id. The

Circuit Court further acknowledged that “notice was sent to previous counsel” (the late William C.
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Garrett of (Jassaway, Weet Vlrgmla) but notto Stephen A. Meyer Esquire, “even though Mr. Meyer
had made an appearance as counsel of record ” The Circuit Court further emphas1zed “Notice under
the rule and the cases tllggers this process I,

Aecordingly, the Cn cuit Court’s Order solely addressed the notice issue:

After careful eon51derat1on the Court ﬁnda that nelther the plaintiff or plaintiff’s . "

- counsel received notice of dismissal pursuant to Rule 41(b) of the West Vlrgmla
Rules of Civil Procedure and that notice is rcqmred
Order, August 4, 2006.

- Pursuant to the Dimon “guidelines,” the first requirement is as follows: “when a circuit court

is contemplating dismissing'.an action under Rule 41 (b), the eourt must first send a notioe'.o.f its .

intent to do so-to all counsel ofrecord and to any part1es Who have appeared and do not have counsel
- of reeorrl » As the Cncult Court stated at the remstatement hearlng “InJotice under the rule and the
edaes tngg(,rs this process.” Clearly, the lack of requ131te notice voided the dlsrmssal order
prekusly entercd by the Circuit Court on July 15, 2005. 'I herefore, Appellant Hoove1 asserts that |
it was not an abuse of d1scret10n for the Circuit Court to rely solely on the “notice analy31s in its
Order. In that the first Dimon gmdelme was not met, any further al_lalysm by the Circuit Court
would have been en‘oneous. N oticeIWas not property sent lJy the Court — neither Appellant Hoover -
nor his counsel of reeord received notlce — and thus, the remalnder of the Dimon guidelines were
‘ot “triggered.” |
Finally, Appellant Hoover asks that the followmg principles be (,on'aldered by this Court in
oonsrdenng, Appellee’s cross- asmgnment of error:

“[A] court’s authority to issue dismissals as a sanction must be limited by the circumstanees

and neceséi‘ry giving rise to its exercise. The sanction of dismissal with prejudice for the lack of
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N p:r'oéecutie_n ie mosl severeto the prlvate liﬁgant a'nd.could, ifused excessi\l‘ely, élieserve thedi gnitarj'f '
: pnrpese for which it s inveked. cen (Citatien omitte@ . Because ef the harshness of the sancnon
a dismissal with prejudlce should be conmdered appropnate only i in ﬂagl ant cases. Indeed, we
reeegm?e that dismissal based on proeedural groundq 18 a severe sanction which runs counter to lhe o
| general objeetwe of dISpOblng cases on the merit,” Dzmon v, Mansy, supm pp= 344.345..
Tll]:REFORE for the reasons set forth above and in the ongmal “Bnef on Behalf of '
| Appellant J ohnnle Hoover ? and for other reasons apparent and obvious fmm areview of the reeord
' Appellant Johnnie Hoover respectfully requests that the Ordcr of the C1reult Court of Kanawha
County, rendered Januar y 2, 2007 granting Appellee s Motion to D1snnss be reversed by this. . .. .'
‘Honorable Ceurt Furthermore Appellant Hoovez 1espee1fully requests that Appellee S Cross-
| asslgnmenl ol error be demed.
Respectfully Submitted,

JOHNNIE HOOVER
Appellant, By Counsel.
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