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"L ARGUMENT

Al The Court should not apply the Amended Zonmg Ordlnanee to Far Away
Farm’s case but: instead should apply the former Ordinance

Someone said that “Where misunderstanding serves others as an advantage, one is

.~ helpless to make oneself understood™

_' In this caée;- Dunleavy and the BZA have misunderstood Far AW'_ay Farm’s argument in

several respeCts

First, Dunleavy and the BZA attempt to set up a straw man by re-phrasmg Far Away

Faxm S argument to 1mp1y that Far Away F arm 1s clalmmg that it d1d not know of the passage of
the Amendments to the Ordinance. Consequently, Du:n]eavy effectively claims that Far Away
Farm is lying about the issue, since Far Away Farm’s counsel has submitted other briefs and

pleadings utilizing the Aptil 8; 2003 amendments,

The BZ_A_’é fesponse i_s_similar.". The BZA. alleges that Peter Chakmakian, who 'is_'now ;

one of the Appeal counsel for Far Away Farm,’ attended the County Commission meeting when

' As set forth in Far Away Farm’s brief on Appeal the Zonmg Ordmance was amended on April 8 2005
a_nd is referred to in this brief as the “Amended Ordinance.”

L1one1 Trilling (1905-1975) -

* See generally Dunleavy’s Brief" pp 16 - 18

See generally BZA’s Brief pp 13 - 14

* It is worthwhile to note that Peter Chakmakian, who purportedly attended one of moie of the County S

Commission _meetings. where the Amended Ordinance was discussed, did not become -counsel. in. Far

Away Farm’s case until the appeal process began. Consequently, even if Mr. Chakmakian had heard
_ statements made by the Commission regarding the apphcatlon of the former Ordinance, that knowledge e
~can hardly be imputed to Far Away Farm nearly two. years prior to Mr.. Chakmakian’s appearance as

counsel. The BZA’s companion assertion that “all” of Far Away Farm’s counsel -were presént

“throughout the public hearmgs” on the zoning amendment process, is simply inaccurate. If any of Far -

* REPLY BRIEF ON APPEAL
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the amendments to the Ordinance were addressed. Now the BZA :cIaiﬁis. thet as & result Far i
Away }'arm éanﬁot _now objeét-fo,thel épp}.ic_ation of the émendéd Ordihanc.'e._t'o this c’aéef" o
'Co.ntra:_ry to.the unpleésaﬁt'in_fer'ences by Dunieévy.and the BZA, Tar Away"F_a'rrﬁ has = -
. neVér clai_m'ed_ thatlt _(_ﬁ‘d_not know ab_duf- the amahdnie‘nts‘ themselves. ‘Far Away Farm qﬁl:y: -
étates_that 1t did lﬁ'ot'k-hc-)w abéut'tiié .'.County_ Cc)_r'mﬁis_sio_'n’_s ﬁroinise in its Comfnissidii meeting
mi_ﬁutés thét it -would “grahdfather” cup applications submitted bef(.)re"-i:he April.-s,  2005 

Ordina_ncé amen-dmeﬂts were adopted. It'foll(.)Ws that, since Far Away Farm had submitted its -

Mr. Chakmakian and he was not counsel for Far Away Farm at that time. SR : §
6 The BZA also claims that the “grandfather” concept only extends to the LESA score provisions, not the

AWay Farm’s counsel appeared at any public ni_eeting fégarding these ameﬁdments, it would have been

entire Ordinance, based mostly on comments made by Paul Raco, former Zoning Administrator, and the
phrasing of the subsequent motions at the time the amendments were passed.” See BZA briefat 12, The - -
Court should reject this argument for the following reasons: - L ' o
o First, the BZA minutes do not make this distinction;, instead, the March 23, 2005 minutes. say
that, for administrative purposes “all applications” that weré received in the Planning Commission office
‘before close of business on April 8, 2005, “which address all the necéssary 23 questions .on the
application be grandfathered in, and that applications received after April 8, 2005 comply with the new
-amendments.”  Since the minutes are the official record of the County Commission, the public should be .
able to rely on the minutes, as have Far Away Farm’s cotinsel in making the argument, and the minutes
should control. Otherwise, if every comment or phrasing -of the motion modified the law, the general
public would have a duty to attend every legislative assembly or County Commission meeting to know
what comments were made as an addéendum on the law. To do otherwise would abandon reason and
common sense. The County Commission reads and approves the minutes, they have full authority to
make corrections as they see fit. In this case, apparently, the minutes say what the Commission wanted
them to say. ' L ' DR
_ - Second, even if the Court considers the Raco commerits and the phrasing of the motion contained .-
in the recording that could be construed to limit the “grandfathering™ concept, (again, not reflected in' the-

minutes) the LESA scoring would be clearly grandfathered, while the issue of procedure (ie; who issues .

the CUP, the BZA or the Planning Commission) may not be -~ however, the issue of the three stanidards

. that’ apply to the issuance of the CUP, which is the heart of this appeal, is either silent or is'not- " -
- - specifically excluded from the grandfather concept,-and, consequently should not be applied to FarAway - _
" Farm, If doubts exist as to whéther Far Away Farm’s applicationshould be.grandfathered, they should-be .-

_resolved in favor of the applicant, Far Away Farm...

* Third, even if the LESA ‘score provisions were the only _'poﬂion of the Oréfinauce that was =

- grandfathered, the Court should ‘grant the CUP to Far Away Farm because the LESA scores were the only -+

- substantive criterion under the former Ordinance and Fai' Away Farm: passed the. LESA ‘scoriing system:. .7 2w )

with flying colors. - -

REPLY BRIEF ON APPEAL
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B cup '-applieation‘.in“‘2004‘,".‘Far:.-'Away' Earrrtf-shouldibe_"grandfathered into the former’ brdinance " : v

. fp'rwision-'s} ke

" The. concept that the Comnussron pronused to-apply. the former ordinance; yet instead

S apphed the new. ordmance, is- srrnple d1reet and easrly understood All that Far Away ]Farrn asks'

= of thls Court is to apply the former Ord1nance in the manner the Cormmssron pronused

Both Dunleavy and the BZA’s arguments miss. the pomt enurely Thrs is the pomt -itis
o Wholly irrelevant as to- when Far Away Farm. knew or d1d not know of the Cornrnrssmn s

declslon The fact‘_ is, - the Cornmlsswn s _r_nrnutes_ 1nd1'oate it de_olded_ to apply the former -

_ ordinance to developrnents‘ like Far Away Farm, and it is incumbent on the zoning'ofﬁcials to
follow through with the decision, whether Far Away Farm requested it or not One cannot app]y
an ordlnance toa developer before the Commrssron says it apphes any mote. than one can apply a

| statute pl‘lOI‘ to its effeetlve date In this case, th_e Comrmss_ron deelded to .apply the former

_Ordmance to -pre.-Apnl 2005 CUP applications.: -'The Comrni'ssion’s .agents, '(t.he Planning -

Comrmsswn, Paul Raco and the BZA) farled to carry out the Cornrnlssron s directive. It’s that

_ srmple

Should the matter have been d1scovered and ralsed earher‘? Perhaps, although one can - |

: 'hardly assign a duty on the part of Far Away Fa:rm or 1ts counsel - to attend all County

Comrmssmn meetlngs in Jefferson County and parse the meetlng minutes _]llSt in case the

Comrmssron rnakes a. pronnse that affects land use law AIternatlvely, was’ attorney Peter'

' .Chakmakran present at any of the numerous rnmd—numbmg County Commlssmn meet1ngs over

o To do otherw.lse 15 akm to the coneept of allowmg anex: pest facto Iaw to be apphed just beeause the TR
oo o criminal defendant:did not'know about the law. change. . In‘a case'such as that, this Court hasin theipast = "o >
C oo reversed.aeriminal conviction. - See for example; Stdte v Hensler, 187 W.Va. 81; 415 S E.2d 885 (1992_)__ SRR PR |
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v the year§that touched on planning-and zoning issues? Possibly, although the significance of'a: - o
few words spoken odt.offthou_sa_nds- of words ia_t- any given County Commission_nieetingr-i's casily o
ove_rlooke'd in the “excitement” of those meetings. -..But none of those issues matter. Tt becomes © -

instead ‘& matter of jurisdiction based on _thejdirective ‘contained in the coumy. Commission’s™ -

- meeting minutes. -

| anleavy.mistmderstands the concept.of jurisdiction and the authority of the lening.-~ '

_' Commzssmn and BZA The Planmng Comrmsswn a:nd BZA only have the authonty that is

glven to them under the laW and the spemﬁcs of the zZoning . ordmance In this case, the
' .- underlylng enabling law allows the Ordinance to be created, but it is the specific authorization of

the Ordinance that controls-exactly what the Planniﬁg Commission and BZA can do.

Further, in this case, the County Commission stands in a similar position to the-

_legisle_.ture, and, like the State legislature, 'the effec_ti_ve date of a | given law is key to its
application; No law can b'e-applied befo’re its effective date; and the Ordinance likewise cannot

: be apphed before its effectlve date. -

One eannot a ree to eonfer ur1sd1c:t10n where none ex1sts One caimot “waive;’. the’
]

*application of a:n_ ord1n'ance. It e1ther apphes, or it -'doesn t. In this case," the.County' COmm‘ission'

.'ordered in 1ts meetmg mmutes that the Amended Ordma:nce procedure did not apply to a

development 11ke Far Away Farm Soit doesn t.

Y faet Dunleavy relegates h1s entlre 1esponse on th1s issue to footnote 40 of the brlef clcummg that the

%unsdletlonal issue is anworthy.of a response. :

2 See - Weston v. Mineral County, 219:W.Va. 564, 638 S E 2d- 167 (2006), Syl. Pt 3., holdmg in: part that a.

i County Cominission éan “only do such-things as are authorized by law; and in the mode prescribed.”: The

.7~ Plagtning Cotimission-and BZA, as admmthtratwe suhd1v1stlons of the County, have 1o g:reater authorlty
. than the County Commlssmn R S L S
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If this mater were reversed, and Far Away Farim was attemptlng o get thc Court to app]y

the new Ordinance even though the County Cornrnrssron had clearly stated the former OrdlnanCe

‘must apply to_.ea_s.es filed before April of 2005, this Court would likely say that the effective date .

_was dispositive, Ts not the reverse fair? Is not the effective date dispositive either way? -
- If there is any doubt, it should be resolved in favor of Far Away Farm, instead of the

government.

Far Away Farrn did not have a duty to aftend the March 23, 2005 County Comnission

- Meeting when the Z oning Ordrnanoe was amended On the other hand, the BZA had a duty to.

apply the corre‘ct- ord1nance as dlrected_by the County Co’r'nmission.

Far Away Farm did not cornrnrt - any error by not attendmg the March 23, 2005 County .-

Comrnlssmn meeting. On the other hand the BZA committed an egreg] ous error by applying the
wrong ordinance in hearing Far Away Farrn.’s case. |

Because: Far Awa'y Farm passe_d the LESA scoring _syatem, and this -being_-the only
stgniﬁeant and concrete criterion under .the 'fo_rm_er Zontng _Or_dinance for isauance of a CUP, the

-B_ZA should have issued a CUP to Far Away Farm'

Dunleavy also mlsunderstands the effect of the a;mendments Du_nlea_vyf maintains that

_the amendments have no substantrve effect 0 Contrary to Dunleavy’s assertions, the two.

Ordlnances dlffer in key provisions relevant to th1s case, whlch include, at a minimum, (1) the

deﬁnmon of “ne1ghborhood” in the new Ordrnance and (2) the procedure for 1ssu1ng a LUP

Prrst the forrner ordlnanee dld not contam A detmltlon of “nerghborhood ” *I‘he' |

e See general]y Dunleavy s Brref pp 18-19,

. ! Far Away Farm, the BZA, and- Dunleavy a11 agree that the deﬁnr‘non of the term nelghborhood” Was-.:% - . :'--f
-added to:thie Ordinznee through the-April 8, 2005 amendment.. See Dunleavy’s Brief, poSatf 59 The oo o
BZA alleges in its Response Brief that “Mr. Raco crted the new amendments to the BZA as the standard .
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e Qonsequenﬂcés.-.'to.z-.Harﬁ‘AWay Parmare 'sigﬁ::iﬁc::ant; since-the CUP ‘was: denied, (sothe BZA said), oo

. because it sWas'if_’rC.Ompatibie with the “neighborhood” = based on ?thé'ne_\r\?ibr‘dinaﬂfce?'s definition ~o . o0 o
of 'ffneigh‘librh‘ood??*-.as a one mile tadiug -ﬁ‘om::'the“-'ﬁperiincter,70f=,the pi'_p'p'e"riy’.w By conteast, the =
former Ordinanc,.e.did not-even. define .“nei_ghborhoo.d,‘f" so the BLA could ﬁot'ﬁaw.ﬁusédﬁthe el

‘definition of neighborhood to deny Far Away Farm’s CUP under the. former ordinance in. the -

.-same way they did under the new Ordinance. °

-+ A second si'gniﬁt:'ant.'diffa_arence is. the requirements of the two Ordinance provisions for .-
issuing a CUP. Under the fonner.()fdiliancé, the Planning Commission issued the CUP, under

the new ordinance, the BZA issues the CUP.? Note the key provis_ibns ‘governing issuing the

cup Which are contained in sections 7.6(f) and 7 .6(g) of the two versions of the Ordinance:

FORMER ORDINANCE | T AMENDED ORDINANCE .~

Secfion_7.6(f) If all issues raised at the Section 7.6(f) If all _iss_ﬁes_. raised at_the

that body must use in reaching its decisions. ‘The one thing that was added into:your ordinance in this

past change on April 8%, it did not necessarily define the world [word] ‘compaﬁbl_e," but it defined the -
word ‘neighborhood’ to a one-mile radius.” See BZA Response to Brief on Appeal, Page 12 Cifci’l_lg \Y o

- Paul Raco July 26,2005 Tr. 30:5-9.”

Far Away Farm agrees with the BZA, that the am,e'ndment‘dgﬁning Neighborhood was added”

April 8, 2005, and the understanding of Neigliborhood is a neceéssary component in defining:
compatibility. ' a : ‘ : : A A

7 R Dunleavy seems fixated on Far Away F arm’s sentence-long assertion in its bﬁe_f_ that the BZA had not. .
dssued CUP’s prior to the procedures in the amended Ordinance. This is a relatively inconsequential .. -
point; however, the Ordinance sections quoted herein demonstrate that the procedure under the former’

‘ordinance was that the planning commission issued CUPs, ‘while under the amendédOrdinaﬁce_ the BZA
issues the CUPs.  Far Away Farm was the first. development to which the new proceduré was applied.
Far Away Faim only offered the suggestion that the BZA had made a mistake in denying this CUP either

because it was inexperienced, or for some other reason. ‘If the Court at Dunleavy’s:insistenée choosesto . ¢
believe that the BZA had another reason to not apply the Ordinance (other that inexpetience); that isup:- - © = o0
- tothe Court. Nonetheless; the practice under the former Ordinance was-for the Planning Commission o™ @
. dssuerthe CUPs — at-least within' the- ekpetience ‘of Fat Away Farm. Of course; tnder the former.. . -
+ Ordinance, if-a- given: CUR: was ‘appealed; theri-the BZA would liear the appeal-from ‘the: Plansifag " & =

. Commission’s.decision, : o -

TSt il REPLY BRIEF ON'APPHAL -




ool Compatihility - Assessment: Méeting: with - the:

staff were resolved at that meeting, there will

‘| "be no- Public Hearing req_mred At the next

“Planning and Zoning . Commission meeting

thereafter, * . ‘the . PIanmng cand - Zoning

Commlssmn shall issue, issue Wlth condmons
i or.deny the cond1tlona1 se permit. -

. | 'LESA " Point- application;’ ‘Board of '-'Zo'ningi'-'-;'

| development *. . is

:Cdtnpatiblhty Assessment Meetlng with the|

staff were resolved at that meetlng, there will

of Conditional Use Permits shall be: successful

Appeal’s resolution of unresolved issues; and,

‘evidence offered by testimony and findings by
the Board of Zoning Appeals that the propesed . _
compatible  with - ‘the-}. =~

neighborhood where it is proposed.

Section . 7.6(g) The P'I'anningr and ._Zonrin'g'

Planning and Zoning Commission shall have
the authority over the issuance or denial of all
development review applications.

"Section 7.6(¢) The Board of Zoning Appeals | - ”
Commission shall issue, issue with conditions, |
or deny the conditional use permit. ~The:

shall issue, issue with conditions, or deny the

‘conditional use permit.” The Board of Zoning

Appeals shall have the authority over the

‘issuance or denial of all devélopmient review-

applications.  The standards governing -the

| issuance of Conditional Use Permits shall be:

successful LESA Point application; Board of
_Zoliing Appeal’s resolution of unresolved
issues; and, evidence offered by testimony and |
ﬁndlngs by the Board of Zomng Appeals that

the proposed deveIopment is compatible with

-The-fotmei* Ordlnance seenas to have j'n:o"'s‘p'e'c.:iﬁc':'-standards' for N develoi)ef to in'eet to
: 'obtain a CUP Th1s is becadse the developer under the former otdmance was processed under b
'the LFSA scormg system attended a eompatlblllty asséssment meetmg under {)rdmance sectlon :
7. 6(a), and if needed a pubhc hearlng under sect1on 7 6. (e) and (f) on spemf ic unresolved 1ssues .

'remammg from the Compaubﬂlty Assessment meetmg The Planmng Cormnlssmn then 1ssued :

the neighborhood where it is proposed.

- _1ssued wﬁh condluons or demed the CUP lhere were no speelﬁe standards in the Ordlnanee

lhat 1s ’1n marked contrast to thewamended Ordinance prov151ons Whlbh reqmred I‘alnr‘E T T

'_-.,__"Away Farm to meet three standards to obtaln”a CUP Whlch were (1) a. suceessiul thA pOlIIl_'}:;-:- N
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be tio Public Hearing required, At -the’ ERE
Board of Zoning Appeals meeting thereafier, | -
‘the Boatd: of Zoning Appeals shall issue, issue™f: -
with conditions, or deny-the conditional use | -
pérmit. - The Standards governing the issuance|
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1+ sgore, 2 seolution of imtesolved issues, and (3) compatibility of tho proposed developmet -

. Had the forfner Ordinance applied, Far Away Farm would not have been required fo frieet

| the ‘threc’ spec1ﬁcsta.ndards ,Cbﬂsequeﬂtly; the ..entii'-é'ﬁ:[‘ééson-th_e 'BZA used to deny thé cup "Irié;y-
have been climinated frorn the Ordinance, nd it follows that the CUP may have issued, ~~ ~ *

Dunleavy is therefore - simply wrotlg _Whe_n. hé’ ;assé_rfs that there is mo- substantive o

~difference between th'ei_former Ordinance and the; Amended Ordinanc_e.l3, SRR

-~ The BZA épplied the Amended Ordin-éﬁcé pfbﬁsioris.'to Far Away Farm evéh'though Far
Away Farm had filed its CUP application before the Amended Ordinance became offective,

‘which violated the County-Commissi()n’s own‘_Ofdihance_ and diréc_ti_ve in its meeting minute. .

- This appl;icaﬁon of the new.'()_rdinance resulted in the BZA applying a differcnt standard to Far

'Away Farm than it should have applied, and consequently the BZA and Circuijc Court’s decision

13 DUrileavy also claims that the Compatibility standard in section 7.6(g) of the Amended Ordinance was -

always operative, because, he claims; the standard was contained in the compatibility assessment meeting

procedure in the former Ordinance, and so there is no difference between the old and the new. However, -
Dunlesvy is wrong in this claim. First, the compatibility assessment meeting is a wholly separate event .
under the Ordinance from the decision to issue the CUP. The addition of the Compatibility standard in-
section’ 7.6(g) "in the amended Ordinance is evidence that the standard: is new, and not’ merely a

clarification, as Dunleavy claims. - Since there was a compatibility assessment meeting under the former

ordinance, and the procedural part of that section is much the same under the Amended Ordinance, why . _

did there need to be an added criterion in section 7.6(g), if there is no difference?

. Also, under.the former Ordinance, there were only 8 specific criteria in section 7.6(b) to ‘be
- considered in the Compatibility assessment meeting. The Amended Ordinance contains 9 criteria — the
- added criterion is sub paragraph 7.6(b)(3) which. is the ‘similarity of the density of a tesidential project: . -
- with the density of the sutrounding neighborhood. Consequently, even under Dunleavy’s theory-that the. .~ =
two Ordinances are the same; under the former Ordinance density should not have been considered as-a = -

_ criterion of compatibility, Yet, the BZA used density asa primary reason to deny Far Away Farm’s CUP

ae ~-as not compatible withthe neighborhood. .- .+

-+ Of course, ‘Far

- meeting should-be the operative standard to issue the CUP under ecither version of the Ordinance: The
<. = Compatibility-assessment mieeting is.a separaté event nder the Ordinance from the decision'to-isste the =% "
o CUP;: Far Away: Fari-mefely points out the difference 1o shiow ﬂ;at:-D'Linleavy-js theory that there is: no T

difference in the standards befween the. two Ordinances is‘incofrect. © - 1.
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Away Farm does not believe that the- criteria for the Compatibility Asséssment <~ = -




(% shouldbereversedandaCUPlssuedto Far Away Farm: - o &

j B In the Alternatlve, the Court should hold that the Cireuit Court erred in-
, upholdlng the BZA’s apphcatmn of the Amended Ordmance .

Even if the Court apphes the Amended Ordmance the issue remams that the BZA failed

to follow the Amended Ordmance in cons1der1ng Far Away Fatm’s CUP applleatlon and denylng

~

the CUP..

1. The BZA had a duty to resolve the unresolved issues

Dunleavy mlsunderstands Fa:r Away Farm s argument as to the resolution of unresolved

issues.™ Dunleavy claims thdt Far Away Farm’s posmon would render the Ordmance

meallingless that is, if the BZA were reqmred to “resolve” all of the “unresolved” issues from -

the compat1b111ty assessment meetlng, that “110 apphcatlon could ever be demed”16 The. BZA

advanees a sumla:r posmon

F1rst the County draﬁed the Ordmance not Far Away Farm, and it is the County s

respons1b1hty to follow it. Slnce the Ordmance plalnly requlres the “Board of Lonmg Appeal’

resolutlon of unresolved issues” as a standard in grantmg the CUP, the BZA should resolve the

.unresolved issues. "It is s1mp1y a matter of follomng the Ordmance ~ or, in this case, fauhng to.

~follow the Ordlnance . ‘

A seeond:issue:is .th_at Dunleavy and the BZA- are again making a straw man-arg'um‘ent-.'

g See generally DunleaVy s Brlef pp. 18 -19." B ' ' R
B 1e, that the BZA was required to resolve the umesolved issues: beeause SeCtIOIl 7 6 (G) makes the
:-5_ resoluuon of unresolved issues™ one of the three standards for grantmg the (,UP R =
f- éee generally-Dunleavy’s-Brief p20-. AR L >
S?e generally the BZA’s Brief. p 2l et seq.”
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Far- Away - rarrn has never. taken the- posrtron that- all isstes must be resolved in favor of” Farsi--. o
'Awav Farm, Just that alli issues, be resolved | ..
It is 1mportant for the Court to understand the process that occurs at the: compatrbrlrty o
»assessment meetlng, _under the Arnended Ordrnaneet The developer appears and makes a
prje_sentatron re‘ga;rdrng _the-propoSed-._deVelopment "The. pubhe i8 then 1nv1ted to speak. The '
_.pubhe raises 1ssues and requests of the developer - for certain concessions related to the
development For exarnple a comrnon request is that trees be planted along the edge.of the
_ development to create a. buffer Zone between the developrnent and exrstrng houses nearby The_
-developer erther agtees w1th the request that is made by the member of the public, (and thus that B |
] issue is resolved) or the developer ﬁnds the request too burdensorne and does: not agree (thus . -
_ leav1ng the issue unresolved | |
Far Away Farm has never taken ‘the posmon that the duty under the ordinance to-
resolve all of the unresolved issues means that every issue must be resolved to the llkrng of the

| developer What Far Away Farm has contended is that 1is was the duty of the BZA under the

terms of its own ord1nanee to address each of the 1ssues and e1ther (a) see to it that the developer

agreed fo perform the act1vrty requested by the publrc or staff rnernber at the compatrbrlrty _
_assessrnent meetmg, (b) find that the request was unreasonable and burdensome and therefore )
"decrde that the developer d1d not have to fulﬁll the request or (c) make the fulﬁllrnent of the :

request a condition of the cond1t10nal use permrt That “resolves each of the unresolved issues. '_

18 Varrous members of the pubhe appeared at the eompatrbrlrty assessment meeting and made about 106 -
demands of the developer of Far Away Farm.. The developer agreed to 39 requests, but refused to” agree‘ R
" 10.67.0f the requests; because those requests were unreasonable. - thus leaving 67 unresolved:issues. For i« #:. . o
e example some of the requests the. developer- consulered “unregsonable” were a request to eornpensate the
e _cornrnumty in the amouiit of $400,000:00 per year for-the ecological loss of trees from the creation of: Sl
- dmpervious services or;-setting aside a $500,000.00 bond to provide water services to cover Well farlures¢ L
- for propertres within a 1. mrle radrus of the southeast corner: oFthe Far- Away Farms prorperty LT
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I Far Away Farm conterids that 1t was the: duty of the BZA; dinder the: amended ordlnance 1 e
N "address each of the 67 unresolved issues in thls fashion: |
The fact that the- BZA d1d not: 1s a v1olat1on of Far- Away Fann S due proeess nghts utder o
.. “the Ordmance ‘The faet that the BZA (m its 11m1ted analysm) dld not resolve the i 1ssues in favor- :

-of Far Away Farm isa dlfferent 185U — although also an error since the facts’ support issuing Far- =
Away }arm s. CUP However the BZA eompletely failed to address the vast majority of the - .'

issues - only conmdermg some trafﬁc and densny 1ssues - and thus dld not follovv the -

: requlrements of its own Ordmanoe ThlS was an error under the Corlzss / Wolfe sta:ndard ®

2 T he BZA and subsequently, the Clrcult Court Wrongly determmed
that the development was not compatlble with the surroundmg '
nelghborhood

. a) The BZA wrongly determmed that compatlbﬂlty equals densny

The BZA argues that the development was not oompat1ble with . the surroundmg '
ne1ghborhood and the BZA and the Clroult Cou:rt were therefore oorrect to deny the CUP The

E pnma;ry argument advanced is that the development is more dense than the sm‘roundmg

nelghborhood 0o

It is unquestloned that res1dent1al development in a rural zone increases dens1ty When- -

compared to farmland

It is also unquesttoned that the Ordmanee in seet1on 5.7, allows dens1ty to be 1nereased

when it states in relevant part tha R The Developmenr Review Sysz‘em do’e‘s allo_w for* higher -

de_nszty [if] [_s_ic] a Condzftg’bnal use Permit is issued.” 22 _

e j--19 Corlzss V. Jejj%mon Coumj) Bd Of ZomngAppeals 214W. Va 535 591 S. E 2d 93 (2003)9‘:-‘

See generally Dunleavy’s Brief'p 21 et. seq. and the BZA s brlef p 23 et Seq R R R

Ord:lnanee sect1on %7 Gportions omltted emphasus added)
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Smce sectron 54 spemﬁcally allows densrty to be increased; it is an error of law for the
: BZ.A to deny Far Away Farm’s (,UP becaus.e it increases densrty when an increase in: densrty is

- ‘the ultlmate purpose of'a CUP under sectron 5 7 It was further error for the Crrcurt Courtto

uphold the BZA’S determmatlon

Burther it is not: densvty that the BZA should be evaluatmg at the sectlon 7.6 CUP :

hearrng, rnstead it is eompatrbrhty = Sectrons 7.6(f) and 7. 6(g) of the Ordmance require the

BZA to.-evaluate: compatrblhty, not den51ty Compatlbrhty speaks to the type of use, not the

‘amount of use. Far Away Farm is located in a rural drstrlct in whrch one. of the prlncrpal e

| permrtted uses is smgle famﬂy dwelhngs and subd1v1srons of greater dens1ty are allowed if the
development Teview system-ls ut-rhzed.25
Compatrbrhty is not defined i in the Ordmance as the BZA has attempted to use it here.

Resrdentlal subd1v1310ns are compatible as a matter of law in a rural dtstrrct since homes are a

permltted_ use, as opposed to, for example, factories. The BZA should have realized that use

compared to.use is the basis for compatrblhty, not den31ty compared to den51ty

Ttisa fundamental rule of construction that, in accordance Wrth the maxim
Nosctrur a sociis, the meamng of a word or. phrase may be ascertalned by

- 2 The Jeﬂerson Utilities case upheld the reasonrng of the BZA in that case that the CUP process. aJIOWed
higher densrty development to occur under section 5.7 of the Ordinance when it said that:

: {Wie conclude that the Board's interpretation of ‘section 5.7 as allowmg the
conditional use permit application process as the specified procedural mechanism for
seeking approval for-development of property that was not a parcel m exrstence on
October 5, 1988, is a *vahd mterpretatron of the Ordinance - -

E Jeﬁerson Utzlztzes Inc V. Jeﬁ’erson C’ounty Bd of Zorzmg Appeals, 624 SE2d 873 886 .
: (W Va 2005) _ .

l“he BZ A mdrcates i it brlef that }*ar Away Farm has conceded that the niew drdinance applres o these"i- ERER R
- proceedings, however; Par AWay Irarm maintaing that: thrs issue is an open questlon and requests that the

Court construe this guestion in the cont'mes of thrs ‘case,’
4 See: Ordrnan,co S (a)(3)~;_-;; e e
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.freference to:the. meaning of other Words or phrases-with whlch 11 is asc;omated AT L

Language, although apparently general, may be limited in its operation or effect ERE

- where it may be- gathered from the intent and purpose of the statute that it ‘was -
designed to apply only to certain persons or thmgs or was to operate only u,nder
..certam condltrons R P 5 R

'Woljev Forbes 159 W.Va. 34 34—35 2178.E.2d 899 900 (W Va. 1975)

Here, since the ordmance spec:lﬁcally allows an increase in den31ty under seetlon 5: 7 it

cannot be 10g1ca11y maintained that an mc'rease in- density makes a deveIOprnent incompatible

without destroying the purpose of the Ordinance. Under this logic, no developme‘ntﬂ could everi:.

be approved in a rural -district. The BZA’s decision: is therefore wltra vires because it goes

beyond the perrmtted limits of the Ordmance The BZA’S application of compat1b111ty as

equlvalent to densrty is adverse to the plam meamng of seetlon 5.7, and is consequenﬂy an error

 under the Corlzss standard of revrew

“This is in marked contrast to a later deorsmnz‘S by the BZA, in a case called Conditional -

Use Permzt Applzcatzon for Town Run Commons where the BZA elear]y de01ded that the
deﬁmtlon of compatlblhty should be drawn from the dlCthIl&I’y, statrng

“The Board ﬁnds that Compatrblhty should be deﬁned using the plain
meaning found in the Dictionary. For the purposes of defining compatibility, the
board will use the Webster’s definition, which is as follows: 1) capable of existing
together in harmony, 2) able to exist together with something else, 3) consistent;

“congruous.  Webster’s. Encyclopedic Unabrld,qed Dictionary of the English -

Language, © 1989,

*% This Court previously allowed T:he record to be qupplemented with the Town Run Commons decision.

‘In adifferent case, called Paynes Ford Station, (currently in this Court under a Petition for Appeal styled, .0 e
.~ Jefferson Orchards v, “Jefferson County BZA) the BZA measured.the one mile radins even. thoirgh the. . 7
- radius extended beyond. Jefferson, County . info Berkeley: County. This i different than Far Away Farm,
where the BZA agreed with' Dunleavy- to measure the one:mile radius from the southeaet corner of ihef A

- ‘property so the circle - would not exiend beyond Jefferson County into. Maryland

REPLY BRIBF ON APPEAL
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Also the B? A in: T own Run C mmons uscd the medran lot size, mstead of the average Iot S

- size, when 1t ealculated the densrty of the “nerghborhood »77

So at best the BZA is 1ncons1stent and standardless in applylng the average lot size’ to L

Far Away- Farm Whlle applymg the- medran lot sizé to Town Run Lommons " The BZA’

~argument®

- the standards applied to. the two subdrvrsrons were drtferent — the- essence of a demal of due.

process —and resultrng inan arb1trary and capricious 'deors‘ron. -
The Far ‘Away Iarm development is- easrly compatlble even under the drctronary

deﬂnrtron of eompatlblhty, since the resrdentral use of Far Away Farm is “capable of ex1st1ng

together 1n"harmony and"“consrstent” with the other resrdentlal uses surroundmg the‘property"zg‘ '

Even if the proposed development is found to have a higher density of homes than some

other developments the BZA Was wrong When it 1gnored the’ design of the Far Away Farm

DeveI.opment'H (Whreh was -desrgned to- maximize open space around' the 'dev'eloprnent' by

concentrating the homes nearer to each other on the mternal subdrvrsron roads, thereby leaving

: _'more open Space 1nstead of the more tradrtronal desrgn of makmg lots of equal size Wlth the . -
houses evenly drstr1huted throughout the development) F ar Away Farm has also determrned to .

pr0v1de a bu.ffer around the perlmeter of the subdrvrsron minimizing the vrsual 11npact of densfty )

' 28 See BZA: Brief on Appeal pp 30 <31

* The TESA score revealed; that. there . were resldentral uses near thls property, moludmg & townhouse Shin L el
3 'development ~While -some. farniland- does exist near . the:- development, there: are also s variety - of = :
. subdivisions, town homes; and- other residences = the. BZA’s fact finding ignores-these facts and -instead: -
D .:meorporates 1ts new “one mlle Iadrus” standard ag the deﬁmfrve new standard for densrty in the

- ordinance: .

REPLY BRIEF ON APPEAL
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that eaoh subdrvrsron be judged on its: own mherits ignores the underlying concept thiaf

Dunleavy also spoke agalnst the Town Runt (,ommons subd1vrsron and complamed about the “densrty” SRR
© there. . . : ;
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' 'rnille'rad_ius: from the perimeter of the proposed.'cl_eve'lopinent."’_ﬂ. -

- property, instead of measuring the neighborhood from the petimeter of the development, The
' dévelbpment was too dense and thus deny the CUP,

~ ¥ Mark Dyck offered expert testimony at July 26,2005 BZA Hearing:. -

 foot buffer all the way around the perimeter of the property. For compatibility, it’s important to note that

- “The second area that was speciﬁcally.idéntiﬁed by thé'publiq was the area along-éXisﬁng Trough Road, - L

~.material out that doesn’t need to be taken out; but.what-we war

© “We have specifically chosen to try to address the dénsity issues by the fact thdt we do not have any -
- . 'propesed: residential lots against any existing residential“lots. - The ‘entire property: is surrounded by w0
- landscaped buffer: Tn many:instances; that buffet alieady contains mature vegetation: Iy'those cases' = _
- where'We are ¢lose to adjacent propértics-and it doesn’t ¢ontdin matute vegetatiofi; we are propositig-niot e

o4+ onlyto putvegefation:in but-to-berint it,” Fuly 26, 2005 BZAHrg, Tr.;100:8-18 R
oAl Ondinance Section 2.2, - T e e L

+ fo the putrent conmminity residents:?: The density éoncerns arc therefote Alleviated: o«

e i . Asa IeSu]t,theBZA violated the Corliss / ‘Wblfei te‘stih it's. decision fb-déﬁi’.-the CUR; “ae

i b) Far Away Farm did notwaive thé-argument regarding
neighborhood or th_e'one mile circle B : oo

- .. The (')rdi'-hance, definition of "?néighb‘oi*h(ibd’-’jcal_ls:.fo-r a measirement of an area 'of “a one

At the. July. 26, .200_5 BZA hearing, the 'I_B.ZA disregarded the Ordinance definition of =
“neighborhood” and adopted Edward 'DunleéVY’s definition. Dunleavy, who opposes Far Away

Farm, took a.map-and drew a circle with a one mile radius from the southeast comer of the

BZA :elied on this erroncous “neighborhood” definition to determine that the Fai Away Farm

“I think it’s also important to note that what we are proposing on this property is single famﬂy homes.

- The adjoining properties are single family homes. "The use that we’re proposing for the property is single

family homes and is, therefore, compatible.” o R
“For those lots that have some agricultural use adjacent to the property, we have provided a minimum 50- .

we are not proposing any single family home lots on this project that are adjacent to any existing-single .
tamily homes. There is a landscaped buffer around the entite petimeter of the property.” July 26,2005 -

BZA Hrg. Tr., 76:2-17

along which the majority of the existing residerices are located. What we propose to do along there is to

put in a minimum of 50 feet in some areas that precedes it, as well as a buffer along those areas. Much of

the area along existing Trough Road, especially to the south, has a hedge row, T guess, for lack of a better

term. In all these instances, we are proposing or keeping the existing vegetation. There’s no use taking -
t to-do-is provide that visual scréen from -

the lots that are closest to us.” July 26, 2005 BZA Hrg. Tr:, 79:5-20

AT PO STy, L REPLY BRIEF ON APPEAL



St ke Thes BZA claims: thig issue was not.faised: below: ~Dunleavy makes a similar elafin 32 &7 e 50

i Both _cnﬁseqﬁenﬂ-y _:fakéfsthe: position- that FarAwayParm walved ts: ‘érgﬁincﬁt’f regarding o e
8 fDuhle_a_wy.’_é‘z-e_rrorieo_u-é-‘-?daﬁrii-tion'-of_-‘.‘Nei'ghbdrh()t):d’:-’fai_ld the one mile Circ'lé'-that.l)iinléai‘vy drew o o
from the southeast cornier of the property, instead of the “one mile radius from. the peritneter” of -

- the property that the ':Ordinan‘ce requires.”

First, the BZA liad no jurisdiction to distegard its Ordinance requirements and make up &
new method to deterrine _the_smiouﬁding “neighbérhodd;ﬁ’ _ SinCe this is a jurisdictional -boint, it
éan-be__faiéed af any fime.- : . | | |

S S.econd_, an ;)bVioué--poiﬁt '.thét Botﬁ Dunleavy and the_BZA oVe’rlook 18 the.fact that the
p,roc&e'din;g,F below sOUﬁded.,*at feast in paﬁ, as Certio_rari, which, as this Court kﬁoWs; inciudes a .,
r‘eview of thé éntire_ record in the_BZ_A m -thué -thé‘arguments raised before the BZA_ are pa:rt of the
Circuit Court review, | o |

Third, even disregarding that crucial point, the issue was raised below. Both Dunleavy

and the BZA are mistaken to. clajzﬁ otherwise. F ar Away Farm made the folloWing aréumen’r_.:-_
(which strikes_- direcﬂj‘r at the heart of the is’sﬁé) in Fa:r .Away Fann’s Reply Memorandum In

Su??grt of Writ of Cerfiokari, which :w_as- submitted 16 the Cireuit Court on Tune 26, 2006. (nc'ste_'
that thé fo.Qtnotgs- wrth1nth1s : qﬁ.ote_Werlé .als_o part of the Reply_Memoraﬁdr;?m Iﬁ Supéor'r of Wﬁt
Qf Ceﬁior;iri):_ . - |

_The BZA also erred in its invention-of a new “one mile radius” a\}'eragingﬁ S
_sta:rl_dard33 in determining the density that would be acceptable. This “one mile

o P See generally Dunleavy’s'Brief pp 25 - 26:-0 - 2 oL w L LeE T A e e T
- 7P Sep.Order Deniying CUP; page: 2. Even in using this one mile radius™ averaging standard, the BZA >« -
- 'measured from the “Soirtheast cotner™ of the'development as advocated by the development’s opporients— o L
~which.is the: farthest corner:away from: Shepherdstown, thereby artificially decreasing the average density =~
“of nearby land, sincera:measutiment:from the center of the property: or the Northeast: corner:would fave =1 &
- included property located in or near the Town.of Shephetdstown, and would have increased the dersity <

U007 EE UaTUL L REPLY BRIFF ON APPEAL.
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-+ radiug” averaging standatd: is nowhere to: be found in- the ordinance, and is-in *
itself an arbitrary and capricious method of arfificially skewing this issue against
~the'developer.. The BZA simply made up a definition of. densny and. compaubzhty Y

that allowed them to reach the goaI they Wanted

By 1gnor1ng the true meanin g of compatlblhty and substltutmg denSIty and
. the “one mile radius” averaging standard as their standard the BZA also v10]ated'
the prmc1p1e in Kayfinan that

A subd1v131on regulatlon enacted bya planmng commission -
must be reasonable and the regulation must sufficiently restrain the
discretion of the commission to insure fair administration and must

: sufﬁmently inform the property owner 10 insure adequate guidance
in the prepd:ratlon of plans :

Kaufman W Planmng & Zonmg Com'n of Czty of Fazrmont 171 W. Va 174, 181 298
SE2d 148, 155 (W.Va., 1982) -

Whlle the Kaufman court was deahng wn‘h a SlldeVlSlOIl regulatlon the .
undetlying principle is valid — the Ordinance, to be valid, must provide
- boundaries. for the- application of law. The Supreme Court illustrated their -
position in Kaufinan by quotmg the following discussion in Kaufman that was -
held before the planmng commission in that case:

" MR. PETTY: There is still no way for me as a developer or land

owner to figure out what a. proper plat would be to conform with the

- harmonious deveIopment other than to present it to you and let you all tell
._me’) : . .

MR. PYLES I would say that would be very dlfﬁcult

o In this- case, 11ke the pract1ce condemned regardmg the subd1v181on
- regulation in Kawfnan, there is no way for Far Away Farm to know how to meet -
the compatibility standard, if it is based on density, othet than to “present it to you
and let you all tell me” - exactly what Kaufinan condemns as an zmproper o
_ unbndled use of discretion, o

Reply Memomndum In Support of Writ of Certzomrz that was submltted to the Cn‘cult Court at-

e Rt T ™ T TT R E PR .

' average (note that this footnote was part of the Reply Memomndum In Supporz‘ of Wrzt oj Certzoram that S
+ was submitted to the Cirewit Court) -
P The BZA likely has: confused the defmmon of “ne1ghborhood” (Wh1eh does eontaln a one mlle radlua T
+ . component) with ‘the.eoncept of “compatibility”or “density” thereby applying an erroneous. pr1nc1p1e of

..+ Certiorarithat was submitted to the Circuit Court):-.
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: Far‘ Away Parm 'theref(')re- did faise' the' ;‘bne Vll_mile”- iés‘ue below,and the -BZA and"
o -_Dunlé_avy: are mistakeﬁ_ to say that it did not,”: @s-pcci_ally.”sini:e the'RépIy -Mémo’mndum?‘fnj R

Support of Writ of Certiorari that was subrnifted o the Circuit Court clearljf' states that:

Even in using this “oné mile radius” averé,ging standard,
. the BZA measured from the “Southeast corner” of the development

3 Perhap's'ﬂie' BZA and Dunleavy are .mi‘stakcn because the Brief on Appeal in this Court contains the :

demonstrative drawing showing the circle drawn by Dunleavy with a radius from the southeast Corner of
the property superimposed on the circle drawn - by- Mark Dyck that comports with the Ordinance’s

directive to draw the circle from the perimeter of the property, which looks like this:”

EXISHING BEVELOPMENT

PANCELS & ACRES OR
LESSWITHINA MILE OF THE SUEJEGTPRDPFRW :

AR A\.‘JAY‘ FA’RP‘\ : A0 PARCELS (AS SHOWN ON JEFFERSOR CRUATY TAX MARE)
SEPHERDSTOWN - ~£—1 MILE RADIUS FROM: '
ShEFHERDSTOWN,  SUBJEGY PHQPEATY .

PDTCMAG AVER

- EXISTING PAFGEL - -
‘- & ACAES OR LE&SS -

1 MLE RADIUS "
* IDENTIFIED 8Y DLGNLEANY -

CORE - BISTANUE b’\;aa’ T CORRDOR JAESID ‘\
FABAWANY. FARMS SUBDIVISION
EFFERGON COUNTY, WEST VIHGLA L -

The practical effect of not measuring the “neighborhood” from the perimeter is-huge. If the BZA had -
followed-the ordinance and measured the “neighborhood” from-the perimeter, the “seighborhood” would
~ have included a residential part of nearby Shepherdstown — thus dramatically affecting the composition of - -
: - the,properties within the “neighborhood™ and made ihe neighbaorhood more dense. 'Ihe proper-one milet

- “neighborhood” woild have included more houses, whereas the Dunleavy/BZA “ficighborhood” included
- more’: farmland.. © The. Dunléavy/BZA measirement therefore. ~skews “the* charactéristics

A
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~as- advoeated by the development’s - opponents’ — ‘which is the™ -
- farthest .comer away from Shepherdstown, thereby amﬁelally :
~ decreasing’ the average - dene1ty ‘of nearby . land, . since a.

-+ measurement from the “center of the property. or the Northeast . -~ - & oo

- corner would have included property located in or near the Town
of Shepherdstown and Would have 1ncreased the densrty average

- Reply Memomndum In Support oj Wm‘ of Cerrzomrz fn 19 p 9

Far Away Parm p1oper1y assugned thls as error, the L1rcu1t Court erred in 1gnor1ng 1t and' o

‘ﬂllS Court should rev1ew the aet:lons of the BZA and’ the Clrcu1t Court n dlbregardmg the

| Ordmance requ:lrements that the “one mlle” “nelghborhood” be measu:red from the per1meter of :

the property, 7 1nstead of the corner fa:rthest away flom the hlgher dens1ty Town of

Shepherdstown o

| ¢) The defin_iti_on of Neighborhood was improperly applied =

For the BZA to have appli'ed the Ordinance correctly in the present case, it must have = =

ﬁrst determlned the correct defimtlon of nelghborhood Wthh is a neceseary competent of

determmmg densrty a:od compatlbﬂlty

Similarly,_ for the BZA_ to properly' determiz_ie the_third stetndar_d for issuing a CUP, which

is whether or not-the- ‘A‘proposed. develo.pment‘- is c‘Ompatible with the ﬁeigthrhood " as the _

BZA’S legal counsel has prewously spec:]ﬁed the BZA must properly define “Ne1ghborhood oo

. The Ordlnance deﬁnes N elghborhood as

“An area generally conﬁned to : a one—mﬂe radius from the perlmeter ofa ~
proposed development w8 o

Jefferson County Zomng Board of Appea.ls Speelal Meetmg and Pubhc Hearmg, J uly 26 2005 11
Page 74:16-18; Page 105:14-18 -
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RO nelghborhood 23

n o "n:'j‘» ( ompatrbrlrty assesstent meetmg transeript Aprzl 13 2005=; Page 92 I frie 2~11

2.

However the BZA

permrtted Dunleavy to apply an. erroneous deﬁmtlon to the term T

Dunleavy “Let me pornt out on thrs map, What I dld “was I took av L
measurement from the southeast corner of Far Away Farm, which in the middle of .
- the map is the white area. And from that southeast corner, I measured :
approx1mately one mlle as berng essentlaﬂy the nerghborhood o SRR

,' July 26, 2005 Spemal Meetmg and Pubhc Hearmg Tr Page 19 L1ne 1= 7

Dunleavy redefined the term “ne1ghborhood” in h1s argument to the BZA
_ “ has been pomted out that the zomng ordmance says that generally a -
3 nerghborhood is one mile. from the perimeter. " T would say it says generally
because if you 80 one mile from the perimeter north, you are in Maryland.  So
that to use a precise measurement of one mile from the perimeter seems {0 me not
-to be very ratronal ” : '
July 26, 2005, Special Meeting and Public Hearing Transcript, Page 175, Line 1-8
The primary reason the BZA denied Far Away Farm the CUP is based on its acceptance
~of Dunleavy’s ﬂaWed- interpretation of NeighborhOod allowing for a measurement of the
' proposed development to be. Inade from the Southeast corner of the property, rather than the
perlrneter of the property as deﬁned in the Ordmance
In the Order denymg Far Away Farm S CUP the BZA found that the proposed property
“is- not compat1ble with the surroundmg nelghborhood 7 based pnmarlly on’ an

exhibit which “shows the characteristics of the ne1ghborhood Wrthm a one mrle
' radrus of the Southeast corner Far Away F arm,” . : :

]t is worthwhlle to note that Faraway ‘Farm’s engmeerlng expert Mark Dyck drsagreed with
Dunleavy s interpretation. of the term. "neighborhood” — here in. the context of bemg asked about
promrsmg to brmg high speed internet into the “neighborhood?; - o

i - *Mr, Dyck: We.would love to have it’ available in the suhdrvrslon It’s one of the thlngs' IR

Lo that you know, -a design like this will bring to the community. *You need to be careful withi the :
- one-mile radiug because uniike Mr. Dunleavy’s calculation, we take it from the perimeter of the oo oo
property which puts you into: Maryland So.l Would hate to be pronnsrng to provrde hrgh—speed R
| oservige into Maryland. < 0 ¥ ; =
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. BZA Order Denying Conditional Use Permit Application, September 15, 2005, Page 2 -

In _confr’ast-the Dunleavy’s and the BZA’s interpretation, the term “neighborhéod”ra:lid its -

: deﬁniﬁon.cleéﬂyrGCiUire a'ﬁieasﬁémeﬂt‘ of.oﬁé_ mile ‘flrblun..,the- i)érimeter of ﬁle :dGVGI(;};meﬂt;-llﬁt g
form theSd‘Ilﬂ.lle.a.s:t corner w o : SRR _

| This Coﬁrt in. West Vz'rgfnia Univ,er&itj) Bd Oféé.vernors v West Virgiﬁia Hig.he'r Edﬂc.,.

| 2007 WL 1526999 (W.Va.2007) held that: ) | -

- “This Court has invariably cxplained that ‘courts may not find ambiguity
in statutory language. which laymen are readily able to comprehend ... Plain
language should be afforded its plain meaning.” Crockett v. Andrews, 153 W.Va. -
714, 718-19, 172 S.E:2d 384, 387 (1970). This Court held as follows in syllabus
point two of Crockett, ‘Where the language of a statute is free form ambiguity, its
- plain meaning is to be accepted and applied without resort to interpretation.” In-
syllabus point four of State v. General Daniel Morgan Post No. 548, V.F.W., 144
W.Va. 137, 107 S.E2d 353 (1959), this Court also expressed: ‘Generally the
words of a statute are to be given their ordinary and familiar significance and
- meaning, and regard is to be had for their general and proper use.”” o

_This standard applies equally to the interpretation of local ordinances.” “The rules for

construing statutes also 'apply to the interpretation of municipal ordinances.” Town of Burnsville

B Oy this Court believes the definition of Néighbbrhdod as found in the Ordinance is lin_cle_ar or
-ambiguous, as Dunleavy asserts, (see Dunleavy Brief at 25) then Dunleavy interprets the word

“generally” within the definition without citing any reliable sources in support of his interpretation. The
word “generally” is defined as “I. usually, commonly, ordinarily. 2. with respect to the larger part; for the -

- most part:“a- generally accirate. interpretation of the facts. 3. without reference to -or disregarding

particular - persons, things,. situations, etc. that may be an exception.”. Webster’s New. Universal

Unabridged Dictionary 795 (Second ed. 2003). "

There is nothing in the definition of the word “generally” that Dunleavy can point that alters the = . -
-+ clear . definition of Neighborhood as found in the Ordinance. The wording in the Ordinance ‘defining
“Neighborhood” states “An area generally confined to a one-mile radius from the perimeter of a proposed: -~
o7 development.” There is no lariguage in the Ordinance to allow a measurement from the Southeast Corner" ..
s of the development. e T et T e e T e S e

-+« For Dunleavy to maintain that the definition of Neighborhoad allows for the one-milé radius to be:
- measured from-any point other than the perimeter of the property, the definition must read “An atéa. . -
- confined to 4 onesnile radiug generally measured-from-the perimeter of a proposed development.” ‘This is = -

-+ not atrue reading 6f the Ordinancé: = ..
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| ";','(‘W Va,1982)

LV szk~sz Inc 185 WVa 696 408 S E. 2d 646 (]991 ) However “when the language of A
| statute is cIear and unambtguous the courts wﬂl appiv, not construe sueh language ” the Azd V. =
sz;y ofCharlesron ]89WVa 707 709 434se2d 379, 381 (1993) S
| If courts are prolnbxted from construmg clear and u:ﬂamblguous language, then the’ BZ A T

should have prohlblted Dunleavy from m1sconst:ru1ng the deﬁnltlon of 11e1ghborhood The .'

correct mterpretahon of the deﬁnltlon should have been apphed to Far Away Farm

In the present case, the Ordmanee contams a spec1ﬁc deﬁn1t1on of Ne1ghborhood whlch :

Dunleavy skews and the BZA openly endorses Thls alone i is enough to overturn the dec1s1on of o

the B?'A

3, The BZA is incorrect in its understanding of diseretion

The BZA argues. that it has dISCI‘etIOI'l 10 deternnne and welgh the ev1denee presented to 1t

regardlng the CUP 40 The B7A has a fundamental mlsunderstandlng as to the meaning of

| dlsoretlon in thts case and the reach of Kaufman prmc1p1es
The BZA does not have unbr1d1ed dlscretlon to make up law or to e1ther modlfy or’
disregard the requlrements of the zomng ordlnance

The Jejj”erson Uttlzzzes case dlscusses the obllgatlons of “quas1—3ud101al” bodtes in. makmg o

dee1s1ons

P See City ofPrmceton V. Stamper 195 WVa 685 689 466 s. E2d 536 540°(1995) (“if the: plam”'- Tl
- ,language of the Ordinance did vest the City of Prmceton with the exclusive power to ¢ollect and dlS])OSG ROTRNEN
~-of residential tefuse, absert any. other- challenge we would be likely to uphold that exelus1v1ty However, A
~-..we need not be concerned: about:upholding the City of Princeton’s. exclusivity “in residential  refiise -~
- collection, since the plain language of the Ordinance only gives the City. a lumted excluswrty ‘The ruleS' st

S =-'_to1 construing statutes also apply fo the 1nterpretatlon of munmlpaf ordmances ”) T R T
L ,- ? Seo. BZA briefat 18- 21 . iy

Kazgﬁnan 7 Planmng & Zomng Cmn.j_:_E of Czty (Jf Fammom‘ 171 W Va 174 298 S E 2d 148
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s =-._-__.nonetheless falled to a]low addrtronal time’ for the hearlng

- “In making quasrﬂudreral dec;lsrons, the decision.makers must ‘investigate . . o

. faets or ascertain the existénce of faets, hold hearings, weigh evidence, and draw - -+
_ - conclusions from them, as- a basis: for theit ‘official " action, and. to exercise S
. discretion of.a judicial nature.’ In the zoning context, - these quasr-Judlcral: S
* - decisions irivolve.the application of zoning policies to individual situations, such -
-, as variances, special and conditional use permits, and appeals: of administrative o
determinations. These. decisions involve two: key elements: the finding. of facts.
~ regarding the specific proposal and the. exercise of some discretion in applying the
+ * statidards. of the ordinance.” “Jefferson Utilities, Inc.. v. Jeﬁ%rson County Bd of
_.ZonmgAppeals 218 WVa 436 48, E 2d 873 882 83 (2005)

"Under Jeﬁ‘erson Utzlzt‘zes in renderrng & deelsron, the BZA must engage in two key
1nqu1r1es 1) the ﬂncllng of faets and 2) the exerelse of some dlseretron 1n applylng the standards

0f the ordmance Jd.

a) The BZA ignored the substantlal evidence presented by Far Away

- Farm in finding facts in this case and was thus wrong in its factual -
findmgs

As'to the ﬁrst Jeﬁ'erson Urzlztzes element the ﬁndmg of taets Far Away Farm presented.

‘ empmeal ev1dence to the BZA in favor of 1ts subdrvrsron at the J uly 2005 pubhc hearlng, asto

: the unresolved issues” pursuant to Ordmanee sectlon 7 6(e) At the sarne tlme fourteen

members of the pubhc were allowed to speak but were not under oath and 1no cross examlnatron

._Was perrn1tted There was 1o sworn test1mony or other expert emp1r1eal ev1denee presented to

" the BZ A at the July 2005 publre hearrng refutmg the speolﬁc trafﬁc study other than aneedotal-'

Pr101 10 the J’uly 2005 hearrng Fat- Away Farm had: fi led a'thirty page memorandum addressmg each:'. vt
- issue, along ‘with-documents and. expert reports “in support of its position totaling approximately 320 - -

- pages. - The BZA ignored the information Far Away Farm had filed and did not provide adequate time for -~ - .
- ~-Far; Away. Farin to present testimony from thé: éxperts that were présont to testify.: Although Far Away - P
- o Farm-had experts presént-to-offer: their oplnron, the Yimited. amount of time allotted to Far Away Faem

- precluded any effective testimony: by the various experts who atténded the meeting, and whom Fat' Away: "

: - Farm was prepared to offer as witnesses. - While Far Away Farm Ob_] eeted to tlre tnne allotment the BZA

- REPLY BRIEF ON APPEAL
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: comments a;nd opposrtron frem members of the pubhc who were opposed to any subdlvrsron
| Ill Pem‘zon of G bkeen 190 WVa 649 441 S E 2d 370 (1994) the Supreme (,eurt of
Appeals of West Vrrglma reversed @ decrsron of a Ioeal Zomng Board of- Adjustment that had
.demed homeowners apphcatlon for spec1a1 use exceptlon to operate babysrttmg seivice in thelr
_.home . |
" The Court held that:
, ' “No ev1dence was iniroduced at the: hearmg that the requlrerrrents for a o
home occupation special exception set forth in City Code section 23-3 were not
- -met. - Indeed, the Board based its denial on a ground Wholly sepa:rate from.the -~
‘requirements set out in section 23-3, namely the virtual unanimous 0pp0s1t10n of -
. the ne1ghbor1ng Iandowners ?o : '

In hke manner the BZA has determrned to overlook the faet that Far Away Farm has - :
eomphed with every reqmrement of the County Zonrng Ordmance in 1ts attempt to gain 1ssuance
ofa Condrtmnal Use Perrmt has d1sregarded expert test1mony, and has mstead relied upon non-
substantlal testrmony of mostly non—adjacent Iandowners Wlth 1no substa:ﬂtwe ev1denee to

' 1nﬂuence 1ts de0131on | | | | - | |
| ._ The BZA whoﬂy 1gnored the substant1a1 ev1denee pIaced before 11: by Far Away Farm 1r1,'
i violation ef The West Vu‘gmra Supreme Court’s decrsron in Maplewood Estares Homeowners

Ass n . Pumam C‘oumy Plcmnmg Com 7, 2006 WL 842878 (W Va 2006) whlch states:

_ “the plalnly Wrong standard of review 1s a deferen’mal one, which_
presumes an administrative tribunal's actlons are valid as long as the decision is-

supported by substantial evidence." . Substantlal ev1dence is "such relevant . -
- evidence ‘that a reasonable rnmd mrght aecept as adequate to suPport a
g conclusmn : LI S : . R

- _Id (e1tat10ns o1 tted)

. Far Away Fam prosentod expert tés

REPLY. BRIEF-ON APPE,AL
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L proposed subdmswn would not create srgmﬁeant 1mpact on the four mtersectmns in¢luded im0 v

the Stﬂdy presented = “ Thrs expert testrmony was never rebutted by the opponentv, to the..': L

= development

To. counter th1s substantlal eV1dence, the B? A mrsstates publrc testlmony 1egardmg trafﬁc e
concerns and asks thrs Court to rely on unsubstantlated pubhc testrmony The B7 A stated in- 1ts e

Memorandum of Law m Opposrtlon that “members of the pubhc testlfled that narrow: roads and'_ -

numerous roads and numerous hills create blind spots along the adjacent roads i Rev1ew of the
hearmg tra:nscripts however, refutes the BZA’S clalms

Only three wrtnesses made reference to “h111” or “narrow roads. 46 Only one of these

witnesses test1ﬁed that “there is one partlcular blind h111 A7 Only one of these witnesses is an

adJ acent property owner to the proposed subdrwswn 48

The BZA also clarms that “members of the publle eommented about the1r personal

observatlons of accldents " Again the BZA has mlsconstrued the publlc testlmony The only L

reference that may be deﬁned as a “persona] observanon of an acc:1dent” was glven by Gary |

_ ® Kellerco’s June 29, 20{}5 traffic study, con51strng of about 108" pages, which was presented to the BZA: B
below as part of Far Away Faim’s documentary ev1denee An executlve summary of the Trafﬁc report

as also presented below.

“tis important for this Court to realize that the Subdivision Ordmance requlres additional iraffic workto
be performed. The BZA’s actions here have, in effect, ‘required Far Away Farm to submit traffic data and-
reports, and attempt to defend issues, that are appropriate for subdivision review, and are premature atthis

stage of the proceeding. This is an error of law on the part of the BZA.
* These issues were argued below. See Respondent’s Memorandum of Law in Opposrnon to Pet1t1on for
Writ of Certiorari, Civil Action No. 05-C-332. The Court should note that the case below arose. from'a

. consolidation of Dunleavy’s Petition for Writ of Certiorari for review of LESA scores, (Case No. 05-C=
-83) and Far Away Farm s Pet1tron for Writ of Certloram for. demal of Far Away Farm 8 CUP (Case No-_

! 05:C-332).

* Note the followmg transerrpt pages from: the Tuly 26 200’3 hearrng Fred Wells (200 1(} 20), Mrrm' e

g Rogers (202:13); Gary Caprlottr (?06 18-19)- s Dy il i
}(red Wells (200:19) .- : N AT T, AR
Gary Caprlottl {Far Away Fann Adjaeent property owner hgt) e

Respondent’s Memorandum of L'aw in. Oppositton 1o Petltlon for Wrrt of L ertlorar; (J1V1] Aetron No
05- (.,~332 . oo
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(WVa, 1982)

e “I’ve -gven’ heard them Where I live: a half a mﬂe away Because
_ screechmg brakes as you go overahrll or. make atum 30 D

None of these anecdotal oomments outwelgh the trafﬁc studres presented to the BZA

~ For the BZA. to have th1s Court beheve that hearmg screechlng brakes a half a mﬂe away'- SRR

constrtutes personal observatron of an aecrdent is absurd
Drsregardmg the expert reports and testlmony, the BZA in its August 9,:2005: meetmg

- and subsequent deersron denymg the CUP Iargely 1gnored the substant1a1 ev1denee presented by -
Far Away Farm in favor of thrs anecdotal evrdence presented by the members of the pubhe In.

80 domg, the BZA v1olated the prmcnples in Maplewood and Kaufman V. Plannmg & Zomng'
Comn of City of Fazrmont where the developer in that case presented a variety of expert.
testrmony showmg that h15 development would fiot have an adverse traffic impact on the
commumty, and the Plannlng Comrmssmn chose to ignore. the emplrlcal data in favor of their

o '.own anecdotal experlence and the unsupported opinion testlmony of 1nd1v1duals

o In S0 dorng, the BZA Vrolated the Corlzss test in that 1t was pIamly Wrong in 1ts factual

_ ﬁndmgs and apphed an erroneous prmcrple of Iaw

b) The BZA’s argument regardmg dlscretron is wrong as a matter of
law _ : : : : _ :

As to the seoond element in Jeﬁerson Utzlztzes the use of the term some” drscrenon

I :means that the BZA’S dlscretlon is not unhmlted here If F ar- Away F arm meets the Ordmanee- S

'requ1rements then dlscretlon 1s severer 11m1ted (or vamshes altogether under Kaufman) even on :

G -\-_.:-50 July 26,2005 Trg; Transorlpt 2051113 e | = |
g Kauﬁnaﬂ i Plcznmng&?onmg( it Of Cu‘y of]razrmont 171 WVa 174 298 S }"Zd 148
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*“matters, before the: B?A "_Ehe BZA apphed an erfoneous prmcrple of law and was plamly Wrong
inits factual ﬁndmgs to: say that Par Away Farm d1d not meet the Ordmance reqmrements o
' ,. obtam the CUP therefore the BZA'i is subjeet to being overturned under the Corhss doctrme "

It may be true that the BZA possesses some “quaS1 Judrclal” authorlty,52 however that.' i
author;ty is 11m1ted by the bounds of the IaW Just as the Circuit Court possesses dlSCI'Cthl‘l but -~
~.does not possess an unlimited ability to make up apphcatlons of law w1thout constramt of the law-

1t purports to enforee the BZA eannot 1gnore the fundamental concept that when an appheant for L

‘a CUP mects the requlrements under the ordinance, the BZA’S dlscretlon is limited by the law
' (111 thls case the Ordmance) Th1s is the essence of due process
The BZA’s usé of d1scret10n here, in abrogatlon of the Ordmance 1s an error of Iaw under

'- the Corlzss case and shouId be reversed

4 The BZA’s use of its “Dlscretlon” has amounted to a rezoning m thls
_case. : :

“The Supreme '47Court' 'framed a 'primar'y. issue in Kaufinan as “whether a pIanning-
cornrmssron may “rezone” property by denymg plat approval for uses permltted by the zomng :

B ordmance s Kaufman V. Plcmnmg & Zonmg Com n of City of Fazrmont 171 W.Va. 174 180 -

N 298 S.E. 2d 148 153 (1982)

The same scenarlo ex1sts here F ar Away Farm is sﬂ:uated ina dlstrlet that perm1ts the:

: estabhshment of hlgher den51ty development through use of the Developrnent Revrew System

: 'The BZA here is domg exactly the same thmg as the Kaufman plannmg eomnnssmn -

Those proceedmgs whlch entaﬂ the presentatlon ot ev1denee and the makmg of ﬁndmgs are clearly

. oo quasi-judicial in‘nature: Jfgﬁ%mon U?zlmes, Inc W Jeﬁ‘ersan County Bd of ZonmgAppeaZs 624 S E2d SR
: "':?--.1'873> 884 (W‘._L,.a,- foan T e R R TR

-2005)
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- effectively rezoning by fiat to-climinate, in-this-case; higher density developrhent. S el T Ry e

= Thls afﬁoun{s to an amendment " of the- Ordinance™ - to .e_lintﬁnate : highér ,de:hs‘itjr' =
'._.c\i‘evellopment in a rurél* dlsmct in'vi§lati01‘1 of -fhé procedure’s iﬁ 'W.Va..C'ocll.e-§ 8A~4—fll, ot s-eq.f
As the W{est Virginia Sﬁpfeme Court has said “the Béard of Zoning Appeals is an adﬁlinistfatiVe -'
' :'a'g.enc':y. .actin.g_‘ in a_'_.qﬁa_s_:iﬁl.ldit:ialfcai)acitjf, and _'has 'no-.'p.owér'_to amend the zbﬂing ordinance.’
under which it funcfions sinco it is not l'émakiﬁg body.” Wolfe v. Forbés, 159 W.Va. at 45, -
217 SE.2d at :906, DeW.e_y v V-Borard: onbniﬁg Appeals of Greenbrier Coi;ﬁtj); 185 W.Va;_ 578,
582,408 SE.2d 330, 3'34' (v'v'.-va,,1991.).-~ R | |
' Chang—ing .tI_.l_e meaﬁihg and oﬂperati(.)n. of the Otdinance is an imﬁrc;per use of the.B-ZA’s_ ‘
“discretion.” The Or.dina.n(::e' requires that the BZA take action to .either' issue, issue with
conditiohs, d_r. deny a CUP. thaf_:is 'prope_rly beféfe it fof cihs:c'isionl._s4 In so doing, the sa_n’ae.'.
‘ordinance séction states that th'e BZA must a.pp_l.y three standards to méké its decision, which afe:
'.(1_) a sﬁccessful -LESA péiilt 's_i:c;re, (_2)_resolution' of unresolved issues, and (3) compétiﬁility'of o
the'proposed_ developmént with the neigh_borﬁqod. | | |
| It is'.t'herefor_e- maﬁ_ddtofy that, ﬁrst, the B.ZA- take action wﬂh regard to the CUP beforé it,.
é_nd' sc—_;co.nd,." th'at. }llé BZA’S‘ decision be basé’d on its consideration of fhe" thiee sfapdards‘

enumerated in the Ordinance,

* In the alternative, this decision (and the BZA’s conipl'a'int thét the LESA system was broken) could be-
viewed as-a moratorium on section 5.7 of the Ordinance, which is likewise unlawful under State ex rel.

Brown v. Corporation of Bolivar, 209 W. Va. 138, 544 S.E.2d 65 (2000) (“this Court-held in Syllabus- -

Point 3 of Bittinger that "in order to suspend the operation of an .ordinance, the ordinance must: be
repealed or succeeded by another ordinance or.an instrument of equal dignity." ) The Supreme Court has" -
reasoned that a moratorium was, in effect, a zoning ordinance, no matter how temporary, but it was -
- enacted "without compliance with the statutory requirements: for the ‘enactment. of either zoning

ordinances or subdivision ordinances. See Bittinger v. The Corporation of Bolivar, 183 WVa. 310,395+ .-

'8.E.2d 554:(1990) citing Bd. of Sup'rs of Fairfax County v Horne, 216 Va. 113, 2115 SE.2d 453 (1975) .
and Matthews v. Board of Zoning Appeals of Green County, 218 Va. 270, 237 SE2d 128 (1977) o+ = oo |

M See Ordinance’ section:7.6(f):and 7.6(g) which require that . ... the Board 'ioft'Zo_nﬁing'Appea;l;éf shafl" . |

- issue, issue with conditions; or deny the conditional use permit . .. -

REPLY BRIEF ON APPEAL
' -31- :



In th1s -Case; the BZA summarily: denied the CUP. Wlthout consrderatton of the sthree i oo

o standards 111 the Ordmanee thereby eommrttrng an’ error ‘of law that v1olates the CorZzss/Wtoe s

standard The BZA. lgnored the LESA determmauons that had alread‘y been made The BZA & o o

| should have con31dered that the LESA score takes at least 23 igsues’® Sinto. aecount before a:
development is.even consrdered el1g1ble to-seck full approval for a cond1t1onal use” perm1t =
1nelud:mg 1nformat10n on 1ssues such as traffic, extent of eonvers1on of farm land to remdentral:"

use, and the general effect of the development on the area’s schools roads etc The fact that Fat

Away Farm passed the LESA score should have had a 51gn1ﬁcant impact on the BZA’S dec1s1on

o regardmg the CUP, for a number of reasons, 1nelud1ng the fact that the area surroundmg Par

Away Farrn is not excluswely farrnland but 1nstead contains res1dent1a1 growth Th1s growth' |

1ncludes subdivision property and also mcludes town homes that are motre dense than Far Away

' Farm Instead ‘the BZA 1gnores the suceessful LESA score and laments the fa1lure of the LESA =

System :

- The BZA also falled in its duty under Ordrnance sections 7. 6(f) and 7. 6(g) whzch states
that the B7ZA has the duty. to resolve all unresolved. 1ssues from the compat1b1l1ty meetmg,_
because the dee1s1on on the CUP is partly dependant on the “BZA’s resolution of unresolved', -

issues . . .” M. Bresee was aware of this duty When he adrmtted in the August 9, 2005, rneetmg

that the BZA had a duty to resolve the unresolved 1ssues statmg in part that “. . this board is

requIred to ﬁnd that there be a resolutlon of the unresolved 1ssues We cannot tesolve these

issues havrng 10. do Wllh dens1ty and the adequate condltron of the roads They snnply are not o

- .resolvable 7 See August9 2005 BZA Hear1ng Tr 17 19-20 18 4-7

Now after the (“UP was derued the BZA clauns 1n 1ts brlef that 1t drd not need to-»‘;.'- o

.. {'-V-?Sf().rdri_lllt?:f,lgeESe_etron;?.-t_t(d);; T
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- ‘considet .t_h_'esei‘ssues because the so-called failure of the Far Away Fam evaluation as to"iden‘s_ity

‘and traffic. make cverything else moot.®: This approdch violates the Ordinance of at least two
- Tevels. Tirst; the Ordinance requires the BZA to resolve the-unresolved issues, (which the BZA® -+

failed _to do)'-.' : Seco_nd-l the BZA did not Aexpress ln"its,otder‘ 'the concept';that' its counsel is now

_ advancmg — 1.8 that the 1nab111ty of the BZA to resolve density and traffic issues makes the

other pomts moot This a:mounts toa post-hoc ratlonallzauon of the BZA’s dec131on and at a '

- minimum, the fa1lure of the BZA to olearly set forth thé basis for lts deo131on m its ﬁndmgs of =

fact _

Where the power to pass upon special exceptions or conditional uses.
allowable by a zoning ordinance has been delegated to an administrative body, the .
body must set forth the factual basis of its determination so that a reviewing couit
may ascertain whether the administrative decision conforms to the standards in.

' the ordmance for the particular action taken S

_ 'Burkey v. Board of Zonz’ng Appeals of City of Moundsvzlle ex rel. Thompson, 210 W.Va. 345,
351,557 8.E.2d 752, 758 (W.Va.,2003) citing Harding v. Bd. of Zomng Appeals of the Czty of
‘Morgantown 159 W.Va, 73,219 8. E 2d324 (1975) '

The fa1lu:re of the BZA to deal Wlth these 1ssues, coupled w1th 1ts 1ncorreot dec1s1ons '

regardmg the compat1b111ty 1ssues should result in reversal by l:hlS Court under the Corlzss '

standard of review,

L Relief P;' azed For

The Appellant Far Away Farm respectfully requests that th1s Court reverse the dec151on
“of the Jefferson County C1rcu1t Court upholdmg the dec:1s1on of the Jefferson (,ounty Boafd of

Zomng Appeals and remand the case to the Clrcmt Court Wlth d1rect10ns to 1ssue FEII Away Farm. =

o 1ts Cond1t10nal Use Pernnt

- SeeBZABrlefPZZ A

REPLY BRTEF ON APPEAL
3'% - '




Pq;tcr.L.. Chﬁﬁﬁﬁian, Esquifé
WYV State Bar ID No. 687

108 N. George. Street, 3rd Floor :
P.0.Box 547 =

Charles Town, WV 25414
(304) 725-9797

Nathan P. Cochran, Esquire L
WV Bar ID No. 6142 . -

- Law Office of Richard G. Gay, L.C..

31 Congress Street - :

_Berkeley Springs, WV 25411
(304) 258- 1966 '

4

T Respectﬁﬂly submitted, "

Far Away Farm

Richard G. Gay, Biquire ~
WV Bar ID No. 1358 '
Law Office of Richard G. Gay, L. &

31 Congress Street -~ . -

Berkeley Springs, WV 25411
(3()4) 258-1966
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"iN"’ri-ié 'SUPIQEM'E_' COURT OF APPEALS OF WEST VIRGINIA

FAR AWAY FARM, LLC,

Appellant

e oo PR DOCKETNO 33438

JEFFERSON COUNTY ZONING BOARD OF APPEALS
© -Apublic body; . [
- THOMAS TRUMBLE Member -
JEFF BRESEE, Member, and
TIFFANY HINE Chair -

Appellees

CERTIFICATE OF SERVICE

I, Richard G Gay, Esqurre and/or Nathan P Cochran, Esqulre, counsel for appellant Far

Away Farm, do hereby certlfy that a true copy of the foregomg REPLY BRIEF ON APPEAL

and CERTIFICATE OF SERVICE has been served on Stephanle Grove, Esqulre at the :

Jefferson County Proseeutmg Attorney s Ofﬁce, P. O Box 729, Charles Town West Vlrglnra_
- 25414 and Llnda Gutse]] Esqulre at 116 W Washlngton Street Sulte 2A Charles Town, West

_ Vlrgrnla 25414 by Unlted States first olass mail, postage prepald this - M day of September

2007.

/ Richard G. Gay, Esqmre —
NathanP Cochran, quulre

. CERTIFICATE OF SERVICE
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