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INTRODUCTION

- In'it’s brief, the Appellee, Nationwide Mutual Insurance Company,
(hereinafter “Nationwide”) repeatedly makes the following two basic

assertions:

L That the Faubles were ﬁot forced to filed suit against
Nationwidé; and
II.  That the Faubles earliér demand that Nationwide be
| required to share in their attorneys’ fees incurred in
pursuing the third-party claim against Alf:x Paris did not
arise from any contractual provision contained Withiﬁ the
underlying bolicy of insuranée.r
Both of these assertions are false. The Faubles rwere, quite literally, “forced”
to file suit against Nationwide. Further, NationWide’s original assertion of a
subrogation claim is clearly Based upon language in Nationwide’s

Homeowners policy issued to the Faubles.

ARGUMENT

1.  Nationwide not only forced the Faubles to sue it to vindicate
their rights, Nationwide also forced the Faubles to sue the
tortfeasor by its intransigence over subrogation.




In early February 2005 the comp#ny reronsible for the blasting
damage to the Faubles’ .hbme édviéed céﬁnsei for the Faubles that i‘f would
refuse to go forward with its settlement of $80,000.00 (a_setﬁe‘ment which
had been reached two weeks earlier on January 28, 2005) unless it was
permitted to deduct froni that amount the entire arﬁount bf Nationwid_e’s -
claim for subrogation.Which was a claim for 100% of the approximately
$48,000.00 paid by NatiénWide to the Faubles. Counsel for tﬁe Faubles,

- knowing that such a claim for 100% subrogation'reimbursement was not
allowed under West Virginia law, refused to accept these terms.
Accordingly, on Febfuary 14, 2005 the Faubles filed suit against Aiex Paris
for the purpose of enforcing the settlemént that had been entelfed into on

| January 28, 2005. It is important to note that even at this point in February
2005 the Féubles still elepted not to sue their own insurance company, |
despité the fact that it was clearly Nationwide’s refusal to accept the
customary one-third set-off from their subrogation claim that was
responsible for the Faubles inability to coniSummate the settlement of the
third~party claim with Alex Paris. Nationwide forced thé Faﬁbles to sue
Alex Paris! | |
| Nationwide then chose to intervene as a party litigant to the lawsui.t

between the Faubles and Alex Paris. The Order Granting Leave for them to




do this was entered by the Court on May 11, 2005." After Nationwide had
~ been permitted to intervene, the Faubiés filed a Motion for Summary
Judgment and a Motion to Enforce Settlement.” The Court denied Plaintiff’s
Motion to Enforce the Settlement Agreement on June 30, 2005* and
subsequently issued an Order Denying Faubles’ Motion for Summary
Judgment on July 11, 2005.* As a basis for these denials, the Court
specifically held that the Faubles were not yet adverse to Nationwide and

this served as a procedural bar to the court’s ability to grant thé relief sought
by the Faubles. Spéciﬁcally, the Court ordered that it would not be in a
procedural position to declare the rights of the parties under the Faubles’
insurance policy unless and until the Faubles filed a cross-claim against
Nattonwide, or, indeed, a separate complaint for declaratory reliéf, to wit:

The Court is unable to rule on the merits of the

Faubles’ Motion for Summary Judgment because the

Motion does not comply with Rule 56(a). Although the

Faubles are seeking to recover upon a claim, it is against

Paris and not Nationwide. In addition, the parties are not

procedurally adverse because Nationwide is a co-plaintiff

with the Faubles. Once the Faubles file a cross-claim

against Nationwide under a declaratory action, or
another action, the Court can declare the rights of the

! Supreme Court Index (S.C.L) pp. 61-63
- 2S.Clpp. 65

?S.C.I pp. 144-145

*S.C.L pp. 146-147




parties under the Faubles’ insurance policy.’
(emphasis added)

Thus, the Faubles wei‘e, quite literally, required by the Court to file a cross-
claim against Nationwide for declaratory relief before the Court would |
declare the rights of the parties “under the Faubles’ insurance péliéy”. '. It
seems .somewhat strange that Nationwide woul_d now argué thét file Faubles
were not “forced” to file a claim against Nationwide. Indeed, the Faubles
attgmpted to leave Nationwide out of the litigation and merely sdu'ght to
enforce the third-party settlement they had reached with Alex Paris at the
end of January 2005. When the Faubles did this, Nationwide moved to
intervene in this matfer to protect their clllain} fof 100% reimbursement of the
money paid to the Faubles under thesubrogation provisions of the insurance
policy. Subsequently, the Circuit Court refused to even rule ﬁpon the

- Faubles’ motion until such time as théy had filed a cro__ss-clai.m against
Nationwidé. The Faubles corﬁplied wifh the order of fhe CircLlit Court and
filed a cross-claim against Nationwide. Now Nationwidé has the audacity to

argue before this Court that the Faubles were never “forced” to sue

Nationwide.

3 Oi'der Denying Plaintiff’s Motion for Summary Judgment entered on July 11, 2005,
S.C.L pp. 146-147 )




2. The undérlying relief sought (and obtaiﬁéd) by the Faubles
arose from the contract of i msurance between the Faubles
and Nationwide, :

Nationwide’s second audacious argument in its reply brief is that the
Faubles are .not entitled to attofneys’ fees .under Hayseeds® because the relief
they won did not aris§: out of the insurance policy. As discussed
hereinabove, the Circuit Court of Berkeley County, on July 11, 2005, ruled
_t_hat “once.the Faubles file a cros's—clailm agai_ﬁst NationWide under a .
declaratory action, or another action, the Court can declare the .rights of the

rpartles under the Faubles’ msurance pohcy" » (emphasis added) Less than-
three months later, on October 6, 2005, the lower ;:'ourt found in favor of the
Faubles and ofdered Nationwide to take two-thirds of the amount paid ”to the
Faubles by Alex Paris in full and final settlement of Nationwide’s
subrogation claim under their insurance contract with the Faubles.

We know that the Circuit Court found fhat the subrogation dispute
arose out of the insurance contrac;t between the F aﬁbles and Nationwide not
by. some process of 0smosis, not by being able to magically divine that that

was the finding of the Court, but rather because the Court stated that was the

basis for its ruling right on the face of the Order. Specifically, at the end of

Hayseeds Inc. v. State Farm Fire & Cas,, 177 W.Va. 329, 352 S.E.2d 79 (1986)
7 Order Denying Plaintiff’ s Motion for Summary Judgment entered on July 11, 2005,
S.C.L pp. 146 147




.

the Court’s Order Granting Summary Judgment to the Faubles against
Nationwide, the Court held as follows: 7
The Court having decided the rights and duties of the
parties under the insurance contract and settlement
agreement in question, orders that the Circuit Clerk shall

retire this matter from the docket.® (emphasis added)

Nationwide appealed that ruling to this Court, which denied their

- Petition for Appeal on May 25, 2006.”

While it is one thing for Nationwide to misconstrue an Order of the
Circuit Court of Berkeley County which it tried, in vain, to appeal, it is quite

another for Nationwide to deliberately ignore the language of its own

insurance policy with the Faubles.® At page 15 of the policy, subparagraph

" nine, Nationwide chose to include a subrogation clause. We know it is a

subrogation clause because at the very Beginning of the thrée-line clause at

paragrapﬁ nine on page 15 of the .policy is one word printed in bold, to wit:
| 9. Su.br_.ogation.

It was this_ subrogation clause that Nationwide fought so stubbornly to

enforce earlier in this case. They fought and 1os£, because the policy

language they wrote does not cdmply with Federal Kemper Ins. Co. v.

Arnold, 183 W.Va. 31, 393 S.E.2d 669 (1990). They are now attempting to

8 Order Granting Plaintiff’s Motion for Summary Judgment, 10/5/05, S.C.I. pp. 260-263
? West Virginia Supreme Court of Appeals Order, 5/25/06, S.C.L pp. 371
' That policy is part of the record as Exhibit A to the Brief of Appellants.
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deny even that they had a subrogation provision within their éontr_act of
insuraﬁce with the Faubles.

If Nationwide intends to stick to this .biz'arre argument that the victory
won by the Faubles on ﬂle subroéation issue did.not arise out of the contract
of insurance, the Faubles would only hope that Nationwide will issue a
statewide bulletin to all homeowner'polibyhoiders in the State alerting them
that the subi‘ogation language in their homeowners policsf (design_éd to
protect Nationwide) is of no moment and that they shoﬁld treat the
subrogation clause as if it simply does not exist. The Faubles susiject that no
such statewide bulletin vﬁll be issued. The Faubles suspect that Nationwide
will contiﬁﬁe to attempt to enforce its contracftuél claims to subrogaﬁon
Wheﬁever the opportunity presents itself. All the F auble.s ask in this caseis
that Nationwide not be allowed to have it both ways, There is a subrogation
'clausg iﬁ the policy and Nationwide’é rights under this clause afe limited by

clear and long-standing West Virginia precedent.'’

Conclusion
Nationwide’s continuing attempt to confuse the issues

~ notwithstanding, the questions this Court must answer remain clear:

" Federal Kemper Ins. Co. v. Arnold, 183 W.Va. 31, 393 S.E.2d 669 (1990); Richardson
v. Kentucky National Insurance Company, 216 W . Va. 464 (2004)
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1. Were the Faubles embroiled in litigation and forced to
incur attorneys’ fees as a result of Nationwide’s
inflated claim to a 100% subrogation interest in this
matter?

2. Did the Faubles substantially prevail on the 7
- subrogation issue they were forced to litigate with -
- Nationwide?

The answer to both questions is a resounding “yes.” Indeed, not -only did the
Faubles “substantially prevail” they completely prevailed. The argument
with Nati_onwide Was over the final one-third of their claim for subr_(").gation. |
In other words, Nationwide paid approximately $48,000.00 to the Faubles on
' the.ir first-party claim. The Faubles always conceded that Nationwide would
be entitled to two-thirds of that amount (approximately $32,000.00) back
upon payment b'y.AIex Paris of the-’.chird-party claim. It was only the final
third of that amount (approximately $16,000.00) over which the Faubles and
Nationwide parted company. Ultimately the Circuit Court of Berkeley_
| Counfy foun.d that the Faubles were entitled to.every penny of that disputed
one-third in the approximate amount of $16,000.00 and they were, in fact,
: paid every penny of that amdunt. So the Faubles didn’t just get 1nést of the

relief that they sought in the litigation with Nationwide, they got all of the

 relief that they sought.




That relief was finally obtained when this Court denied Nationwide’s
Petition for Appeal on Decembef 5,2006." It was only after that ruling that
the Faubles (for the first time) petit.ion'ed the Circuit Court of Berkeley
C01111fy for an awafd of the attorneys’ fees they were forced to incur as a
result of the iitigation with Nationwide. Unfor.tunately, the Circuit Court
confused the issue of the one-third set—off of subrogation (which is
Nationwide’s share of attorneys’ fees incurfed as a result of the third—party
claim against Alex Paris) and the claim for attorneys’ fees incurred as a.
result of the litigation with Nationwide. The .Circuit Court’_s confusion
resulted in the Order Denying Petition for Attorneys’ Fees enteréd on the
Sthd ay of December 2006." It is from that Order that the Faubles néw
~appeal and ask th_af that Order be reversed and that this matter be reméhded
to the Circuit Court wifh direction that the lower coﬁrt is to award the
Faubles their reasonable attorneys’ fees incurred in sucéessfully litigating -

the subrogation dispute with Nationwide.

Respectfully Submitted,

JOSEPH AND REBECCA
FAUBLE. Appellants '
By Counsel

2 Supreme Court Order Rejecting Petition for Appeal, 5/25/06, S.C.L pp. 370-371
'S.CL pp. 478-481 '
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