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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

APOLLO CIVIC THEATRE, INC.

Petitioner,
v. | - Civil Action No. 06-C-528 5 =3
Judge Silver - 2 223
4 CE @ 8
HELTON, VIRGIL T., as Acting o o 5
STATE TAX COMMISSIONER OF WEST VIRGINIA, & m Do
Respondent. m ¥R
E ~
FINAL ORDER DENYING PETITION FOR APPFAL -
AND AFFIRMING FINAL DECISION OF THE OFFICE OF TAX APPEALS
This matter comes on for the Court’s consideration this /44w day of August, 2007, upon
the the Petition for Appeal of Administrative Decision filed July 26, 2006; upon the Answer of
 the Tax Commissioner filed September 5, 2006; upon Petitioner’s Memorandum of Law in
Support of Petition for Appeal of Adminisirative Decision and proposed Judgment Order filed
May 8, 2007; upon Respondent Tax Commissioner’s Brief in Opposition to Petitioner’s Pe;gion o
: =z 2 o5
for Appeal and Proposed Findings of Fact and Conclusions of Law filed June 11, 2007%?@1130?&?3 é‘fg
. - 3&,.,“ e {{,_:r,‘,.,
o 3 =
Petitioner’s Reply Brief in Support of Petition for Appeal of Administrative Decision ﬁg‘d Tie 2‘:’;
‘ - B e P
28, 2007; and upon the argument of the parties at the July 9, 2007 hearing. o i ?:%
ne Q¢
The Court has carefully considered Petitioner’s Petition for Appeal, Respondent’s %% €@

Answer, Petitioner’s Memorandum of Law in Support of Petition for Appeal, Respondent Tax

Commissioner’s Brief in Opposition to Petitioner’s Petition for Appeal and Proposed Findings of

"This case was transferred to this Court from Division I of the Berkeley County Cireuit
Court on January 19, 2007 as part of the reorganization of the 23" Judicial Circuit’s caseload in
light of the appointment of a fifth circuit court judge to the 23" Judicial Cireuit.
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Fact and Conclusions of Law, Petitioner’s Reply Brief in Support of Petition for Appeal, the
argument of the parties, the entire record of this case, and pertinent legal authority. As 4 result of
these deliberations, the Court concludes that Petitioner’s appeal must be denied.

Standard of Review -

The statute providing for this appeal states that the circuit court “shall hear the appeal as
provided in [W.Va, Code § 29A-5-4, a/k/a The State Administrative Procedures Actor SAPAL”
(See West Virginia Code Section 11-1 0A-19(f)). The State Administrative Procedures Act
(SAPA) provides, in pertinent part, as follows:

(8) The court may affirm the order or decision of the agency or remand
the case for further proceedings. It shall reverse, vacate or modify the
order or decision of the agency if the substantial rights of the petitioner
or pefitioners have been prejudiced because the administrative findings,
Inferences, conclisions, decision or order are;

(1) In violation of constitutional or statutory provisions; or

(2) In excess of statutory authority or jurisdiction of the agency; or

(3) Made upon unlawful procedures; or

(4) Affected by other error of law; or
(5) Clearly wrong in view of the reliable, probative and substantial evidence

on the whole record; or
(6) Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion. (West Virginia Code Section 29A-5-4.)

Further, when reviewing an agency decision under SAPA, courts are-to grant deference.
Syl. Pt. 2, Stewart v. West Va. Bd. of Examiners for Registered Professional Nurses, 475 S.E.2d

478 (W.Va. 1996) (Citing Syl. Pt. 3, Frymier-Halloran v. Paige, 458 §.E.2d 780 (W.Va. 1995).

L Interpretation of the Terms “Health and Fitness”
Petitioner’s first ground for appeal asserts that the portion of the Office of Tax Appeals

{OTA) Decision sustaining the sales tax assessmeént is clearly ermoncous and based upon an
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incorrect legal standard, is clearly wrong in view of the reliable, probative, conclusive and
stipulated evidence in the whole record, and is arbitrary, capricious, and constitutes an abuse of
discretion inasmuch as jt relics upon the Respondent’s interpretive regulation that purports to
modify the plain and unambiguous language of the governing statute by asserting that its terms
“health and fitness” refer only to “physical health and fitness.”

In support of this assertion, Petitioner points the Court to West Virginia Code Section
11-15-11(b)(1) which provides:

(b) The exemption set forth in this section applies only to those
corporations or organizations meeting the following criteria:

{ I)IThe corporation or organjzétion is organized and operated primarily
for charitable or general welfare of youth, families and the aged, improving
health and fitness and providing recreational opportunities to the public;
{Emphasis added.] '

Petitioner argues that the terms “health and fitness™ as used in this statute are clear and
unambiguous, and, therefore, must be applied in the ordinary sense of their meaning and not lef
open to interpretation. Petitioner claims that Respondent’s reliance on the interpretive rule under
Title 110, West Virginia Code of State Regulal‘ions (CSR), Serics 15(D)4, Section 3.7, providing
that “*health and fitness’® means physical health and fitness of individuals but does not include
mental health and fitness or spiritual health and fitness,” is misplaced. Petitiﬁner asserts that the
governing statute, West Virginia Code Section 11-15-1 1, contains no such limitations and that
Respondent’s interpretive regulation is.an attempt to modify and interpret the statute to make it
unduly restrictive contrary to the West Virginia Supreme Court bolding in CNG 7 Emnsmz’ss'ion V.

Craig, 564 S.E.2d 167 (W.Va. 2002):

Any rules or regulations drafted by an agency must faithfully
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roflect the intention of the legislature, as expressed in fhe controlling
legislation. Where a statute contains clear and unambiguous language,
an agency’s rules or regulations must give that language the same and
clear unambiguous force and effect that the language commands in

the statute. (See Syl. Pt. 4, 7d.)

Finally, Petitioner states that the definition of “health” aé set forth by the World Health
Organization includes physical and mental well bleing, as well as social and cultural soundness
and vitality. Petitioner argues that the clear and unambiguous language of West Virginia Code
Section 11-15-11 regarding “health and fitness,” having not been limited by the legislature,
encompasées a broad spectrum of health as recognized by the World Health Organization.

| Respoﬁdent counters that the terms “health and fitness” are not clear and unambiguous as
asserted by Petitioner, and, therefore, the promulgation of the interpretive rule under Title 110,
West Virginia Code of State Regulations (WV-CSR), Series 15(D)4, Section 3.7, providing the
definition for the terms “health and ﬁtness’.’ undef the governing statute, is appropriate. In
support of this, Respondent argues .that if the terms on their fa;:e are clear and unambignous, then
Petitioner should not have had to resort to looking at the definition provided by an international
agéncy such as the World Health Organization for a definition of “health.” Tn further decrying
Petitioner’s position on this issue, Respondent points out that while the Pefitioner relies on the
World Health Organization’s definition of the term “health,” Petitioner does not address the
meaning of the term “fitness” where the governing statute at issue employs the phrase “health
and fitness.” |
Finally, Respondent pointé the Court to the West Virginia Supreme Court discussion in

Appalachian Power Co. v. State Tax Department, 466 SE.2d 424 (W.Va. 1995) that interpretive

rules do not create rights, but merely clarify an existing statute. On this point, Respondent
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asserts that once it is established that the phrase “health and fitness” is not clear and
unambiguous, the Petitioner can point to no authority for Petitioner’s proposition that the
Administrative Law Judge (ALT) was clearly wrong or arbitrary and capricious in his reliance on
the interpretive rule for gnidance.
The Court finds merit in Respondent’s position. To begin, the Court looks to Syllabus
Point 7 of Lincoln County Board of Education v. Adkins, 424 S.E2d 775 (W.Va. 1992) wherein
_ the West Virginia Supreme Court of Appeals held: “Interpretations of statutes by bodies charged
with their administration are to be given great weight unless biearly errohedus.”' West Virginia
State Tax Department interpretive rule _WV—_CSR 110-15D-1, provides:
1.1 Seope — This interpretive rule explains and clarifies the exemption {
from consumers sales tax provided in W. Va. Code § 11-15-11, as added by
Com. Sub. for Senate Bill No. 348 (1992), exempting sales_ of taxable
services by certain community-based service organizations such as YMCAs -
and YWCAs. : '
As previously noted, supra, WV-CSR 1 10-15(D)3, Section 3.7, provides that ““health and
fitness’ means physical health and fitness of individuals but does not include mental health and
fitness or spiritual health and fitness.”
The Court agrees with Resp.ondent that the phrase “health and fitness” as employed in
West Virginia Code Section 11-15-11 is ambiguous, because, just as Petitioner argues, there are
different types of health and fitness: physical health and fitness and mental or spiritual health and
fitness. The legislature did not choose to define or otherwise explain what it meant by employing
the phrase “health and fitness.” This indicates to the Court that the legislature, by not setting
forth within the statute its own explanation of the meaning of the phrase “health aﬁd fitness,”

intended to delegate the interpretation of that phrase to the West Virginia State Department of
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Tax. On this point, the Court finds support in the West Virginia Supreme Court of Appeal’s
findings as set forth in Appalachiaﬁ Power Co. v. State Tax Department of West Virginia, 466
S.E. 2d 424 (W.Va. 1995);

We believe that if the Legislature explicitly leaves a gap in legislation,
then an agency has anthority to fill the gap and the agency is entitled

to deference on the question. Thus, the agency’s interpretation will stand
unless it is “arbitrary, capricious, or manifestly contrary to the statute. . .
We find the contested words “kilowatt hours of net generation

available for sale” are ambiguous. The failure of the Legislature to

define these words or to enumerate any factors that the Tax Commissioner
must consider in deciding such circumstances or characteristics evidences
an intent to delegate that determination to the Tax Commissioner. Because
this ambiguity cannot be resolved cither by pre enactment legislative
history or by a review of the overarching design of the original statute,

the statute is subject to reasonable construction by the administrative agency
charged with the duty to carry out these statutory objectives — the
defendants (the Tax Department and the Tax Commissioner).

In the case at bar, the West Virginia State Tax Department has promulgated an
Interpretive rule désigned to define the terms “health and fitness™ as they are used in West
Virginia Code Section 11-15-1 1, a statute which the State Tax Department is charged with
.administeﬁng. The State Tax Department’s interpretation defines the terms “health a.nd fitness”
to mean physical health and fitness and not mental or spiritnal health and fitness. Further, the
Tax Department’s interpretation relates to the specific kind of health and fitness contemplated
under the statute in the absence of legislative direction, gnd that interpretation does not contradict

the statute. Moreover, the Court is aware and emphasizes that, as inferpretive rules, the State Tax
Department’s rules under WVnCSR 110-15D-1, et seq., are not binding upon a reviewing court
but serve only as a source of guidance. (See Appalachidn Power Co, supra, quoting Skidmore v.

.Swffi Co.,323U.S. 134 (1944)). However, the Court is equally aware that ““[t]he rulings,
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Fact and Conclusions of Law, Petitioner’s Reply Briefin Support of Petition for Appeal, the
argument of the parties, the entire record of this case, and pertinent legal authority. As a result of
these deliberations, the Court cbncludes that Petitioner’s appeal must be denied.
Standard of Review
The statute providing for this appeal states that the circuit court “shall hear the appeal as
provided in [W.Va. Code § 29A-5-4, afk/a The State Administrative Procedures Act or SAPA].”
(See West Vlrglma Code Section 11-10A- 19(f)). The State Administrative Procedures Act
(SAPA) provides, in pertinent part, as follows:
| (8) The court may affirm the order or decision of the agency or remand

the case for further proceedings. Tt shall reverse, vacate or modify the

order or decision of the agency if the substantial rights of the petitioner

or petitioners have been prejudiced because the administrative findings,

inferences, conclusions, decision or order are: :

(1) In violation of constitutional or statutory provisions; or

(2) In excess of statutory authority or jurisdiction of the agency; or

(3) Made upon unlawfil procedures; or

(4) Affected by other error of law; or

(5) Clearly wrong in view of the reliable, probative and substantial evidence
on the whole record; or

(6) Arbitrary or capnmous‘ or characterized by abuse of discretion or clearly
unwarranted exercise of discretion. (West Virginia Code Section 29A- 5-4.)
Frurther, when reviewing an agency decision under SAPA, courts are to grant deference,

Syl Pt. 2, Sz‘ewartv West Va. Bd. of Examiners for Registered Professional Nurses, 475 SE.2d

478 (W.Va. 1996) (Citing Syl. Pt. 3, Frymier-Falloran v. Paige, 458 S.E.2d 780 (W.Va. 1995).

L Interpretation of the Terms “Health and IMtness”
Petitioner’s first ground for éppeal asserts that the portion of the Office of Tax Appeals

(OTA) Decision sustaming the sales tax assessment is clearly erroneous and based upon an

Page 2 of 17




incorrect legal standard, is clearly wrong in view of the reliable, probative, conclusive and
stipulated evidence in the whole record, and is arbitra;[y, capricious, and constitutes an abuse of
discretion inasmuch as it relies upon the Respondent’s interpretive regulation that purports to
modify the plain and unambiguous language of the governing statute by asserting that its tenﬁs
“health and fitness” refer only to “physical health and fitness.”

In support of this assertion, Petitioner points the Court to West Virginia Code Section
11-15-11(b)(1) which provides:

(b) The exemption set forth in this section applies only to those
corporations or organizations meeting the following criteria:

(1) The corporation or organization is organized and operated primarily
for charitable or general welfare of youth, families and the aged, improving

health and fitness and providing recreational opportunities to the public;
- [Emphasis added.] ) '

Petitioner argues that the terms “health and fitness” as used in this statute arc clear and
unambiguous, and, therefore, must be applied in the ordinary sense of their meaning and not left
open to interpretation. Petitioner claims that Respondent’s reliance on the interpretive rule under
- Title 110, West Virginia Code of State Regulations (CSR), Series 15(D)4, Section 3.7, providing |
that ““health and fitness’ means phj}sical health and fitness of individuals bitt does not mclude
mental health and fitnegs or spiritual health and fitness,” is misplaced. Petitioner asserts that the
governing statute, West Virginia Code Sectioﬁ 11-15-11, contains no such limitations and that
Respondent’s interpretive regulation is an attempt to modify and interpret the statute to make it
| unduly restrictive confrary {o the West Virgim'é Supreme Couyt holding in CNG Transmission v,
Craig, 564 SE.2d 167 (W.Va. 2002):

Any rules or regulations drafted by an agency must faithfully
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reflect the intention of the legislature, as expressed in the controlling
legislation. Where a statute contains clear and unambiguous language,
an agency’s rules or regulations must give that language the same and
clear unambiguous force and effect that the language commands in

the statute. (See Syl. Pt. 4, Id.) -

Finally, Petitioner states that the definition of “health” ag se;: forth by the World Health
Organization includes physical and mental well being, as well as social and cultural soundness
and vitality. Petitioner argues that the clear and unambiguous language of West Virginia Code
Section 11-15-11 regarding “health and fitness,” having not been limited by the legislature,
encompasses a broad spéctrum of health as recognized by the World Health Organization.

Respon.dent' cotnters that the terms “health and fitness” are not clear and unambiguous as
asserted by Petitioner, and, therefore, the promulgation of the interpretive rule under Title 1 10,
West Virginia Code of State Regulations (WV-CSR), Se_ries 15(D)4, Section 3.7, providing the
definition for. the terms “health and fitness” under the governing statute, is appropriate. In
support of this,-Respondent argues that if the terms on their face are clear and unambignous, then
Petitioner should not have had to resort to loolﬁng at the definition provided by an international
agency such as the World Health Organization for a definition of “health.” In further decrying
Petitioner’s position on this issue, Respondent points out that while the Petiﬁdner relies on the
World Health Organization’s definition of the term “health,” Petitioner does not address the

meaning of the term “fitness” where the governing statute at issue employs the phrase “health
and fitness.” |

Finally, Respondent points the Court to the West Virginia Supreme Court discussion in

Appalachian Power Co. v. State Tax Department, 466 S.E.2d 424 (W . Va. 1995) that interpretive

rules do not create rights, but merely clarify an existing statute, On this point, Respondent

Page 4 of 17




asserts that once it is established that the phrase “health and fitness” is not clear and
unambiguous, the Petitioner can point to no authority for Petitioner’s proposition that the
Administrative Law Judge (ALJ) was clearly wrong or arbitrary and capricious in his reliance on
the interpretive rule for guidance.
The Court finds merit in Respondent’s position. To begin, the Court looks to Syllabus -
Point 7 of Lincoln County Board of Education v. Adkins, 424 §.E.2d 775 (W.Va. 1992) wherein
the West Virginia Supreme Court of Appeals held: “Interpretations of statutes by bodies charged
with their administration are to be given great weight unless clearly erroneous.” West Vifginia
Stéte Tax Department interpretive rule WV-CSR 110-15D-1, provides:
- 1.1 Scope — This interpretive rule eXpIaiﬁs and clarifies the exemption

from consumers sales tax provided in W. Va. Code § 11-15-1 1, as added by

Com. Sub. for Senate Bill No. 348 (1992), exenipting sales of taxable

services by certain community-based service organizations such as YMCAs

and YWCAs.
_As previously noted, supra, WV-CSR 110-1 5(D)3, Section 3.7, provides that “*health and
fitness’ means physical healtﬁ and fitness of individuals but does not include mental health and
fitness or spiritual health and fitness.”

The Court agrees with Respondent that the phrase “health and fitness” as employed in

West Virginia Code Sectién 11-15-11 is ambiguous, because, just as Petitioner argues, there arc
different types of health and ﬁtness: physiéal health and fitness and mental or spiritual health and
fitness. The Iegislat!_lre did not choose to define or otherwise explain what it meant by employing
the phrase “health and fitness.” This indicates to the Court that the legislature, by not setting

forth within the statute its own explanation of the meamng of the phrase “health and fitness,”

intended to delegate the interpretation of that phrase to the West Virginia State Department of
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Tax. On this point, the Court finds support in the West Virginia Supreme Court of Appeal’s
findings as set forth it Appalachian Power Co. v. State Tax Department of West Virginia, 466

8.E. 2d 424 (W.Va. 1995);

We believe that if the Tegislature explicitly leaves a gap in legislation,
then an agency has authority to fill the gap and the agency is entitled
to deference on the question. Thus, the agency’s interpretation will stand
unless it is “arbitrary, capricious, or manifestly contrary to the statute. . .
We find the contested words “kilowatt hours of net generation
available for sale” are ambiguous. The failure of the Legislature to

- define these words or to enumerate any factors that the Tax Commissioner
must consider in deciding such circumstances or characteristics evidences
an intent to delegate that determination to the Tax Commissioner. Because
this ambiguity cannet be resolved either by pre enactment legislative
history or by a review of the overarching design of the original statute,
the statnte is subject to reasonable construction by the administrative agency
charged with the duty to carry out these statutory objectives — the
defendants (the Tax Department and the Tax Commissioner).

In the case at bar, the West Virginia State Tax Department has promulpated an
interpretive rule designed to define the -’CGII‘IIIS “health and fitness” as they are used in West
Virginia Code Section 11-15-1 1, a statute which the Stafe Tax Department is charged with
administering, The State Tax Departrent’s in.terpretation defines the terms “health and fitness”
to mean physical health and .ﬂmess and not mental or spiritual health and fitness. Further, the
Tax Department’s interpretation rélates to thé specific kind of health and fitness contemplated
under the statute in the absence of legislative direction, and that interpretation does not confradict

the statute. Moreover, the Court is aware and emphasizes that, as interpretive rules, the State Tax
Department’s rules under WV-CSR 1 IO—iSD—i, et seq., are not binding upon a reviewing coirt
but serve only as a sourbe of guidance. (See Appalachian Power Co, supra, quoting Skidmore v.

- Swift Co., 323 U.8. 134 (1944)). However, the Court is equally aware that ““[tJhe rulings,
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interpretations and opinions of the Administrator . . . do constitute 2 body of experience and
informed judgment to which courts and litigants may properly resort for guidance.” { Emphasis
added.] (Id., quoting General Electric Co. v. Gilbert, 429 U.8. 125 (1976)). Based on these
standards, the Court is not convinced, and, therefore, conciudes that the OTA Decision in ﬂﬁs
case was neither clearly wrong, arbitrary, capricious, nor manifestly contrary to the governing

statute, and that Petitioner’s appeal on this ground must be denied.
IL.  TInterpretation of the Term “Recreational”

Petitionet’s second ground for appeal asserts that the portion of the OTA Decision
sustaining the sales tax assessment is clearly erroneous and based upon an incorrect legal
standérd, is clearly wrong in view of the reliable, probative, conclusive and stipulated evidence in
the whole record, and is arbitrary, capricious, and constitutes an abuse of discretion by employing
an interpretation of that same Respondent’s interpretive regulation that would reject and nullify
the Respondent’s éxpress stipulation to the contrary and woulci conclude that the term

“recreational™ in West Virginia Code Section 11-15-1 l(b)(l.) refers only to "physical activity.”

In support of this assertion, Petitioner states that the OTA Decision reasoned that, since
the Respondent’s interpretive rule limited “health and fitness” to “physical” health and fitness,

the following and related concept in the language of the first criteria, “recreational,” had to also

*The relevant language of West Virginia Code Section 11-15-11(b)(1) provides:

(b) The exemption set forth in this section applies only to those
corporations or organizations meeting the following criteria:

(1) The corporation or organization is organized and operated primarily
for charitable or general welfare of youth, families and the aged, improving
health and fitness and providing recreational opportunities to the public;
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be limited to recreation that “necessarily involves some physical activity (albeit with some
accompanying mental stimulation).” (See OTA Decision, p. 12.) Thus, argues Petitioner, fo
avoid the opposite conclusion contained in the Respondent’s stipulation that the Petitioner’s
operations did, iﬁ fact, provide recreational opportinities to the public, the OTA Decision
arbitrarily rejected that stipulation. Further, Petitioner asserts that inasmuch as the OTA
Decision’s treatment of the term “recreational” necessarily involved physical recreation, the OTA
Decision completely failed to take into account the phjrsical recreation experienced by the
various performers and volunteers who participate in theatrical and other types of performances

offered by Petitioner.

Petitioner also asserts that the OTA committéd clear error by rej ecting Joint Stipulation
Number 8 of the parﬁes below, which agreed stipulation stated: “Except for its operation of a
concession stand at events, the Petitioner’s revenue-producing activities are educational,
charitable, or provide recreational opportunities to the public.” In support o’f this assertion,
Petitioner points the Court to Norfolk Natzonal Bank of Commerce and Trust v. Comm" 7, 66 F.2d
48 (4" Cir., 1933) where the Court in that case made the following observation: “But the [United
States] Board [of Tax Appeals] on its part is bound to accept as true the facts stipulated by the
parties, and if it fails to do so, and makes a finding contrary to the evidence or the necessary

inferences therefrom, it commits an error of law which the court has power to correct.”

In reply, the Respondent asserts that since the OTA Decision approvéd the Tax
Cominissioner’s mterpretive rule defining the terms “health and ﬁmess” to mean only “physical”
health and fitness, and that by this dc_‘ﬁnition sifting and watching a performance offered by
Petitioner does not promote the physical health and fitness of the community, then it becomes
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unnecessary to reach Petitioner’s argument regarding the Administrative Law Judge’s (ALT )

treatment of the term “recreational.”

The Court agrees with Respondent on this issue. Whether or not the ALJ committed
reversible error in rejecting Joint Stipulation No. 8 of the parties in the proceeding below is moot
at this point, because Petitioner did not prevail on the issue of the State Tax Department’s
interpretation of “health and fitness.” Thus, the Court concludes that if there were aﬁy erTor in
the ALI’s Decision regarding the rejection of Joint Stipulation No. 8 of the parties, it was

harmless error?

Y.  Petitioner’s Percentage of Support Received From Gifts, Grants, Direct or Indirect
Charitable Contributions and/or Membership Fees.

7 Petitioner’s third ground for appeal asserts that the pdrtio’n of the OTA Decision
sustaining the use tax assessment is clearly erroneous and based upon an incorrect legal standard,
is clearly wfong in view of the re.lia,ble, proBative and conclusive, stipulated evidence in the

- whole record, and is arbitrary, capricious,._and constitutes an abuse of discretion in concluding
that the stipulated value of donated services and in-kind properfy donations could not be céunted
to detennine,that-tllle Petitioner received more than one haif of its support from gifts, grants,

direct or indirect charitable contributions and/or membership fees,

In support of this assertion, Petitioner claims that upon applying the language of West

*For the record, the Court notes that in rejecting Joint Stipulation No. 8 of the parties, the
ALJ addressed that rejection with the following language: “It is well settled law that a tribunal ig
not bound by a stipulation of “fact” which is contrary to the law on point. This tribunal rejects
that portion of joint stipulation No. 8 stating that Petitioner’s revenne-producing activities
- provide “recreational” opportunities to the public...”
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Virginia Code Section 11-15-9(a)(6)(F)(A)(I) to the evidence in the record of this matter, it
becomes clear that more than fifiy percent of the Petitioner’s anmual support, during the years in
question, represents subsidies, granté, gifts and/or direct or indirect charitable contributions given

in order to enable Petitioner to accomplish its charitable purpose.

Petitioner claims that during the period in question, Petitioner recejved support consisting
of services donated by individuals helping to present performances, and/or provide non-
professional administrative services and professional administrative services in the amount of
$503,248.00. Petitioner claims that these types of services qualify as support under West
Virgiﬁia Code Section 1 1—15—9(a)(6)(F)(i)(i). In compéu‘ing the donated services figure of
$503,248.00 to a total income of $1,296,240.00 during the relevant years (which includes other
gift, grant, and membership inco;ﬁe in the amount of $281,376.00), Petitioner claims to have
received more than sixty percent of its support during each year of the relevant time period from

qualifying sources. -

‘ Also, in asserting that the donated non-professional and professional services qualify as
support under West Virginia Code Section 1 1-.15-9(a)(6)('F)(i)(VI), Petitioner poinis out that the

language of the statute provides:

(i) The term ‘support’ inchudes, but is not limited to:

(VD) The value of services or facilities (exclusive of services or
generally furnished to the public without charge} furnished by a
governmental unit referred to in Section 170(c)(1) of the Iniemal

Revenue Code of 1986, as amended, to an organization without charge . . .

Petitioner claims even though the legislature failed to specifically provide for donated time
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and/or services.iﬁ the statute, that the phrase “includes, but is not limited to,” and the reference to
the value of services or facilities furnished by a governmental onit under IRS Code Section
170(c)(1), indicates that the legislature intended the sources listed to be representative of the
kinds of support that qualify under the statutory scheme, but did not intend for same to be a

comprehensive list of sources of support.

Respondent counters that Petitioner offers 1o authority for Petitioner’s assertions

regarding this issue. Respondent contends that just because West Virginia Code Section 1 1-15-

9@G)E)D(VD) allows qualifying support to include the value of services furnished by a
governmental unit, there is no suppotrt for the proposition that the legislature meant to include the
| \.falue of all sérvices or facilities, no matter the source. Respondent also asserts that it is
significant that Petitioner admits that it has not been the accounting policy of Petitioner to
include oﬁ its IRS Form 990 such non cash contributions (time/services) donated by non
professional and professional vo.h;nteers. (See Petitioner’s Memorandum of Law in Support of
Peﬁtion for.AppeaI of Administrative Decision, p. 5.) Further, Responde;nt points out that by
Petitioner’s own five year averages subinitte& as part of the record in this mattef, Pétitioner had
total incoﬁle during the relevant period of § 1,296,240.00, that fifty percent of this total amounts
to $648,120.00, and that Petitioner’s total gifts, grants, charitable contributions, and membership
fees (legitimate support) for the relevant period totaled_juét $281,376.00, well short of the fifty
| percent requirement, By way of conclusion, Respondent reiterates that without the inclusion of
the volunteers” time, for which inclusion. Petitioner can set forth no legal authority, Petitioner

does not meet the fifty percent support requirement as provided for under the applicable statute.
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Once again, the Court concludes that the weight of authority rests with Respondent.
While the Court understands and appreciates Petitioner’s érgument that West Virginia Code
ection 11-15-%(a)(6)(F)(i) provides that the term “support” includes, but is not Hmited to the
items then listed, Petitioner has provided no authority of sufficient wej ght to convince the Court
that the ATY inappropriately affirmed the State Tax Commissioner’s use tax assessment against
Petitioner. To use Petitioner’s own illustration, for example, Petitioner correctly states that West

Virginia Code Section 11-15-9()(6)(F)({)(VI) provides:
(1) The term ‘support’ includes, but is not limited to:

(VI) The value of services or facilities (exclusive of services or

generally finmished to the public without charge) furnished by a

governmental unit referred to in Section 170(c)(1) of the Internal

Revenue Code of 1986, as amended, to an organization without charge . ..

Petitioner’s fnterpretation of this provision is that the value of services or facilities

furnished by a governmental unit referred to in IRS Code 170(c)(1) is just one example of what
kind of entity may ﬁm‘msh services or facilities that qualify as S support, However it is equally, if
not more so, arguable that under subsection (VI) only the value of services or facilities funushcd
by a governmental unit may be counted as support, and the governmental units referred to in IRS
Code Section 170(c)(1) represent a non-exclusive st of the types of governmental units that
quallfy The Cou,rt recognizes Respondent’s support for the latter interpretation of the statute in
question as well as the Court’s duty to gwe deference to the interpretation of a statute to the body

charged with administering that statute, unless the administering body is clearly wrong. In the

abserice of any stronger authbrity on behalf of the Petitioner, the Court cannot conclude that the

Page 12 of 17




State Tax Department was clearly wrong on this issue. This being the case, the Court concludes

that the OTA. Decision was neither clearly wrong, arbitrary, capricious, nor manifestly contrary to

the governing statute, and that Petitioner’s appeal on this ground must be demjed.
Iv. Interest from the Burkhart Bequest.

Petitioner’s fourth and final ground for appeal asserts that the portion of the OTA
Decision sustaining the use tax assessment is based on an incorrect legal standard, because it
would exclude, as eligible support, interest income the Petitioner received from the Burkhart
Estate bequest, due to its unauthorized reliance on extraneous financial accountmg rules havmg

10 force and effect in the context of consumers sales and service tax or use tax.

| In support of this assertion, Petitioner claims that in .reaching the conclusion below that
Petitioner was not entitled to an exemption under West Virginia Code Section 1 1-15-9(a)(6)(C),
the ALT improperly relied upon the Statement.of Financial Accountant Standard No. 1 16
(Accounting for Contnbutlons Received and Contnbutlons Made) which compelled the ALJ fo
conclude that since the Burkhart bequest was received prior to the years at issue in th.ls matter,
the interest income from the bequest that Petitioner received during the relevant period did not
qualify as support in the form of a gift, grant or charitable _cont’ribuffion for lz;ﬁrposes'of the'subj.ecfc
exemption. Also, Petitioner points out that the apphcable code section neither references nor
authorizes reliance upon such Statements of Financial Accountmg Standards as promulgated by .
the Financial Accounting Standards Board (F ASB), and that no such use may be implied.
Further, Petitioner states that while the West Virginia Leglslature expressly incorporated

Generally Accepted Accountmg Principles (GAAP) by reference into the business franchise tax
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and corporation net income tax articles (West Virginia Code Sections 11-23-1, et seq. and 11-24-
1, et seq.), the legislature omitted any reference to the GAAP or FASB rules in the consumers
sales and service tax or use tax laws (West Virginia Code Sections 11-15-1, et seq., 1 1-15A-1, et

seq., and 11-15B-1, et seq.),

Finally, Petitioner asserts that in construing West Virginia Code Section 11-15 ~9(a)(6)(C)
in Kings Daughters Housing, Inc. v. Paige, 506 8.E.2d 329 (W.Va. 1998), the West Virginia .
Supreme Court of Appeals held that the term “grant” as used in that case simply meant giving
something to accomplish a charitable purpose. Petitioner emphasizes that in Kings Daughters,
the Supreme Court did not refer to, much less rely upon, standards jssued by the FASB.
Petiﬁoner argues that since the holding of funds of the Burkhart Estate bequest in interest bearing
accounts, pending their expenditure for -charitab.le purposes, Was the inherent fiduciary duty of
the Petitioner, the obvious implication is that such interest was, along with the principal, _

sometﬁing given “to accomplish a charitable purpose.”

BSI way of response, Respondent asserts that Petitioner has étated no legal authority for
the proposition that subsequent interest income frbm a charitable contribution in one year can bé
considered as charit.a.ble support in futore years. Respondent states that the ALJ was correct in
adopting the reasoning of Respondent in the proceeding below that such subsequent interest
payments are not part -of the original contribution based upon West Virginia Code Section 11-

10A~10(c) which provides:

The office of tax appeéls is not bound by the rules of evidence as
applied in civil cases in the circuit courts of this state. The office of

tax appeals may admit and give probative effect to evidence of a type
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commonly relied upon by a reasonably prudent person in the conduct

of his or her affairs,
_Respondent claims that on this issue, in the absence of direction from the West Virginia
Legislature, the ALJ gave probative effect and value to normal financial accounting standards in
order to decide an issue before him, Finally, Respondent asserts that Petitioner’s reliance on the
holding in Kings Ddughz‘ers, supra, is misplaced, because the Court in that case was defining the
term “grants,” as the term is used in West Virginia Code Section 1 1-15-9, and not defining the

term “charitable contributions.”

The Court finds Respondent’s argument most convincing, because the Petitioner has
pointed to no authority mandating what accounting procedure or other method that the State Tax
Department or the OTA must use. in claséifying the interest income earned in Iéter years ﬁom the
corpus of a charitable bequest held in trust, other than to point out that the West Virginia
Legislature expressly incomorated the GAAP by reference into the business franchise tax and
corporation net inqome tax articles, but did not do so regarding the tax articles at issue in thé case
at bar. On the other hand, Respondént has-pointed to solid authority iil support of the OTA’SII
Decision. West Virginia Code Section 11-1 0A-10(c) provides that: “The office of tax appeals

may admit and give probative effect to evidence 61‘” a type commonly relied upon by a reasonably
prudent person in the coﬁduct of his or her affairs.” Based upon the lack of Iegislative direction,
and any authority of Petitioner to the contrary, this Court finds that the OTA properly relied upon

a recogmzed and generally accepted accountmg principle regarding the interest gcneraied by the

Burkhart bequest.

Lastly, the Court finds no merit in Petitioner’s reliance upon the Kings Daughters case,
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supra. This Court acknowledges that by way of dictum the West Virginia Supreme Court noted
that the West Virginia Legislature intended the term “grant” in West Virginia Code Section 11-
13-9 also to mean the giving of something to accomplish a charitable purpose. However, the
issue presented in Kings Daughters was whether or not a government “subsidy” from the United
| States Department of Housing and Urban Development paid {o a charitable organization, in that
case a senior citizen housing complex, qualified as a “grant” for the purposes of West Virginia
Code Section 11-15-9. The Supreme Cqurt concluded that the government subsidies were
grants. This éourt does not draw from the .Supreme' Court’s cbnclus‘ion in ngs Daughters that
interest income generated in later years from a charitable bequest qualifies as a “grant” for the
purposes of West Virginia Code Section 11-15-9. Therefore the Court céncludcs that the OTA

Decision on this issue was neither clearly wrong, arbitrary, capricious, nor manifestly contrary to

the governing statute, and that Petitioner’s appeal on this ground must be denjed.

WHEREFORE, in consideration of all the fdregoing, the Court does hereby ADJUDGE
and ORDER that Petitioner’s Pétition for Appeal of Administrative Decision is DENIED, and

that the Final Decision of the West Virginia Office of Tax Appeals is ARFIRMED.*
The objection and exception of the parties to any adverse findings or rulings of the Court

are noted.

“The Court would be remiss if it did not note the wonderful civic opportunities which the
Apollo Civic Theatre provides to the members of the local community, including many children,
our coramunity’s most jmportant resource. The Court would further note the laudatory
longstanding dedication and tremendous amount of work performed by so many volunteers,.

- many of whom were in the courtroom for oral argument. These volunteers are our community”s
true heroes. Nevertheless, the Court is mandated to hear and decide such an appeal under the
strict standard of review in applying the facts to the related law.
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The Clerk shall retire this matter from the active docket and place it among causes ended.

The Clerk shall forward attested copies of this Order to the following coungel of record:

Michael E. Caryl, Esquire
Bowles Rice McDavid Graff & Love, LLP
100 South Queen Street

Martinsburg, WV 25401

Counsel for Petitioner

AM. “Fenway” Pollack
Assistant Attorney General
1900 Kanawha Boulevard, East
Building 1, Room W-435
Charleston, WV 25305
Counsel for Respondent
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Gray Silyer, III, Judge
Berkeley County Circuit Court
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