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L KIND OF PROCEEDING AND NATURE OF RULING BELOW

Mr. Mark Damron, the Habeas Petitioner, was arrested, without warrant, on August 9,
2003 and chargéd with Arson. A Preliminary Hearing was held on August 20, 2003, at which
ﬁme probable cause Was found. A Cabell County Grand Jury returned a seven count indictment
on September 19, 2003, formally charging Mr. Damron. The indictment included the following
counts: Count 1 and 2, First Degree Arson; Count 3 and.4, Second Degrée Arson; Count 5 and 6,
Attempted First Degree Murder and Count 7, Breaking and Entering as contained in Indictment
Number 03-F-215. On October 3, 2003, Kent Bryson, Esq. was appoiﬂted to represent Mr.
Damron. On November 22, 2004, Mr. Daxﬁron requested new Counsel and John Laishley, Esq.

was appointed to represent him.

| Appointed Counsel, Jack Laishley, Esq., represented Mr. Damron through Trial and Post |

- Trial Motions. Mr. Laishley, Esq. filed a Motion to Suppress Mr. Damron’s statements given to
Fire Marshal Steve Ellis on August 9, 2003 at the tiﬁe of his 'arre_st. The Trial Court conducted a
Hearing on this Motion on January 21, 2005; the Court ruled that all the statements were
admissible. On February 28, 2003, a Jury was selectéd, sworn in, and Vheard evidenée in the case.

'On March 1, 2005, the Jury returned a guilty verdict on Count 2 of First Degree Arson and on
Count 4, Secdnd Degree Arson. Mr. Damroﬁ was acqﬁitted on all other counfs.

After Trial, Mr. Damron moved to set aside one or both counts of Arson on the grounds
that he could not be convicted of both charges. Additionally, Defense Counsel filed a Motion for

New Tliai. Thé Court took up this issue of the verdicts and the Motion for New Trial at Mr.

Damron’s'Sentencing Hearing held on May 26, 2005. The Court denied Mr. Damron’s Motion

to Set Aside the Verdicts as well as the Motion for New Trial. The Court proceeded to sentence
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Mr. Damron to 20 years, the maximum, on Count II, and 10 years; the maximum, on Count TV,
The said sentences were to run consecutively for a total of 30 years.

Mr. Damron, by Appellate Counsel, Douglas V. Reynolds, Esq., filed an Appeal to the
West Virginia Supreme Court on November 7, 2005. This Appeél was refused on January 19,
'2006_. Mr. Damron then filed a Petition for Post-Conviction Habeas Corpus pursuant to W. Va.
Code 53~4A-1 in the Circuit Court of Cabell County on February 9, 2006. Steve Bragg, Esq.,
was appointed by the Court to_assist Mr. Damron witﬁ his Habeas Petition. .On May 21, 2007,
Mr. Damron and his Counsel Steve Bragg came before the Cabell County Circuit Court for his
Post-Conviction Omnibus Habeas_ Corpus Hearing to determine whether Mr. Damron was

entitled to any relief. Despite numerous assertions by Mr. Damron, the Cabell County Circuit

Court on May 23, 2007, by Final Order, denied Mr. Damron Habeas Corpus relief finding that

Mr. Damron was entitled to no grounds whatsoever fq_r relief, Tt is upon that said denial that this
APpéal' is being soﬁght. |
0. STATEMEN"f OF FACTS

“Fire Marshal! Stop. Freeze and put your hands where I can see them and get down on
the ground.” (Order given by Deputy Fire Marshal Steve Ellis). See Trial Tr., Page 152 Line i3.,
through Page 153 Line 5 (hercinafter abbreviat_ed to Trial Tr., P. L..). This was Whﬁt Mr. Damron
heard as he looked around at his next-door neighbor’s building in the carly morning hours of
August 9, 2003. While jnvestigating an carly morning fire, State Fire Marshal Devon Palmer
anc'f Deputy State Fire Marshal Steve Ellis saw the Mr. Damron in the vicinity. After asserting
their authority by announcing themselves as Fire Marshals, Fire Marshal Steve Ellis then
commanded Mr. Damron fo freeze. The two Fire Marshals then pursued Mr. Damron down a

street repeating, “Fire Marshal. Stop.” Trial Tr., P. 152 L. 22. Mr. Damron then stopped and
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put his hands in the air. Fire Maréhal Steve Ellis told Mr. Damron “to keep his hands where 1
could see them...” See Trial Tr., P.152 L.23-24. Fire Marshal Steve Ellis then ordered Mr.
Damron “to get down on the ground” Trial Tr. P. 153 L. 10-11. Fire Marshal Steve Ellis then

detained Mr. Damron.

Mr. Damron asserted he believed he was being held by gunpoint by Deputy Fire Marshal -

Steve Ellis due to something poking the back of his head while being faushed from behind. See
Post-Conviction Habeas Corpus Hearing Transcript P. 28 L 2-5 (hereinafter abbreviated to
Habeas Corpus Tr., P. L.). | Deputy Fire Marshal Steve Ellis was in fact required té carry a gun.
See Trial Tr. Page 170 Line 16.

While Mr. Damron was detained, Fire Marshal Steve Ellis questioned him as Fire
Marshal Devon Palmer went to get his handcuffs to further secure the suspect, Mr. Damron. See
Preliminary Hearing Transcript, Page 16, _Lines 18-20 (hereinafter abbreviated to Préﬁ_mina;ry
- Hearing Tr.,' P.L.). Mr. Damron was not given Miranda Warnings. 1d. The non-Mirandized
statements were ruled non—cﬁstodial by the Circuit Court and were introduced against Mr.
Damron at his Triél. See Trial Tr., P. 154 L. 15-24.

The Huntington Police Department ani?ed at the scene and took Mr, Damron into
custody. Once Mr. Damron was taken iﬁto custody by the Huntington Police Department, _he'
continued to make statements until and after he was Mirandized. See Trial Tr., P. 215 L. 1-10,
These statements before he waé Mirandized were ruled to be spontaneous and were introduced
against him at Trial. Id.

The only other piece of- evidence cqnnecting Mr. Damron to the fire was statement of a
Mr. Mike Smith. This Mr. Smith had allegedly told Huntington Police Ofﬁcci:r Sexton that a

man with an abrasion to the forehead had broken into the building that Tater caught on fire. See
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Trial Tr. P. 219 L.1-6. The officer took no information contact information of Mr. Smith aﬁd he
was never. feund for the Preliminary Hearing, Grand Jury testimony nor did he ever testify at
Trial. | |

The Court radmitt'ed this statement into evidence over repeated objections by the
Defendant’s Counsel; the Court ruled that thie was not to prove the truth of the matter asserted
but to establish probable cause for Officer Compton to make an arrest. Id. When the State
rested, the Defendant moved for a directed verdict of aequittel on all counts, which Motion was
denied See Trial Tr. P. 264. At the conclusion of Mr. Damron’s evidence, the charge was
delivefed to the Fury, and closing arguments were made by Counsel. After deliberations, the
Jury returned a verdict of not gﬁilty on Count I (First Degree Arson), Count I11 (Second Degree
Arson), Counﬁ V & VI (Attempted Murder), and Count VII (Breaking and Entering). The Jury
returned a guilty verdict on Count 11 (First Degree Arson) and Co.unt IV (Second Degree Arson).
Defenee Counsel filed a Motion to Set Aside the Verdicts and Motion for New Trial.

The Coert took up the Motions to Set Aside the Verdict at his Sentencing Heaﬁng on
May 26, 2005. Defense Counsel asserted that the verdicts were either inconsi_stent or were in
fact a conviction for the greater crime (First Degree Arson) as well as the lesser (Second Degree
Arson), thus constituting Double Jeopardy See Post Trial Tr. P. 4 L. 13-20. The State argued that
this was exactly the same as the sexual abuse and sexual abuse by parent or guardian. See Post
Trial Tr. P. 5 L. 8-13. The Court, without making any finding of fact or conclusions of law,
simply stated, “T believe that the Jury did a very conscientious job on behalf of Mr. Damron.”
See Post Tria_I Tr. P. 7 L. 9-11. The Court continued on and sentenced Mr. Damron to 20 years
on Count 1, the maximum p_ros_cribed by law, to run consecutively with 10 years on Count I.V

also the maximum sentence.
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III. ASSIGNMENTS OF ERROR

1) The LoWer Court erroneously denied Mr. Damron Habéas Corpus relief due to
improperly allowing Mr. Damron’s statements to Fire Marshal Steve Ellis into evidence
which violated the Defendant’s Fifth Amendment Rights under the United States and West
Virginia Constitution |

2) The Court at Mr. Damron’s Habeas Hearing erroneously concluded the
statements included in Officer Sexton’s report and given to Officer Compton was not
testimonial in nature and therefore not subject to the strictures of Crawford due to the
stat_emenfs being taken in the course of interrogation and not in an on-going emérgency.

3) The Court at Mr. Damron’s Habeas Hearing erroneously ruled that Mr.
Damron’s conviction for First and Second Degree Arson, and sentences of 20 years and 10
| years, consecutively, violate the Double Jeopardy Clause of the 5 Amendment to the
United States Constitﬁtion and Article TTI, Section V of the West Virginia Constitution by

subjecting Mr. Damron to multiple punishments for the same offense.

Page - 6 - of 34




IV. POINTS AND AUTHORITIES RELIED UPON

STATUTORY PROVISIONS

Rules

5™ Amendment to the United States Constitution SOV SO 6,11,24,33
6™ Amendment to the United States COnStitution ...................... ........................... 23
Article I1L, Section V of the West Virginia Constittion ......ccecreeerrreesccciereriereen s | 6, 24,33
W. Va2, COE §29-3-12(1) wevvrrrrernsererrsenossnsssessssssseesossossosssssee oo 6
W. Va. Code §29-3;12(h) (D) ettt b s an e rnas 16

W. VAL COE § 53AT oo 3

W. Va._.Code § 61-3~1 e erearEEeEiTereeiaeeErarrrerae et steArAeTetare e L en et aeraes rnrretreeresenenesaasaeans 29
AR I Gt ) e IS 1) X ¢ | SO 29

W. V. Code § 6132 i S N S 30

W. Va. Code §61-3-4,........ et aea et aara e aet e bbbt s bea b e e reae s eas s s bens e s eaeaesane e esenaeneass 23
CASELAW

U.S. Supreme Court
Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180 (1932)............... 30, 31

Bowles v. Mahoney, 202 F.2d 320, 326,91 U.S.App.D.C. 155, 161 (1952)... 32

Brown v, Ohio, 432 U.S. 161,97 S. Ct. 2221 (1977} erosooooooooeo 31

Crawford v. Washington, 541 U.S. 36, 124 8. Ct. 1354 (2004) ......cucueuece, 6, 18, 19,22, 24, 33
Davis v. Washington, 547 U;S 125,126 S. Ct. 2266 (2006)....c.uvureevierennn. | 18, 19, 22 |
Hammon v. Iméiana, 126 8. Ct. 2266, 547 U.S.  (2006). cuvereeererreerrrenens 18,19

Miranda v. Arizona, 384 U.8. 436, 86 S.Ct.1602 (1966) ereeeerrerreeee s 4,11,12, 13,14, 15,26
Rhode Island v. Innis, 446 U.5. 291; 100 S.Ct. 1682 (1980)...veceeeceeeivenen. 13
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Yarborough v. Alvarado, 541 U.S. 652, 124 S. Ct. 2140 (U.S. 2004). ....... 11
West Virginia

Board of Educ. of County of Wood v. Airhart, 212 W.Va. 175, 182, 569 S.E.2d 422, 429 (2002) .... 32

State ex rel. Humpﬁries v. McBride, 220 W, Va. 36'2-, 647 S.E.2d 798 (2007). ....... i1 |
State v. Barnett, 168 W. Va. 361, 284 S.E 2d 622 (1981). ..... SR
State v. Byers, 159 W.V. 596, 224 S.E.2d 726 (1976). <ot 16
State v. Gill, 187 W. Va. 136 (1992). cvvvromoriorssssmssmssssssssss s oo svse 25
State v. Golden, 175 W.Va. 551, 336 S.E.2d 198 (1985). worvvevvvvoreoroereerereoreeresnene 23,24
State v. Green, 207 W.Va, 530, 534 $.E.2d 305 (2000). ~vvoooooooooo. S 30
State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).eevvvveeovrrerrrerrerr. e 14, 17
State v. Hamrick, 160 W.Va. 673, 236 S.E.2d 247 (1977). weovvveeeremmeeeerovereessereserons 11
State v. Jones, 174 W.Va, 700, 329 S.E.2d 65 (1985). erevrerooovvveeeeeeeeeoesooeososoooe 25
State v. Mechling, 219 W . Va. 366, 633 S.E 2d 31_1 (2006). ....ooveenee. eeerrreerernrens 22_
State v. Middleton, 220 W.Va 89, 640 S.E.2d 152, (2006). ..ecorerreverereeerrmrereeen 11,12, 13
State v. Mullins, 181 W.Va. 415, 383 S. B.2d 47 (1989 ovvvvvvvereereeeeerrvorens, 24,25,26,27, 28, 29
State v. Neider, 170 W.Va, 662, 295 $.E.2d 902 (1982). e 25
State v. Peacher, 167 W.Va. 540, 280 S.E.2d 559 (1981)ersivovvvivvooeeeseerereoersosoo 25
State v. Potier, 197 W. Va. 734, 478 S.B.2d 742 (1996).  ooooooooeooooooooooooooooooo 11
State v, Pree;e, 181 W.Va. 633, 383 S.E. 2d815 (198%). coooooooooooeoooeosooeeo 12
State v. Rogers, 209 W.Va. 348, 547 S.E.2d 910 (2001).eesrrevervreern.. S 33
State v. Ruddle, 170 W .Va. 669, 671, 205 S.E.2d 909, 911 (1982). oo 25
State v. Smith, 156 W, Va. 385, 193 S.E. 2d 550 (1972) ervvvveeeemmrreoesooseoooeoeeosoeo. 14
State v. Stanley, 168 W.V. 294, 284 S E.2d 367 (1982). wooovvvvvvvvvveeerereveermeenenessssrn 17
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- State v. Thompson, 176 W.Va. 300, 308, 342 S.E.2d 268, 276 (1986) ........ccocrueer.. 25
State v. Zaccagnini, 172 W. Va. 491, 308 S. E. 2d 131 (1983). cevueoveeeirveerereerernenne. 27, 28; 31
Teller v. McCoy, 162.W.Va. 367, 395, 251-;’ S.E.2d 114,130—131 (1978)..ccvvverirines 32
Other-Jurisdictions | |

FINALOTUEE ...t eeete e s e e e e e e e e et et ee e et e ee et 14

Fe O DT oo et 15,16, 17
F.O P8 e bbb R bh st e e R e b e nneraeaeaesneene saenseneas 15

FO. P9 e _— e tr e s e a e en e sae e be e eabenaebeetaan 18,19, 21, 32
B O PL0 ettt s s e et e 19

FoO P2 ettt ettt e en st eeens 27,28
Post-.Convi.ction Habeas Corpus Hearing Transcript

HO TE 2728 e S— et 17

HC TE P28 L 25 woevenrntrctnsosososossossesos s I 413

Post Trial Transcript

PTTr.p4 L. 13-20 .......... e AR RS 5 eeeeeereeeee 5
PTTE. P.5 L 8=13 ceoeeceieierceemestiass s sisss s esessessesssssos e sesseesemeeesssrssssesssomsess s 5
PT Tt p.7 L. 911 s ettt e e 5

Preliminary Hearing Tranécript

PH TE P15 Lo 25 oo e 13
PH TE D16 L. 10-18 .ootceerseeeoe oo oo 12
PHTr. p.16 L. 12-22 e, e e e e et 13
PH Tr. p.16 L. 18-20 . oottt et .4

12 VI TS N S 13
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Trial Transcript

T T8 P81 L 81T e 20
T. Tr. p.82 L. 11 .......................................................... 20
T TE D85 L 6T vt nnssssssnsssosssssssbessssssssssesossessneos oo 20
L SO U U OO SO 20
T TE PLOT-98 oot ssseseses oo ee e seesseesesssses s soe e eseseeeeeeeeeeeee oo 22
T L PI52 L 13 et seeeeeeeeess e eees e oo eee oo eeee e 3
L E o R SO 3
T T PAS2 L 2324ttt
T T 152155 oo R e o 12
L P L S 4
T. T P53 L 5, T ——— e, e ................. 3
SO VIR T8 B T 4
T TE PAT0 L 13-T60rirnrmsrececesnsecsceessensssssssssossssssssssssssesssees e sosieneses 15
(IR R R 1)) T U S 4
T TE D173 L 182201 ccumcrveeeseeeeeseo s eeeeeeeeeeseerenssees e ssesssseeseee oo e oo eeonees 12
T T 214 L 1824 oo _ et eeees et eeeeea s eee e 22
T TE D215 L F=T0meeeoooeeooeoeoooooeoeoooo oo i d
T T D219 L 16 et eseeee e 4,5
T TE D264 ettt ettt es s s e s et 5
L B T B ) OO 21
ToTE D313 Lo 255 serececesseisesssmssesssssbe s smsseessecneeseseeeene 21
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V. STANDARD OF REVIEW

HABEAS CORPUS

In reviewing challenges to the findings.and conclusions of the Circuit Court in a Habeas
Corpus éction, Supreme Court of Appeals reviews the Final Order and the ﬁltimate disposition
for abuse of discretion, the underlying factual findings for clear error, and questions of law de
novo. State ex rel. Humphries v. McBride 220 W. Va. 362., 647 S.E.2d 798 (2007).

VI. ARGUMNET | | |

1) The Lower Court erroneously denied Mr. Damron’s Habeas Corpus relief due to _
improperly allowing Mr. Damron’s statements to Fire Marshal Steve Ellis into evidence
which violated the Defendant’s Fifth Amendment Rights under the United States and West
Virginia Constitution.

The West Virginia Supreme Court, as well as the United States Supreme Court, has held
that the right to Counsel_ attaches when a suspect is subjected to custodial interro gé,tion. M iramfa
- V. Arizona, 384 U.S. 436, 86 S. Ct.1602 (1966); See alsé State v. Hamri&k, 160 W.Va. 673, 236
S.E.2d 247 (1977). TQ determine whether a person is in custody for Miranda purposes, one must
objectively look at the totality of circumstances and inquire, “Wéuld a reasonable person in
Defendant's position have considered his freedom of acﬁon restricted a degree associated with
formal arrest.” State v. Potter, 197_W. Va. 734,l 478 S.E.2d 742 (1996). The United States
Supreme Court recently clarified this issue by laying out a two-part tést to examine the custodial
nature of questioning. First, the Court shoﬁld look at the circumstances surrounding the
questioning. Second, the Court should inquire if a reasonable person would have felt free to
leave. See Yarborough v. Alvarado, 54_1 U.5.652, 124 8. Ct. 2140 (U.S..2004').

Furthermore, when addressing the issue of custody with respect to the Miranda Warning,

the West Virginia Supreme Coutt has given a list of factors, which a Trial Court must consider

when determining “whether a custodial interrogation environment exists.” State v. Middleton,
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220 W..Va. 89, 6.40 S.E.2d 152, (2006). (Citing State v. Pre_ece; 181 W. Va. 633, 38A3 S.E2d
815 (1989) (Overruled on other grounds)). The exéxmples the Middleton Court suggested
include, “loca,tion and length of questioning; nature of questioning as it rélates to éuspected
offense; number of police officers present; use or absence of force or physical restraint by
officers; suspect's verbal and nonverbal responses to officers; and length of time between
questioning and formal arrest.” Id.

In the case at hand, when objectively looidng at the totality of the circumstances, it is
obvious that Trjal Court clearly erred when it determined that Mr. Damron was not in custody

for Miranda purposes. Respecting the factors set forth in Middleton, Deputy Fire Marshal Steve

Ellis chased Mr. Damron down an alley, which was in the vicinity of an ongoing Arson

investigation. During the pursuit, Deputy Fire Marshal Steve Ellis repeatedly shouted and
asserted his authority vested by the State to West Virginia, “Fire Marshal. Stop. Freeze. Keep
your hands where 1 can see them.” Trial Tr., Page 152-155. Moreover while pursuing Mr.
Damrén down the ally, Deputy Fire Marshal Steve Ellis was simultaneously radioing for the

Huntington police Department for back up. See Preliminary Hearing Tr., P. 16, L. 10-18.

When Mr. Damron stopped, Deputy Fire Marshal Steve Ellis then ordered him to get

down on the ground. While laying face down on the ground, Deputy Fire Marshal Steve Ellis
testified that he had the subjective intent to keep him detained while Fire Marshal Devin Palmer
went back to his car to get his handcuffs. See Preliminary Hearing Tr., P. 16, L. 10-18, and thus
the subjective ‘intent to further or permanently deprive the Petitioner freedom of movement.
When asked about this by Defense Counsel at Trial: “But in any event, you had the suspect, for
a lack of a better word, stopped?” Answer: “Yes, sir.” See Trial Tr., P. 173 L. 18-20.

Furthermore, Deputy Fire Marshal Steve Ellis also testified that Mr. Damron was “on the ground
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to keep him from runﬁing”. Sge Preliminary Hearing Tr., P. 15, L. 25. Additionally, once
Deputy Fire Marshal Steve Ellis had Mr. Damron detained on the ground, he quickly radioced to
send the Huntington ?olice Department stating, “We have a susi)ect.” Id. atP. 16, L. 3.

Furthermore, Mr. Damron testified at his Habeas Corpus Hearing that he subjectively
believed Deputy Fire Marshal Steve Ellis had his State required firearm pointed at Mr. Damron.
Specifically, Mr. Damron testified: “I'm assuming it was a Glock. The word is now today that
the officers carry Glock nines. There was something poked in the béck of my head as | was
being pushed from behind”. Habe.as Corpus Hearing Tr. P. 28, L. 2-5. | |

Additionally, while Mr. Damron was being detained, Deputy Fire Marshal Steve Ellis
began asking Mr. Damron questions, which were “likely to elicit an incriminating response from
the suspect”. Rhode Island v. Innis, 446 1.8, 291, 100 S.Ct. 1682 (1980). Thc;: law is cléa_r that
“for Miranda purposes, the term "interrogation" refers to- any wpi‘ds or action on the part of the
police, other than those normally attendqnt dn arrest and custody, that the police should know are
reasonably likely to elicit an incriminating re’éponse from the sﬁspect.” 1d. Looking at the facts,
Deputy Fire Marshal Steve Ellis detained Mr. Damron on the ground; radioed to send the
Huntington Police Department stating, “We have a suspect” (Preliminary Hearing Tr. P. 16, L.
3.), and only asked Mr. Damron questions regarding his intentions and why he was at the scene.
See Preﬁminary Hearing Tr. P. 16, L. 12-22.

In looking at the totality of thé circumstances according to the Middleton factors, there 1s
ample evidence to determine as a matter of law thdat Mr. Damron was a part of a custodial
interrogation purspant for Mirdnda purposes. Fir_st, the location of the questioning was .cle.arly
coercive. Mr Damron was detained in a back alley near a smoldering building alone with an

armed representative that had previously chased him down due to suspicious activity. The very
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basis of Mimnda goes to the fact that statements in this very type of envirpnment are so
inherently coercive. ‘Second, the nature of the questioning was clearly to elicit incriminating
statements due to the fact that it was Deputy Fire Marshal Steve Ellis’ i)i'ofession to investigate
fires to determine if the fire was a result of Arson and he clearly stated he had a .“suspect” under
his control. Third, the nature of the questions as they relate to the offense, .were clearly
established by the Fire Marshal’s radio call to request police assistance. Fourth, aﬂhough the
facts are disputed as to the use of actual physical force, it is undisputed that there was a clear
threat of the use of deadly force due to the fact that Deputy Fire Marshal Steve Ellis was required
t6 carry a gun and Mr. Damrdn believed he was utilizing his weapon when he had Mr. Damron
on the ground. Furthermore, these representations were sufficient to stop the Defendant, cause
him to lie déwn and put his hands behind his back in a manner, which Mr. Damron felt he was
not free to leave nor was he able to leave.

Furthermore, Mr. Damron is entitled to have his Habeas Petifion reinstated due to the
numerous errors committed by the Lower Court. The West Virginia Supremé Court has stated,
“Where the record of a criminal Trial shows that the cumulative effect of numerous efrors‘
committed during the Trial prevented the Defendant from recei\(ing a fair Trial, his conviction
should be set aéide, even though any one of such errors standing alone would be harmless error”.
State v. Guthrie, 194 W.Va. 657, 686, 461 S.E.2d 163, 192 .(1995); See Also Syl. pt. 5, State v.
Smith, 156 W.Va. 385, 193 8.E.2d 550 (1972).

For purposes hefe, the Triai Court had numerous errors of judgment. The Trial Court
admitted that some errors did in fact occur but merely interpreted them as being harmless error.
See Final Order. Particularly, oné of the most severe errors by the Trial Coﬁft was finding there

was no custodial interrogation, which then confirmed that Mr. Damron was not subject to-
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Miranda Warnings. The Court underwent several erroneous decisions to conclude Mr. Damron
was not subject to Miranda Warning. Specifically, the Lower Court erred in its reasbning in the
following findings by the Trial Court:

1) Deputy Fire Marshal Steve Ellis’ questioning was entirely consistent with that of ,
an ordinary citizen concerned for his own safety inquiring of a person running
from the scene as to his intentions. See Final Order P. 7 :

2) Deputy Fire Marshal Steve Ellis did not use physical force to subdue or stop Mr.
Damron and his only questions related to the new fire that he just seen burning.

See Final Order P. 7 _

3) The Court found that Mr. Damron would not have believed himself to be under
arrest. If the Petitioner felt that he was not free to leave, it would have a result of
his own guilty conscious, not because of any act or words of the Deputy. See
Final Order P. 7

4) The Court’s finding that while it appears that there was some inconsistency in the
statement that Mr. Ellis did not have a firearm, as Mr. Ellis testified at Trial that
he was authorized to carry a firearm. However, the Petitioner testified that he
never saw one. In light of this testimony, the Court does find that any error in the
order reflecting that Mr, Ellis did not carry a gun was harmless. As it was not
used against the Petitioner, the outcome of the Suppression Hearing would have
been the same. See Final Order P. 7 :

5) The Court’s determination that “surely, the words of Deputy Ellis were not likely
to elicit an incriminating response to the original fire, but were merely an attempt _ |
to determine the situation concerning the new fire. See Final Order P. 8 :

6) Finally, even if there were any error, it would be harmless in light of the fact that |
he was arrested moments later, given his Miranda Warnings and still gave an
inculpatory statement. See Final Order P. 8 :

Looking at the Trial Court’s findings above, it is clear that the Trial Court committed
numerous errors. This is evident due to the fact that logical reasoning and pure common sense
will differentiate between the quéstibning of ordinary citizens concerned for their own safety and
a Deputy Fire Marshal who is investigating a ﬁre.. Clearly, looking at the full situation, one
could determine an orciinary citizen who was concerned for his own safety would not chase after 7
a suspect while shouting orders under color of aufhority. Deputy Fire Marshal Steve Ellis had
been clearly acting under color of authority due to the fact that he was required to carry a gun.

See Trial Tr., P. 170 L. 13-16. If anything else, the West Virginia State Code clearly defines
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why Deputy Fire Marshal Steve Ellis actions were not consistent with an ordinary citizen.
Specifically, W.Va. Code §29-3-12(h) and W. Va. Code §29-3-12(h) (1) state:

(h) Arrests; warrants. - The state fire marshal, any full-time deputy fire marshal

or any full-time assistant fire marshal employed by the state fire marshal pursuant

to section eleven of this article is hereby authorized and empowered and any

person deputized pursuant to subsection (j) of this section may be authorized and

empowered by the state fire marshal:

(1) To arrest any person anywhere within the confines of the state of West

Virginia, or have him or her arrested, for any violation of the Arson-related

offenses of article three, chapter sixty-one of this Code or of the explosives-

related offenses of article three-e of said chapter: Provided, That any and all

persons so arrested shall be forthwith brought before the magistrate or Circuit

Court. '

Furthermore, the Trial Court was clearly in error when it found Deputy Fire Marshal
Steve Ellis did not use physical force to subdue Mr. Damron; that Mr. Damron would not have
believed himself to be ﬁnder arrest; and iff Mr. Damron “felt that he was not free to leave, it
would have a result of his own guilty conscious, not bec_;aus'e”of any act or words of the Deputy.”
Final Order P. 7

The West Virginia Supremé Court has consistently ruled that an arrest is the taking,
seizing, or detaining of the person of another (1) by touching or putting hands on him; (2) any act
or speech that indicated an intention to take him into custody and that subjects him to the actual
control and will of the person making the arrest; or (3) by the consent of the person to be
arrested. State v. Byers, 159 W.V. 596, 224 S.E.2d 726 (1976). At no point did the Fire
Marshals do anything, or say anything that would have led any reasonable person to believe that
one could leave. Furthermore, by attempting to flee and being detained, Mr. Damron submitted

to the Fire Marshal’s authority. If the Fire Marshal was not placing Mr. Damron under arrest, the .

- Fire Marshall had a duty to explain that he was not being arrested.
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The West Virginia Supreme Court has consistently held that law enforcement can inalce' a
custodial situation non-custodial by informing the suspect-he is free to leave at his choosing or
like clarifying statezﬁents. See Sz‘ate v. Stanley, 168 W.V. 294, 284 S.E2d 367 (1982).
However, in this case there were no actions By the State that would have led Mr. Damron to
believe he was free to leave, Moreover, the fact that Mr. Damron was Iaying face down on the
ground with what he believed was é gun to his head (See Habeas Hearing Tr. P. 27-28), is
evident that Mr. Damron had more than a mere “guilty conscious™ as the Trial Court found in its
reasoning. Under all circumstances, Mr. Damron acted as if he was being subject to an arrest
due to the fact that Deputy Fire Marshal Steve Ellis acted as if he was attempting to arrest or in
the least, subdué Mr. Damron until he could be formally arrested.

During the Habeas Hearing, the Trial Court .also committed erroneous findings when it
foﬁnd “any érror in tﬁe order reflecting that Mr. Ellis did not carry a .gun was harmless. As it

was not used against the Petitioner, the outcome of the Silppression Hearing would have been the

same.” Final Order P. 7. The truth of the matter is that the outcome of the Suppression Hearing'

would not have been the same. Mainly, it would have correctly found that Deputy Fire Marshal
Steve Ellis was required to have a gﬁn and did in fact have a gun. Moreover, the éourt would
have been more inclined to believe Mr. Damron was a part of a custodial interrogation. and a
reasonable person would have believed himself to be in cﬁsfo&y. .Thu.s, do to all of the above
named erroneous reasoning by the Trial Court at Mr. Damron’s Trial and at his Habeas Hearing,
Mr. Damron’s denial of Habeas Corpus relief should be;'set aside under the theory of State v.

Githrie.
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2. The Court at Mr. Damron’s Habeas Hearing erroneously concluded the
statement included in Officer Sexton’s report and given to Officer Compton was not
testimonial in nature and therefore not subject to the strictures of Crawford due to
the statements being taken by in the course of interrogation and not in an on-going
emergency. | :

In Crawford v. Washington, 541 US 36, 124 S, Ct. 1354 (2004), the United States
Supreme Court examined the common law and history surrounding the Confrontation Clause.
The Supreme Court summarized the law concerning the Confroﬁtation Clause by holding “out-
of-Court statements by witnesses that are testimonial are barred, under the Confréntation Clause,
unless witnesses are unavailable and Defendants had prior opportunity to cross-examine
witnesses, regardless of whether such statements are deemed reliable by Court”. Id.

The Court at Mr. Damron’s Habeas Hearing erroneously concluded the “statement
included in Officer Sexton’s report and given to Officer Compton was not testimonial in nature
and therefore not subject to the sirictures of Crawford. See Final Order P. 9, Specifically, the
Lower Court concluded the statement was admissible under the business record exception. /d.
- The Trial Court at Mr. Damron’s Habeas Hearing declared, “even if this was the wrong basis
under which to admit this evidence, the Couft has firmly established that regardless of any
fallacy in the admission of eyidence, if there exists any legal grounds for said admission, it is not
err_or.’f Id.

Additionally, the Court at Mr. Damroﬁ’s Habeas Hearing incorrectly interpreted the. facts
of Mr. Damron’s case according to the reasoning of Davis v. Washington, 547 U.S 125, 126
S.Ct. 2266 (20006), (consolidated.with Hammon v. Indiana, (June 19, 2006)). The Court in Davis
clarified the definition of “testimonial statements vs. non-testimonial statements” for

Confrontation Clauses purposes. Accordingly, the Court in Davis said “Statements taken by

police officers in the course of an interrogation are "non-testimonial," and not subject to the
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Confrontation Clause, Wheﬁ they are made under circumstances objectively indicating that the
primary purpose of the Vinterrogat.ion is ‘to enable police assistance to meet an ongoing
emergency.” Id. Additionally, the Davis Court further clarified that “Statements taken by police
officers in 't.he course of interrogation are "testimonial”, and .subje'ct to the Confrontation Clause,
when the circumstances objectively indicate tﬁat there is no ongoing emergency, and that the
primary purpose of the interrogation is to establish or prove past events potentially relevant to
later criminal prosecution.” Id.

Upon recognizing the appropriate rule of law the Court at Mr, Damron’s Habeas Hearing
initially stated, “That it was obvious from the facts of this case that the statement taken from a
Mr. Smith was taken by Officer Sexton during his initial arrival at the fire scene and in his
attempts to determine what inad happened.” See Fiﬁal Order P. 9. This reasoning by the Court
was correct, However, the very next paragraph, the Lower Court contradicted itself by stating,
“It was an ext:remély dangerous situation as the entire building was engulfed_ in flames and the
-officer Wés certainly faced with an on-going emergency.” Id. Thus, the Court erronebusly
cbncluded that due to the “on-going emergeﬁcy” the statement inc]uded in Officer Sextonfs
report and given to Officer Compton was not testimonial in nature and therefore not subject to
the structures of Crawford. See Final Order P. 10.

However, a closer inspection of thé facts indicate that the situation where Officer Sexton
received tl.le.statements, which wefe included in his report, clearly indicate there was no “on-
going emergency”. Particularly, the statements should ha\}e propetly been interpreted to be
testimonial in nature due fo the “primary pﬁrpose of the interrogation is to establish or prove past
events potentially relevant to later criminal prosecution”. Davis v. Washington, 547 U.S 125,

126 S.Ct. 2266 (20006), (consolidated with Hammon v. Indiana, (June 19, 2006)).
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This 1s evident dueto Officer Sexton’s actual testimony regarding his reéponsibilities at
the scene. Particularly, when asked by the State “What else did you do at the fire scene,
Officer?” (Trial Tr. P. 85, L. 6-7), Officer Sexton testified the following response:

| “My basic responsibility at the time after I informed the dispatcher of the incident

and the fire department was responding talking to witnesses and 1 started my

report and also gathered information to the victims as far as the people—business

owners and the person that lived in the property also and gathered their

information for the report.” '

Trial Tr. P. 85, L. 8-14.

Clearly, Officer Sexton’s prima:fy purpose at the scene was to gather information for his
criminal investigation. Officer Sexton testified that he began talking to witnesses and began
trying to find evidence that could pos'sibly be used to identify a suspect. Specifically, Officer
Sexton testified that while he could not recall if he took notes or not; he did get witnesses’
information such as their names, personal information, and addresses. See Trial Tr. P. 81, L. 8-
11.  Additionally, some of the information received by Officer Sexton was used against Mr.

Damron in Trial. Officer Sexton testified over objections by the Defense that one of the

witnesses, (Mr. Smith), gave statelﬁents ifegardjng seeing a person enter the building by “forcibly

kicking the door open”. Trial Tr. at P. 81-82. Officer Sexton also testified that the Witness gave

him a physicél, description as to what type of clothiﬁg the suspected person was wearing. In
part.icular, Officer Sexton testified over repeated objections by the Defense, that the Witness
claimed he saw a person with én abrasion On his forehead who was wearing a “dark hooded
jacket” enter the premises. See Trial Tr. at P. 82. L. 11. (Objections were sustained undcr
hearsay/identification).

Clearly, there Was never an “on-going emergency”. Officer Sexton Was on scene solely

to investigate the crime scene and merely take statements to fill out an incident report. At no
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time did he testify to Eeing a part of any type of dangerous activity as the Habeas Hearing Court
implied. To believe the Habeas Heaﬂng Court, one would have to believe that Officer Sexton
put any and all witnesses in peril by taking there names, personal information, addresées and
statements while simultaneously doing “battle against the bldze.’f See Final Order, P. 9. This is
preposterous because no police officer would put a citizen’s life in danger just to get his or her
address and a few statements. Cléarly, there was never an “on-going emergency” and thus ‘any
statements included in Officer Sexton’s incident .report must be testimonial. in nature for
purposes.of the Confrontation Clause.

Furthermore, the étatements included in dfﬁcer Sexton’s report by Mr. Smith can only be
interpreted t.o be testimonijal in nature. Officer Sexton was clearly an official person and the
statement was given by a witness after thé fact té help further a criminal investigation. In
addition, the statements were used to establish or prove past events, which ioroved to be very
relevant tb a later criminal_ prosecution. Moreover, the Prosecution used this testimonial
identification extensively in closing argument dufing Mr. Damron’s Trial.

Despite never being allowed the opportunity to confront Mr. Smith, the State used Mr.
Smith’s statements during their closing arguments. The Sta-t.e basically told the Jury that Mr.
Smith saw Mr. Damron kick in the door and start the fire, See Trial Tr. P. 312, 313.
Specifically, the Prosecutor in his closing argument stated, “Now, nobody saw him set the first
fire. Well, again, that witness pretty much saw him do it. Saw him kick the door in. Saw a fire
starting _just a few minutes later.” Trial Tr. P. 313, L. 2-5. Obviously, these statements were
very damaging against Mr. Damron. However, they should have never been allowed to be used
due to the fact that Mr. Damron never had the opportunity to confront Mr. Smith and challenge

his accuser as a direct violation of the Confrontation Clause.
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The Habeas Hearing Court determined it would follow the Trial Court’s affirmation

which allowed the incident report of Officer Compton into evidence under the business record

exception thus disregarding the reasoning of State v. Mechling, 219 W . Va. 366, 633 S.E 2d 311

- (2006). The Court in Mechling encountered a similar fact pattern. Tn Mechling, aftér discussing
Cmvg”ord and Davis, our Supreme Cdurt. found from tﬁe circumstances of the case that the
deputiés’ interrogation of a Ms. Thqm, the victim, was part of an investigation into possibly
 criminal past conduct. /d. The Court reasoﬁed that: |

There was no emergency in progress when the deputies arrived, and the
Defendant had clearly departed the scene when the interrogation occurred. When
the deputies questioned Ms. Thorn, they were sceking to determine “what
happened”, rather than “what is happening”. Objectively viewed, the purpose of
the deputies’ interrogation was to investigate possible crime, which 18, of course,
precisely what the deputies should have done. However, the statement taken by
the deputies could not become a substitute for Ms. Thorn’s live testimony,
because those statements “do precisely what a witness does on direct
examination; they are inherently testimonial.”

1d. quoting in part Davis, 547 U.S. 125 (2006).

For purposes here, the statements given by Mr. Smith to Officer SQXtOIl were clearly
testimonial in nature and thus should have been barred unless Mr. Smith gave live testimony.
The statements were clearly given fo help determine “what happened” rather than “what is
happening”. Moreover, the stateménts were specifically asked to help an ongoing criminal
investigation. This is apparent B_ecause the stafements were iﬁcluded iﬁ Officer Sexton’s report
and were used at Trial against M1 Damron. In addition, the statements included in Officer
Sexton’s report were used by Officer Compton: to help identify the accused Mr. Damron.
Speciﬁcaﬂy, Officer Compton testified that he went to the scene to arrest Mr. Damron based on
the Fire Marshal’s radio call; and further only after he learned of this did he radio Officer Sexton
to inquire as to the description as offered by Mr. Smith. See Trial Tr., P, 214 L. 18-24. M.

Smith allegedly told Ofﬁcer Sexton that 2 man with a scar on his forehead kicked in the door.
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_See Trial Tr., P. 97-98. This was clearly identification testimony given to an official person
inveétigating a crime. |
Furthermore, other tﬁaﬁ the asserted custodial statements allegedly made by Mr, Damron,
 there were not any other pieces of evidence éonnecﬁng Mr. Damron to any of the fires except the
statement given to Officer Sexton stating that a Iﬁan with a scar on his forehead kicked the door
of th¢ building before the fire. This statement was crucial to the State’s case in charging Mr.
Damron with both first Degree Arson and sécond Degre¢ Arson, The first fire was used against
Mr. Damron for 1% Degree Arson, and the second fire was 2™ Degree Arson due to the fact that
the building (_:ould'no longer be considered a dwelling because it was uninhabitable dué to the
first fire. Additionally, due to the fact that the second fire consisted of someone attempting to set
fire to a few rolled up newspapers, which were easily put out, the correct charge, should have
been fourth Degree Arson. W. Va. Code §61-3-4. (2007); (Attempt to commit Arson; fourth
- Degree Arson).
Consequently, Mr. Damron’s Constitutional Right under tile Sixth Amendment to face
Mr. Smith was clearly abridged by the admission of this evidence without any opportunity to
cross-examine Mr. Smith. In addition, the admission of the hearsay statement of Mr. Smith
violated the West Virginia Rules of Evidence. The Trial Courts ruling that the statement was
admissible to establish state of mind to exercise probable cause for Officer Compton to arrest

Mr. Damron was clearly very minimally probative and very prejudicial; therefore, the Circuit

Court erred in admitting the statements over the Defendant’s objection. See State v. Peacher,

167 W.Va. 540, 280 S.E.2d 559 (1981); State v. Golden, 175 W.Va, 551,336 S.E.2d 198 (1985).
The State clearly fried over Defense objections to get Mr. Smith’s hearsay teétimony into

evidence throughout the Trial, and dwelled on this identification extensively in closing argument
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without ﬁlentioning Officer Compton’s subjective intent. Like in Golden, Mr. Smith’s testimony
went to the ultimate issue: Did Mr., Damron b_reak and enter the building and commit Arson
_ tﬁefein. However, Ofﬁce_r Compton testified that he went to the scene to arrest Mr. Damron
based on the Fire Marshal’s radio call; and further only after he leamed of this did he radio
Officer Sexton to inquire as to the description as offered by Mr. Smith. See Trial Tr.; P.214 L.
1.8-24. This evidence only reeétablished ih Officer Compton’s mind what he already i)elieved.
Clearly, this minimally probative, very prejudicial evidence violates the principles laid out in
Golden.

In addréssing this Court’s concern of Crawford fetroactivity; Mt. Damron’s case was
heard by the Circuit Court of Cabell County nearly 1year after C‘rawford was pronounced by the
Uﬁite States Suiaréme Court thus requiring no retroactivity analysis.

The statements in Officer’s Sexton’s report were testimonial in nature and Mr. Damrén
should have been afforded the chance to. confront the witness, Mr. Smith. Therefore, Mr.
Damron is entitled to reversal of his Habeas Corpus Petition.

3. The Court at Mr. Damron’s Habeas Hearing erronecously ruled that Mr,
Damroen’s conviction for First and Second Degree Arson, and sentences of 20 years and 10
years, consecutively, violate the Double Jéopardy Clause of the 5" Amendment to the
United States Constitution and Article ITI, Section V of the West Virginia Constitution by
subjecting Mr. Damron to multiple punishments for the same offense.

The Court at Mr. Damron’s Habéas Héaring found no merit in Mr. Damron’s Double
Jeopardy allegation. The Court gave a very conclusory statement without adéquatély addressing
its reasoning. M‘ainly, the Court acknowledged .Mr. Damron’s Habeas argument where Mr.
Damron asserted that State v. Mullins, 181 W.Va, 415, 383 S. E.2d 47 (1989), stood for the

proposition that the Supreme Court determined that Second Degree Arson is a lesser included

offense of First Degrée Arson. However, the Court at Mr. Damron’s Habeas Hearing
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distinguished Mullins verses the facts from Mr. Damron’s case by addressing the fact that the
Defendant in Mullins was only charged with First Degree Arson.

The only attempt at logical reaéoning by the Court at Mr. Damron’s Habeas Hearing was
to give a very large bloék citation of Vthe Mullins case. Particularly, the Court quoted th.e.
following: |

The appellants in this case, however, were not entitled to a lesser-included offense
instruction, and the Circuit Court had no duty to give such an instruction even
though Defense Counsel failed to offer one. We have held that "[w]here there is
no evidentiary dispute or insufficiency on the elements of the greater offense
which are different from the elements of the lesser included offense, and then the
Defendant is not entitled to a lesser included offense instruction.” Syl. pt. 2, State
v. Neider, 170 W.Va. 662, 295 S.E.2d 902 (1982). See State v. Thompson, 176
W.Va. 300, 308, 342 S8.E.2d 268, 276 (1986); State v. Ruddle, 170 W.Va. 669,
671,295 S.E.2d 909, 911 (1982). See also syl. pt. 1, State v. Jones, 174 W.Va.
700, 329 S.E.2d 65 (1985). As stated in section III of this opinion, the evidence

in this case established first Degree Arson. There is no insufficiency on the _ : Lf
necessary elements of the greater offense, first Degree Arson in this case, which
are different from those of the lesser included offense, second Degree Arson.
There was no evidence presented at Trial that sought to prove that the burned
building was not a dwelling. Moreover, as stated previously in this opinion, the
evidence overwhelmingly supported the first Degree Arson conviction because of !
the apartment units located within the burned building,. _ i
Thus, there is no evidentiary dispute on the elements of the greater or lesser- _ :
included offense. The appellants deny comrhitting the offense at all and claim to. i?
have been somewhere else when the burning occurred.

State v. Mullins, 181 W.Va. 415, 421, 383 S.E.2d 47, 53 (1989).

Th.e. ohly implication that can be drawn from the above quoté is the Habeas. Court may
ha%fe decided there waé not any evidentiary dispute on the elements of the greater or lesser-
included offense due to the Court’s belief there was not any evidence presented at Trial that
sought to prove that the burned building was not a dwelling. If this is the case then the Court ;
made an erroneous decision. | ' ' _ -

It is a bad comparison because as the Court mentioned earlier, the Defendant in Mullins si

was only charged with First Degree Arson due to the faet that the Defendant did not attempt to
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argue the building was not a dwelling and merely denied committing the offensc at all.  Mr.
Damron on the other hand did deny comm.itting the offense but Mr. Damron urged the Court that 7
‘the Court was mistaken in charging him with First and Second Degree Arson. Whereas, the
proper charge, if any, should have only been Fourth Degree Arson, which isr essentially
attempted Arson. |

Mr. Damron reminds the Court that he was convicted of Second Degree Arson based on
circumstantial evidence of someone lighting folded up newspapers on fire in an attempt to
réi_gnite the previously burned building. In addition, that Mr. Damron was convicted of First
Degree Arson based on circumstantial evidence consisting of hearsay testimony of a witness that
Mr. Damron was not given the opportunity to confront and statements connecting Mr, Damron to
the first fire, which éhould have been barred, based on a violation of Mr, Damron’s Miranda
Rights.

Additionally, the Court in Mullins said, “To sustain a convictibn of Arsén based on
circumstantial evidence, the evidence must show that the fire was of an incendiary origin and the |
Defendant nﬁust be connected with the actual commission of the crime.” Id. As stated earlier,
the only evidence connecting Mr. Damron with the actual commission of the crime was
circumstantial evidence, which should have been properly inadmissible. Without the improper
evidence, the most the State could have charged Mr. Damron with should have been Fourth
Degree Arson in the attempted burning of the previously burned building. Alternatively, Mr.
Damron could have been charged with Second Degree Arson if the State could prove with
enough circumstantial evidence that the ignited newspapers actuaﬂy caused the previously

burning buﬂding to be reignited. Without the properly inadmissible hearsay testimony from the
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' witness that Mr. Damron did not get a chance to confront, the State would have a very difficult
time convicting Mr, Damron.

In addition, the Mullins case stated, “Circumstantial evidence will not support a guilty
verdict, unless the fact of guilt is proved to the exclusion of every reasonable hypothesis of
innocencé; and circumstances which create only a suspicion of guilt but do not prove the actual
commission of the crime charged, are not sufficient to s;ustain a conviction.” Id. at 421. As
stated in Mr. Damron’s previbus arguments, without the benefit qf the improper evidence the
State could not prove the actual commission of the crime charged due to the fact that Mr.
Damron’s actions created a mére suspicion of guilt.

Additionally, the Court in Mr. Damroh’s Habeas Hearing did not even address the West
Virginia Legisiative history concerning Arson. Instead, the Lower Court decided the fat¢ of Mr.
Damron’s Habeas Petition’s issue on Double Jeopardy concerning Arson by looking at case law
dealing with drug possession with intent to d@liver. See Final Order P. 12.7 Speciﬁcaﬂy,_ the
Court in their Final Order distinguished State v. Zaccagnini, 172 W. Va. 491, 308 S. E. 2.d 131
(1983), and State v. Barnett, 168 W. Va. 361, 284 S.E 2d 622 (1981). Neither of those cases
dealt with Arson. Rather, those two cases dealt with possession with intent to deliver a
controlled substance. -

Particularly, the Barmett Court determined simultaneous delivery of two controllled
substances to the same persoh is one offehse for purposes of the Double Jeopardy Clause. See
\ Barnert, 168 W. Va, 361, 284 S..E 2d 622 (1981). -Whereas- Zaccagnini presented thé, Court with
a situation, in which thé Defendant had violated two statﬁtory provisions reQuiring different
evidence fo sustain a conviction. Zaccagnini, 172 W. Va. at 500, 308 S.E. 2d at 140. The

Zaccagnini Court distinguished Barnetr by explaining- the Barnett scenario involved
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“simuitaneous delivery of two controlled substances that violated the same statutory provision
and carried the same penalty”.- Staze v. Zaccagnini, 172 W, Va. af 499, 308 S. E. 2d at 139.

The Lower COﬁft in its Final Order for Mr. Damron’s Habeas Hearing then cited the
language of Zaccagnini where the Court summarized the two statutory drug related violations by :
stating “Where the same act er transaction constitutes a violation of two distinct statutory
pfovisions, the test to be applied to determine whether there are two offenses or only one is
whether each provision requires proof of an additional fact which the other does not.” See Syl.
Pt. eight of State v. Zaccagnini, 172 W. Va. 491, 308 S. E. 2d 131 (1983). The Lower Court in
its Final Order for My, Damron’s Habeas Hearing .in what is' presumptively an attempt to
interpret the West Virginia State Legislative intent regarding Arson by steting, “If there is an
element of proof that is different, then the presumption is that the Legisiative intended to create
separate offenses. Final Order P. 12. |

| The Court at Mr; Damron’s Habeas Hearing then erroncously found that the West i
:Virginia State Legislature “overwhelmingly” intended that each violation of First Degree Arson
and Second Degree Arson be a separate offense. See Final Order P. 12. However, this
interpretation is completely incorrect due fo the fact that the West Virginia Supreme Court has
already found that Second Degree Arson is a lesser-included offense of First Degree Arson. See
State V. Mullms 181 W. Va 415, at 422 (1989)

The Court at Mr. Damron’s Habeas I—Iearirig improperly determined that the Muilins case
did not apply due to the fact the Defendant in Mullins was only charged with First Degree Arson.
However, the Mullms case is dlrectly on point due to the issue concerning whether the Defendant
was entitled to the lesser included offense of Second Degree Arson to be included in his charges

to the Jury along side of First Degree Arson. See State v. Mullins, 181 W.Va. 415, at 422 (1989).
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The Court in Mullins looked at the West Virginia Code dealing with Arson. Specifically, |

First Degree Arson requires the building burned to be a dwelling. West Virginia Code § 61-3-1.
The West Virginia Legislature defines a dwelling as any building or structure intended for
habitation or lodging, in whole or in part. W. Va. Code § 61-3-1(1)) (1). Additionally, Thé West
Virginia Supreme Court has held that a building which contains an apartment is a “dwelling
house”, for purposes of W. Va. Code § 61-3-1. Muflins, at Syl. Pt. 3. ‘The West Virginia
Supreme Court goes further and ﬁnds that if a portion of a building is useci or intended for use as
human habitation, the entire structure becomes thét which is defined in West Virginia’s First
Degree Arson Statute. /d., at 421. It is this analysis upon which this Court has found Second
Degree Arson to be a lesser-included offense of First Degree Arson.

In Mr. Ijamron’s case, thé building which burned contained aparﬁnents on the second
floor and thus should have beén interpreted to Be a “dwelling housre”, for purposes of w. Va.
Code § 61-3-1. Mr. Damron was aétually indicted on the following counts: Count 1 and 2, First
Degree Arson; Count 3 and 4, Second Degfee Arson. See No. 03-F-215. In this case, the Jury
was allowed to consider both.First and Second Degree Arson as punishment for “each” burning.
Thus, Mr. Damron was subject to punishment for féur charges, when at most he was subject to
two. The Jury returned a verdict of guilty on Count 2 of First Degree Arson dnd on Count 4,7
Second Degree Arson. |

_Thé best explanation for this is due to the fact that the building was burned twice just a
few hOUI;S apart where Mr. Damron was'dnljf connected to the first fire through circumstantial
evidence given by a witness which Mr. Démron was never given th¢ opportunity to confront (See
argument above). Additionally, if is not discernable from the convictions whether Mr. Damron

was convicted of First Degree Arson for the “first burning”, and Second Degree Arson for the
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“second burniﬁg”, and bécause they were not the same “act.” Such an argument woﬁld be an
argument in support of Trial Couusefs assertion that the verdicts are inconsistent. Additionally,
any attempt to charge Mr. Damron from the “seco.nd bﬁming” should have been for Fourth
Degree Arsoﬁ (attempted Arson) due to the fact that the building had alfeady been burned énd
extinguished and the only flames from the second fire came from rolled up newspaper, which
was quickly extinguished.

Additionally, absent the clear prior holdings of this Court finding that Second Degree

Arson is a lesser-included offense of First Degree Arson and thus violates the Double J eopardy

Clause, fuﬁher analysis would sﬁll prove fatal to the resulté of the Trial Court and the
convictions by the State. | A claim that Double Jeopardy has been violated based upon multiple
punishments for the same offense is flrst resolved by detennining Legislative intent as to
punishment. Syl. Pt. 4, State v. Green, 207 W.Va. 530 (2000) (quoting Syl. Pt. 7, State v. Gill,
187 W.Va. 136 (1992)). If no such clear Legislaﬁve intent can be discerned then the Court
should use the Blockburger test See (Blockburger v. United States, 284 11.8. 299, 52 S. Ct. 180
(1932)), when dealing with two separate criminal provisions. See Green, at 536.

As West Virginia does not have a Legislative history, we 1nusf look to the Statute to
interpret intent. The only thing discernable from the Statutes is that First Degree Arson has a
more severe penalty of two to twenty years, while Seéond Degree Arson catries a one to ten year
penalty, both déﬁnite. See W. Va. Code §§ 61-3-1, 2. Additionally and more importantly, the
clements are identical except that First Degree Arson requires that the building or structure be a
dweﬁling. In essencé, the lessermincluded offense would require no proof beyond that which is

required for conviction of the greater offense.
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Furthermore, the Blbckburger test provides the same résults. In determining Whether one
offbnse 18 rthe “same offense” as another for Doubl_e Jeopardy purposes, the U.S. Supreme Court
developed the Blockburger or same elements test, which concludes that an offense is not a lesser-
included offense in another offense if it contains an element of proof that thé greater offense does
not. See Bloc!cbz;rger v. United States, 284 U.S. 299, 52 8. Ct. 180 (1932). This test was
adopted by West Virginia as well. State v. Zaccagnini, 172 W.Vé.; 491 (1983). In Brown v.
Ohio, 432 U.8. 161, 97 S. Ct. 2221 (1977), the U.S. Supreme Court also observed, “It has long |
been understood that separate statutory crimes need not be identical in order to be the same.”
See Brown, at 168. |

The elements can be broken down as such:

First Degree Arson - 1) any person 2) who wﬂlfully and maliciously 3) sets fire to 4)
any buﬂdmg 5) intended for habitatmn in whole or in part Whether occup1ed unoccupied or

vacant 6) whether the property of h1mse1f/herself or another.,

Second Degree Arson - 1) any person 2) who willfully and maliciously 3) sets fire to 4)
any building 5) whether the property of himself/herself or énother 6) not included in the
preceding section.

First Degree Arson requires at leasf part of the building to be intended for habitation,
whether it actually is inhabited or nbt. Thus, Second Degree Arson contains no elements
different from those elements in First Degree Arson. Blockburger calls this a violation of
Double Jeopardy. |

In Mr_..Damron’S case, the two charges of First Degree Arson and .the two charges of
Second Degree Arson are improper, From the langﬁage_ of the Arsén Statutes, the second act of

burning could not include a First Degree Arson charge due to the building no longer being _
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-inhabitable. The building was no longer inhabitable due to the damage of the previous fire and -

the water damage from extinguishing that fire. Certainly, no p_erson could have returned to their
apartment after “the entire building was engulfed in flames.” See Final Order P. 9. (Courts
wording on whether there was an on-going emergency).

While there is no case law on point differentiating habitable verses uninhabitable for

‘Arson purposes, the West Virginia Supreme Court has nevertheless agreed "(Dt is fair to

presume that no individual Would_ voluntarity choose to live in a dwelling that had become
unsafe for human habitation.” Teller v McCoy, 162 W.Va. 367, 395; 253 S.E.2d 114,130-
131 (1978) (Holding waivers of the implied warranty of Habitability are against public policy).
Quoting Bowles v. Mahoney, 91 U.S.App.D.C. 155, 161, 202 F.2d 320, 326 (1952} (Bazelon, J.
dissenting). See also Board of Educ. of County of Wood v. Airhart, 212 W.Va. 175, 182, 569
S.E.2d 422, 429 (2002). Clearly, a building that had just hours before had been engulféd in
flames could not be considered sr;.tfe for human habitation. Thus, the building during the second
fire could not Properly be defined as a.dwelli-ng _fbr First Degree Arson purposes.. Furthennofe,
the nature of the second act of allegedly attempting to burn an already burﬁt building should have
at most been a charge of Fourth Degree Arson instead of two counts of Second Dégree Arson.
Therefore, Mr. Damron should not have been subjected to punishment for four éharges When at
most he should have béen subject to two. As a result, Mr; Damron rights againét Double
Jeopardy were violated. |

.Bécause' Mr. Damron’s Double Jeopardy rights were violated, he is entitled to a remedy.
The usual remedy for a Double Jeopardy error éf this nature is reversal of the convictions and
remand for a. new Trial. When a Jury is allowed to consider conviction on both counts when at

most a Defendant is subject to punishment for only one, this constitutes reversible, prejudicial
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Errot, requiring a new Trial or in the alternative the lesser of the counts. See State v. Rogers, 209

W.Va. 348, 547 8.E.2d 910 (2001). For purposes of argument Number 3 only, and in the interest

of judicial economy, Mr. Damron is secking reversal of his denial of Habeas Corpus, with
instructions that the 1 Degree Arson Count be reversed and the 2™ Degfee Arson be affirmed.
Mr. Damron has sufficiently demonstrated that he is entitled to relief. Therefore, Mr. Damron is
entitled to re'\}ersal_ of his Habeas Corpﬁs denial. | |
VII. CONCLUSION

In conclusion, Mr. Damron, the Petitioner, respectively asserts the he has sufﬁciently met
his burden in demonstrating that he deserves reversal of the denial of his Habeas Corpus Petition
Civil Action Numbér 06-C-093. Mr. Damron asserts he thoroughly demonstrated the Lower
Court erroneously denied him Corpus relief due to improperly allowing his statements to Fire
Marshal Steve Elﬁs into evidence, which violated the Defendant’s Fiﬂh Amendment Rights
under the United States and West Virginia Constitution. Aléo, Mr. Damron asserts the Court at
his Habeas Hearing erroncously concluded the statements did not violate the Confrontation
Clause of the United States Constitution. The Court’s ruling that Officer Sexton’s report was not
testimonial in nature and therefore not subj ect to the strictures of Crawford due to the statements
being taken in the course of interrogation and not in an on-going emergency was clearly

erroneous. Lastly, Mr. Damron asserts he properly proved the Court erroneously ruled in his

Habeas Hearing Conviction for First and Second Degree Arson, and sentences of 20 years and 10

years, consecutively, violate the Double Jeopardy Clause of the 5" Amendment to the Unifed
Stateé Constitution and Article III, Section V of the West Virginia Constitution by subjecting Mr.

Damron to multiple punishments for the same offense.
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