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NO. 33900

_ IN'THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

 MARK DAMRON,
. - Appellant,
v "

. WILLIAM HAINES, Warden,
‘Huttonsville Correctional Complex,

App_ellee.' - !
" BRIEF OF APPELLEE
1.
- KIND OF PROCEEDING AND

NATURE OF THE RULING BELOW
This is an appeal by Mark Damron (hereinafter “Appe_llant”) from the June 8, 2007,' final
order of the Circuit Court of Cabell County (O’Hanlon, I.), denying him habeas cofpus relief on his

“-various claims of constitutional violations.

IL. .~

PROCEDURAL HISTORY

On March 1, 2005, Appellant was convicted by a jui’y in the Cabell County Circuit Court of
" one count of first degree arson in violation of West Virginia Code § 61-3-1, and one count of second
.degree arson in violation of West Virgi.nia Code § 61-3-2. (Tr. 326-27;R. at 144-51.) On May 26, ‘

2005",.the judge sentenced Appéllant to aterm of twenty yeé,rs imprisonment in the State penitentiary



Lo

. for the conv1ct10n of ﬁrst degree arsoi, and aterm of ten years 1mpnsonment in the State penltentrary
_ for his conthlon of second degree arson, the terms to be served eonseeu‘nvely (Sentenmng Hr'g,
" -12 May 26 2005; R at 158 69.) Thls Court denied Appellant s petition for appeal on J anuary 19,

'2006 (See Order Jan. 19, 2006)

_ Appellant filed a petition for habeas corpus relief on November 6,2006. (HabeasR. at 21.)

After eondnct}ing an ommntbus hearing on May 2.1, 2007, the circuit court entered a final order on
‘May 23, 2007,..denying Appeﬂant any habeas corpus relief. (Zd. at 112-28.) Appellant now appeals

" t_hat- order.

L

STATEMENT OF FACTS

The events of th1s case arose out of ﬁres set to a bulldmg located at 2421 Thlrd Street in
Huntmgton West Vrrgnna in the early morning of August 6, 2003. Steve Ellrs Deputy Fire

Marshal for the Flre Preventron Bur gau of the Huntmgton Fire Dep artment, was called to this address

' by a 91 1 dlspatch at approximately 3:00 a.m. and 1m1ned13tely went to the scene of the ﬁre (Tr.

119) The buﬂdmg Iocated at th1s address that was on fire was a commercial bmldlng which

_ contzuned a shoe repalr shop and a mghtclub on the bottom ﬂoor and apartments above them. (/d. -

at 60 ) One of the upstairs apartments was occup1ed by an elderly man named William Brewer. (Id
at 61, 107.)

During the time in questron Corporal Jeff Sexton of the Huntmgton Pohce Department was

E on patrol in the area and observed a ﬁJlly éngulfed structure fire at th1s burldmg ({d. at 77-79.)

Upon _seeing this fire, he called the dispatcher in order to notify the fire department. The dispatcher

told him that the fire d.epartment had already been .notified and was responding. (Id. at 79.)




In his eapaeity as Deputy Fire Marshal, Mr. Ellis conducts origin and oause investigations.

_ (Id. at 1 12.) When Mr. Ellis arrived 'ﬁreﬁghters had extingu'i.shed amaj orityof the fire. (Jd. et 121.)

He was. asswted by Assistant State Fire Marshal Devrn Palmer. (/d. at 124. ) Upon entenng the

bulldlng, they chscovered that the fire or1g1nated at the front of the shoe repair shop. (Id at 127 )
~ Everythingin the p_ubh_e area of the shoe repair shop was virtually consumed bythe ﬁre——the counter
was severely burnt, and there was substantial heat and fire damage done to the ceiling joi:nts'_and:

ﬂoorl rafters of the second floor. (/d. at 128.) -

- At this point Steve Ellis saw a man leaving a stairwell area. Mr. Ellis, velled, “Hey you.”
But the person kept on waﬁdng_. (/d. at 151.) When Mr. Ellis went to the steirwell he observed
twisted pieeesl of newspaper on the floor in flames. (Id) The person who was spotted n the

stalrwell was Appellant The Huntmgton Deputy Fire Marshal then pursued Appellant and: yelied

“Fire Marshal. _-Stop.- Freeze.” (Id. at 152.) Ap_pel_lant then started to go down an alley, and Mr..

.. Ellis pursu.ed him. (/d.) Steve Ellis again yell.ed..to Appellant; “Fire Marshal. StOpj? (Id) Appel.l.ant

| ﬁnally complied. Mr. El_ﬁs then told Appeliant to keep his hands in the air -bec.ause he n/as a _bit .
N Seared." .(Id.) He. then tolo Appeilant to get on the ground to Which the latter .obeyed. (Id. at-153.)
Dunng the pursurt Devm Palmer was a couple steps hehlnd Steve Ellls At this pomt Mr. Ellis

asked “Man What was you [51c] domg n that buﬂdmg’?” (Id }His reasonlng for askrng this question

was because people tended to go into areas like this out of curiosity. However, Appellant responded

to this questlon by stating that the ﬁreﬁghters put out the fire too quickly the ﬁrst time, and he was

- back to finish the job. (/d. at 15 3.) Mr. Elhs_ then asked Appellant, “What were you thinking, man?

We were in that building working the scene,” to which the latter replied, “”Yeah, I know.” (/d. at




166 ) Whlle Deputy Fire Malshal Elhs was chasmg Appella_nt he used his radio to call a dispatch

o for the fire department and the pohce (Id at'171.)

‘Steve Compton a pohce officer with the Huntmgton Police Depa,rtment was d1spatched to

'_ the scene. He was just a few blocks away, a:nd arrived qu1ck1y (Id. at 214, ) ‘Upon arriving, he
observe_d Appellant and Deputy Fire Marshal Ellis at the scene. (Id.) Officer Compton radioed in

' to Corperél Sexton for a description of the suspec'tsince the latter was given a'deseription carlier bjr

awitness. (Jd. at 82, 2]4 15. ) Based on this descnptlon Ofﬁcer Compton beheved he hadprobable

cause and arrested Appellant (Id. at- 215 ) At this time, Appellant kept makmg statements and

adm1ss10ns to O_fficer Compton.' Ofﬁcer Compton told h1m_ to stop and informed him that he had

N tlle right to remain silent and that anything he said could be used against him il’l court. ThenOfficer -
Compton immediate]ytoek outhis Miranda card and read Appellanthis rights. (fd.) The admissions -

Appellam made to the officer were that this was payback and that he came back to finish the job.

(Id) When the ofﬁcer Searched Appellant 1nc1dental to the arrest, he found a BIC c1garette hghter

- on the latter 8 person (Id )3

Accordmg to O_fﬁcer_ Cempton,' Appellant made several admissions to him throughoﬁt the

eoﬁrse of that morning and continued to do so at the police headquarters after he was Mirandized.

| ({d. at21 7.) When Appellant was taken to the police headQuarters, Corporal Sexton heard him make

nuﬁme_roﬁs spontaneous statements admitting to the crime. ({d. at 88-89.) None ofthese statements

were made in response to questions by Officer Compton or Corporal Sexton. Specifically, Corpoi'al

Sexton heard Appellant say that he went back to finish the work that was started regarding the fire. ._
" (/d. at 88.) Additionally, Appellant stated that the owner of the building was an “SOB,” and he owed

the latter money due to a gambling debt. (/d.) At this point, Corporal Sexton gave Appellant a




- . _' M;mnda w_eiver form and told .him .thet if he ‘wan't_ed. to nlal{e a stiatement,_ he shon_ld .i‘ea'd th:e
. Wanline on ﬂle.form and pro'vide a written stafernent. (l'a’. at 94.) Appellant refused to do this. (Id.)
| Mr Frowde Lookhart was the owner of the bu1ld1ng and 1he ni ghtclub on the ground ﬂoor '
) : The Brass Room (Id at 60- 51 ) Mr. Lockhart knew Appellant I1e tesnﬁed that Appellant l1ved
| behmd his building and worked for h1m unt1l approx1mately 1981 or 1982 when he was let go. (ld.
' At 64—65 .} Frowde Lo ckhart s_tated _that he won money throngh gambling ﬁ’om Appellant.around the
time tlne Iatter 'stoppec_l W01'1<i11g for him. (fd. aft_6_5 ) }le also testiﬁed that after Appellant was let _go
. fror'ﬂ_falrvorkling= at the'.bar,"lle was no lonéef allowed to be in his building. (Id. ) |
'. Williarn .Brewer the tenanl in one of the 'uplstairs epartnlents' wae nside when the ﬁre
occurred | He testified that he was. up late that night mto the eal‘ly momlng becanse he could not -
eleep At one point, he heard a loud crash or bang, and he went out on his balcony and saw smoke N
- - .comm.g. out of the bnl_ldmg. (Id. at__108.) He then got dressed and went downstairs and saw _that the
ﬁ-ont.window _of the bu.llding had been.ehattered with smoke emitting out of 1t ({d.) Mr. Brewer
then left and went to a Super _America_nearby to have t_hem call 911. (Zd. let 109.) He testified that
.When he Wenfc outside, the _entife lnterior of the shoe repair shop wae ablaze. .(Id. at llO.) :

| Aparl: from e fire being started while Mr. Brewer_wes inside, there was enormous economlc'

. de:rnage caused by these acts. Mr. Brewer testified that he lost just about ener}rthing in his apartment
dne fo snloke damage. (/d. .) Mr. Lockhart stal;ed that although he was able .to salvage so.me of tlle
- eqnlplr.nen‘t and furni_shlngs, the insu:pance company totaled the building and it had to be demolished.
| __(Id.'at 68.) .Bert Henlin, the owner of Lewlis Brothers Shoe Repair located on the bottom floor,

| -teStiﬁed tha_it.he did not llave insnran_ce and lost everything in the fire, totaling over $100,000. (Id.

at 72.).




As previously stated, the jury convicted Appellant of one count of ﬁrs_,{ degree arson and one”
count of second degree. erse_n. -(Tr. 326-27; R. at 144-51 )

IV,

RESPONSE TO ASSIGNMENTS OF ERROR .
| Appellant’s assiginnents of error are quoted below, followed by the State’s resporises:
A The lower court erroneolusly denie_d.Mr. Damron’s Habeas Corpus relief due _
to improperly allowing Mr. Damron’s statements to Fire Marshal Steve Ellis
into evidence which violated the Defendant’s Fifth Amendment R1 ghtsunder

the United States and West Vir; gmla Const1tut10n

: 'The Sfate’s.R'es'nonse:

' Using a “reasonable person” standard, Appellant should not have eon'sidered his encounter -
with Steve Ellis to be an arrest and the questioning to be a custodial interrogation. Therefore, his |

F_ifth_ Amendment rights were not violated.

B. - The Court at Mr. Damron’s Habeas Hearing erroneously concluded the .
statement included in Officer Sexton’s report and given to Officer Compton
was not testimonial in nature and therefore not subject to the strictures of
Crawford due to the statements belng taken in the course of interro gatlon and
not in an on-going emergency.

The State’s Response:
The introduction of Mike Smith’s testimony where he was unavailable to appear during the -

~ trial p'roceedin’gs was not a violation of the Confrontation Clause because the interrogation by

Corporal Sexton was nontestlmomal

C. The Court at Mr. Damron s Habeas Hearmg erroneously ruled that Mr.
' Damron’s conviction for First and Second Degree Arson and sentences of 20
- years and 10 years, consecutively, violate the Double Jeopardy Clause of the -
5th Amendment to the United States Constitution and Article III, Section V
~ of the West Virginia Constitution by subjecting Mr. Damron to multiple
punlshments for the same offense.



© 'The States’s Response:

Appellant’s convictions do not violate the prohibition.against Double Jeopardy. He was o
pi;hishe_d,ﬁwiée for convictions for two distinct.offenses.'

D. The Court at Mr Damron’s Habeas Hearing erroneously ruled Mr. Dannon
' was denied effectwe ass1stance of trlal counsel [Szc]

" The State’s Resnonse: '

| Appeﬂaﬁt was not given iﬁeffecti ve assistérice by his trial couﬁsel. H.e.has. failed to establﬂi.sh.
bya prepénderance of tﬁe .e.vide'nc::e thaf his counsel’s performzancé was de_ﬁcieﬁt u’sihg én objective
sfandé_rd of rééxsonableﬁess, and th_a_t; but fof. the aIleged errors, the result of the frial would l_1a§_e beeﬁ
different. . |
E | - Mr. Dainron is entitled to reversal of his habeasl denial due to fhe fact that Mr -

~ Damron was provided with 1neffect1ve assistance of habeas counsel by his
- habeas corpus counsel, Steve Bragg.

. The State’s Response:
Appellant has failed to establi sh thaf hé wasprovided ineffective assistance of counsel at the
habeaé sfag_e, and he more than likely has selected the Wx_fong forum to r'ais.e this claim.
V.
ARGUMENT

A, APPELLANT WAS NOT UNDER ARREST AND THERE WAS NO

' CUSTODIAL INTERROGATION WHEN HE ADMITTED TO

HUNTINGTON DEPUTY FIRE MARSHAL STEVE ELLIS THAT HE SET

FIRETO THE BUILDING. THUS, THERE WASNO FIFTH AMENDMENT
'VIOLATION. .

1_. ~ The Standard of Review.

TIn Statev. Preece, 181 W.Va. 633,383 S8.E.2d 815 (1989),over.ruled on other
grounds by Statev. Guthrie, 205 W.Va. 326,518 S.E.2d 83 (1999), this Court stated,




and we now hold, -that a trial court’s” determination  of whether ‘a custodial
interrogation environment exists for purposes of giving Miranda warnings to a

-suspect is based upon “whether a reasonable person in the suspect’s position would
have considered his or her freedom of action curtailed to a degree associated with a
formal arrest.” 181 W.Va, at 641-642, 383 S.E.2d at 823. :

Smre V. Mzddleton 220 W Va 89 95, 640 S.E.2d 152 158 (2006)

2. Using a “Reasonable Person” Standard. ADDellant Should Not .
o Have Considéred His Encounter with Steve Ellis to Be an Arrest
and the Questioning to Be a Custodial Interrogation. Therefore,
~ Wis Fifth Amendment Riahts Were Not Violated. '

As was prev1ously dlseussed Huntmgton Deputy Fire Marshal Sieve Ell1s did pursue.
I_Appellant down an alley when he saw him in a stairwell of the burnmg buﬂdmg {Tr. 152- 53 )
Durmg this chase, it is true that Mr Ellls yelled out to Appellant “Fire Marshal Stop. Freeze and
- saidfo geton the ground to whlch the Iatter eventually eomphed {Id. at 152 53 203. ) Steve Ellis
then asked Appellant what he was domg inthe bulldmg (Id at 153 ) However accordmg to Deputy.

Fire Marshal Ellis, this was done because, it has been h1s observatl,on in inspecting fire scenes, that

-  people tend to go inside of burning and fire-damaged buildings to see W_hat ishappening. (Motion

Hr.’ g, 13, J an 21, 2005; Tr..- 153.) Mr Ellis stated'thaf his main purposelwa.s to' find out what was’
gomg on. (Tr 172. ) Steve Ellis testified that in l’llS capacity as the Huntmgton Deputy F1re Marshal

'~ hehas no pOWBI or authorlty to arrest and did not arrest. Appellant that morning. (Mot1on Hr’ g, 13

Jan. 21, 2005; Tr 173.) As Appellant correctly pomts out, West Vlrgtma Code § 29-3- lZ(h) gives
the a_uthor;ty to arrest to state fire marshals. Yet, that sf:atutory authonty Would apply to Assistant
_ State F_ife Marshel '_D.evin Palmer rather than Steve ‘Ellis.. | However, Mr. Ellis testified that Dellin
.-Palm_er dld not arrest Appellant either. (Tr. 173.) According to Mr. Ellis, he never carries handcuffs.

(d.) Although Devin Palmer is issued handcuffs in his capacity, it is unclear whether he had them




rthat rnornlng (Ici ¥ Appellant contends that Steve Ellis “subj ectrvely 1ntended” to keep him detanled | .
.Whlle A551sta11t State Fire Marshal Devm Palmer went to obtain hlS handcuffs aceordrng to Mr
Ellis’ testimony in the' preliminary hearing. (See'Appellant’s Brief at 12.) _Yet there is no reCord of &
'this testimony in the.transcripts'.of the motion hearings. While Steve Ellis was chasing Appellant,
| .. he radioed ad.isp_atcher .folr ﬁre and_ policeiassistance. (Tr. 169,171.) Asmentioned above, Mr. Ellis.
. did tell Appellant to keep his hands up during the pursuit, but the Dep.uty Fire Marshal testi.fied that
he dld 50 because he Was scared. Once Appellant stopped arid Huntington Deputy Fire Marshal Ellis
asked hinl -What he was doing in the b.uilding, Appellant replied that the fire department pnt the ﬁrst
ﬁl e out too qurckly, and he was ﬁnrshlng the JOb (Id at 153, ) Appellant characterrzes this | mquiry
| as Steve ElllS tryrng to deteirnine the latter ] 1ntentions (5ee Appellant s Bnef at l3 ) Yeta better |
charactenzatron Would be that he trvas trying to determine why he was in a burning bulldin g ashe

Y, Gk,

stated that he has done W1th other Witnesses he cla331ﬁes as “looky—losers nosey people ata ﬁre

- scene. (Tr 153. ) When Steve Ellig had Appel] ant on the ground no search was conducted (Motron

o I_ _ Hr g,35 Aug 14 2003. ) Witlnn seconds after this occurred, Huntmgton Polrce arrived and arrested*

| Appellant.. (Tr. 172-73 B} Whlle 1t 18 true that Steve Elhs had a Weapon on his person he did not use

itand testiﬁed that he doubted that Appellant saw it from where 1t was located. (Tr 205.) In light

' of all this and desplte Mr. Ellis yelling for Appellant to stop wh1le a chase occurred it seems

doubtful that thls couldbe con51dered a custodial mterro gatlon using the reasonab le person standard

- as established in Mz‘ddleron, S.upra. | | |
Appellant cites Rhode I_sland v. Inais,' 446 USS. 291, 100 S. Ct. 1682 (1980), to strengthen‘.

his argument that his Miranda rights were violated. Yet regar'ding.Mimnda safeguards, in that case

the United States Supreme Court held, “A practice.that the police should know is r_easlonahly likely -




to eveke an ineriminating response from a suspect thus amounts to 'iraterrogation;” 446US. at 301, -
100 8. Ct. at 16_90.. The facts surrounding Appellant’s statement to Steve _E_llis did not involve the
police, but rather a firefighter without the authority to arrest aeking a questien'ef 4 person seen in
a buming building to find out what was going on. This was merely a ﬁreﬁghler lrying to ﬁgure out
| why Appellant was in a bummg burldmg rather than a pracuce by the pollce that should reasonably
- be known to evoke an 1ncr1mmat1ng respotse. Addltlonally, the United States Supreme Court held
the following regarding determmm_g whether an mterrogatr_en is custochal: :

“Two discrete inquirics are essential to the determination: first, what were .
the circumstances swrrounding the interrogation; and second, given those
circumstances, would a reasonable person have felt he or she was not at liberty to
terminate the interrogation and leave. Once the scene is set and the players' lines and *
actions are reconstructed, the court must apply an objective test to resolve the

~ ultimate inquiry: was there a formal arrest or restraint on freedom of movement of
- the degree assoerated with a formal arrest.”

Yarborough v, Alvamdo 541 1. S 652, 663, 124 S Ct 2140, 2149 (2004) (quotlng Yy hompson V.

» Keohane 5 16 U S. 99, 112 116 S. Ct. 457 465 (1995)) Agaln When the facts are exarmned using
. an objectrve test, thrs 18 a situation where a man was seen in a bummg bu1].d111g, was chased by a -
firefighter with no authority to arrest, who said no words indicating an arrest- was being made a:ad
‘who did not use a firearm to stop the person fleeing. While itis true that Steve Ellis yelled, “freeze”
:and get on the ground,” no Weapon was used to confine Appellant at this pomt There 18 no doubt
_that Mr Ellis used fairly forceful words when pursumg Appella:nt Yet these same words could have '
a _been used by Mr Lockharl: Mr Brewer any other firefi ghter or any witness who saw Appellant m -
this bmldmg and wanted to know what had happened.

In fact, the United States Supreme Court has held that where there is a pursuit of someone

.'by'the mere shight showing'e_f authority, there is no seizure for Fourth Amendment purposes at the

10




point of ﬁigivity Whe're there is no use of phj}sical force to resti‘aln Calﬁbmia v, Hodari D., 4991U.5.
..621 625 26 111°S. Ct. 1547 1550 (1991) The Court further held, “It [ seizure”. for .Fou'rth .
' Amendmen’tpm‘poses] does not remotely apply, however, fo aprospeot of apollceman yellmg, ‘Stop,

in the name of the laW toa ﬂeemg form that contmues to flee.” Id. at 626, 1 ll S. Ct. at 1550. Th1s _

s no dlfferent than l\/lr Elhs chasmg Appellant and yelhng for hnn to stop The fact that Steve Ellls

was a Deputy Fire Marshal for the city of Huntmgton Who had no arrest authorlty makes Appellant s -
- .argmne_nt even weaker wi_tll respect to this ruling.
Appellant also cites Vaiious factors outlined 'in Middleton, supra,in determiningifacustodial
. interrogation oc'curi'eél. In Mz‘ddlefon 'this Court held the following:”
_ The factors to be considered by the inal court in-making [a determination of
~ whether a custodial interrogation environment exists], while not all-inclusive, =
include: the location and length of questioning;  the nature of the questioning as it
relates to the suspected offense; the number of police officers present;- the use or
absence of force or physical restraint by the police officers; the suspect's verbal and
nonverbal responses to the police officers; and the length of time between the _
questlomng and formal arrest. :
220 W. Va. at 96, 64_0 S.E.2d at 159 (quoting State v. Pl_’eecé, 181 W. Va. 633, 641-42, 383 S.E.2d
815, 823-24, overruled on other grounds by State v. Guihrie, 205 W. Va. 326, 518 SE2d 82
" (1999)). Yet'again when all of these factors are considered there was no oustodiallinterrogation of
Ap’pellant. This was an mqun'y to detennme why Appellant was in a bummg bulldlng by a
- ﬁreﬁghter Wltllout the use. of force. There was no police officers present when Steve Elhs
' questioned Appellant and the latier responded. Shortl'y after this, a lawful arrest by Huntington
_police occurred.

This Court inlStIare v. Byers, 159 W. Va. 596, 224 S.E.2d 726 (1976), held “[ajn arrest is the

' taking, seizing or deteilllng of the person of another (1) by touching or putting hands on him; (2) by
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' _' any act or speech that indicates an intention to take him into custody and that subjects him to the .

al_elual colnltrel.aﬁd' vﬁll_of the perse.ﬁ_lllakin.g the' aﬁ‘est; or (3) by the e01lsent of th..e person to be
| errested.’f Id., Syl.'Pl. 2. Again; using these faetors, there was lm arrest or eustediel.inten'eg-ation.'
- There was IlO physieel detention. Altheu_g_h Steve Ellis used words to get Appellent to stdp- rumling
from him, thefe were '110 Verbal'in'dications that he plezmed on taking him inte cuetody. _ Although

_Appella:nt blurted out an adm]ssmn he did not consent to any placement of custody.

The State habeas court found that Mr. Ellls had no authority to arrest, did not use force and _

quesﬁoned Appella;nt cons1stent with an ordmaw citizen concerned for his own safety inquiring
abeul-the intentions of a pe_rsen seen runmng out of a burning building when it denied Appellant’s

"clla,iin using the reasonable person standard. (Habeas R. at 118.)

Appellant also ergues' that his habeas petition Should be retnstated due tonumeroﬁs errors

commiited by the lower court Wh1ch had a cumulatlve effect desplte one of such EITors alone bemg N

hannless He c1tes th1s Court’s 0p11:11on in State v. Guthrie, 194 W. Va 657 461 S.E. 2d 163 (1995)
- that held

' “‘Whefe the record of a criminal trial shows that the cumulative _effect of numerous

errors committed during the trial prevented the defendant from receiving a fair trial,

his conviction should be set aside, even though any one of such errors standing alone

would be harmless error.’” Syl pt. 5, State v. Smith, 156 W. Va. 385, 193 S E.2d

550 (1972) _
Guthrze at 686, 461 S. E 2d at 192 (quotmg Syl Pt. 5, State v. Walker, 188 W. Va. 661, 425 S. E 2d
616 (1 982)) Yet as was set forth above the State has estabhshed that no error occurred cumulatlve

er otherwise. In light of this, Appellant was not denied a fair habeas hearing.

- Therefore, Appellant’s claim fails on this ground.
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B. THE TESTIMONY @F MiKE SMITH PRESENTED AT TRIAL THROUGH

CORPORAL JEFF SEXTON DID NOT VIOLATE THE CONFRONTATION

- CLAUSE OF THE SIXTH AMENDMENT TO THE UNITED STATLS

"CONSTITUTION AND ARTICLE I, SECTION XIV OF THE WEST
VERGINIA CONSTITUTION :

L The Standard of Review
| Where tgsﬁhlbﬁ_iﬂl evidence is at issue, hbwéver, the Sixtli Améndment demands whét the
- common 1éw _req;;irea: _unavéilability and a'pri(.)r opportunity for crossueXaminéti;m. Crawford v. '
| Wésh;‘ng:on; 5.41.U..S. 36,69, 124 S. Ct. 1354, 1374 (2004). -

~ [S]tatements are nontestimonial when made in the course of police interrogation -
- under circumstances objectively indicating that the primary purpose of interrogation
" 1s to enable police assistance to meet an ongoing emergency. - They are testimonial
- when the circumstances objectively indicate that thereis no such ongoing emergency,
and that the primary purpose of the interrogation is to establish or prove past events
- potent1a11y relevant to later crlmlnal prosecutlon : :

:"Davzs V. Washmgron 547 U.S.-813, 814, 126 S. Ct. 2266, 2268 69 (2006) (consohdated with -

Hammon v. Indiana (June 19, 2006))

2. The Introductlon Of Mike Smith’s Testimony Where He Was
Unavailable ¢o Appear During the Trial Proceedings Was Not a
Yiolation of the Confrontation Clause Because the Interrogatlon bv '
Cornoral Sexton Was Nontestimenial. -

' ._ | Appeﬂa;nt wrong]y ass_érts th_at the testimor_ly of _Mike Srﬁiﬁh that was br;:ught ﬁl t_h'rough..the.: '
testimony of Corporal Sexton.regarding hlS poiice statement was é violation of the Confrontation

| Clause. As _étatéd above, Corporal Jeff Sexton'was patroiling the area on the'morﬂing n quéstion_
wlhén'he' obsc;ryed this buildiﬁg in a fully .énguifed fire. (Tr. 77-79.) -.After calling in a dispatch to
the ﬁl-é department, hé found a Witness at .th'e. scene named Mike Smith. He gdt out of his .cm_iser

' aﬁd asked the pefsqn questioﬁs to determine if he had information on the céuse of the ﬁre, and

whether he knew if anyone was still in the building. (/d. at_80-81.) When asked, the witness told
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_ .'_C'(.)rpo.ral 'Se)i(_io'n' that he saw someone kic_k in a door to the building and_ e'_l_l_i':.er it.'._ (Id at 82.) The-
pfoéecutor' -ﬁtt'enfiptéd tolintrodu-ce identiﬁcatioﬁ'tcstilnény Cdrporal Sextdﬁ ob.taine_d. frorﬁ Mike'
Sémi.th,“t._)ut, as Appeilanf notes in hi-s.brief-, the trial Judge sustainéd an objecti.o.n.. ' (Id.. at 81-92.)
| 'Od.dllly,. Wheﬁ the pfoé;_ecutor spoke to Mr Smith’s identiﬁc.ation statement during his closing
.arg_umént, Appellépt did not object. (Id at 312.)
| : rIt is true tha;c Mike Smith was uhayaﬂab le_ at _trial and there was nc}' prior opportﬁnity £0 Cross-
¢xamine hlm However, the iaé.beéé c*;ourt found that thé Stéte attempted to have him appear at triai. .
A sﬁbpo’ena Wés issued f_ér him, but affer a 'year_ and Six.months from the time of the fires, the
- iW'itIléS.S Cpuld not bé found.'. (Habeas R;_at 121.) - _ | |
_ 'Yet_: Mr.. Smith’s 'state.m'enlt was. ﬁontestimonidl_ih _natﬁ.re; and thué, 1ts admission was no
vi.ollat'i-on. of the Conffonfatioﬁ Ciause according to deis,. Suprd. Thefe is 110‘d0i1bt that this
_quésﬁ_;)hin_g- ofa witngss at th.e. séené ofa fire was to enable pélice assistance ’:to meet an ongoiﬁg
emergencﬁ,_'\ifhgn éxélﬁining it obj ecti\}t_aly. B | N
. The events '.slllfrc.m_r'lding Cofpbral Sextbn’s inte'rrogati_on of Mr. Smith We::re indee&- an
: emérg.en.(.:y.' Wi]en' dés'c.rib.i.ng the fire ﬁpon first .obs.ervi_ﬁg it, Cdrporal Sex%oﬁ said it. was a..fully
' e.nglllllfed olle.wh'ere_it Wﬁuld be dangerous for ényone to be close to it. (Tr. 79) After calling a -
dispatéh, Corporal Sexton u'séd his'_crliiser to Block off Third Avenue so that no one élsé could travel
. in that d_ifeétion. (d. ).. 'I.—Ie ﬁarked the oruiser With the emergency lights activated. (Zd. at 80.) '._fhe
corporél teétiﬁed that he was Seekiﬁg'out_witnesses to .afék quest.ioné to determine if there.was anyone
stiﬂ in the building; (ld. at 80-81 .) In light of this testimony, it is puzzling how Appellant can

characterize this situation where Corporal Sexton was gathering information to be anything but an -
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‘emergency. Thué, the ':i‘nterro gation can easily be classified as nontestimenial and nota violation of _

- the C01.1f.1'911teti0na1"Clause. .

| s In Davi&, Suﬁra, the.Uﬁited States Suprerﬁe -Cellrt distinge.ished a statement in the form of

.. a91 1 c.all in upﬁelding its admission and f_uleci it to. be nontestﬁnonial rather than a violation of the
- Cenﬁontation Clause' Wiﬁ’l the .scenario ie Cr&?vford, supra, Where the latter involved an

'. :mterrogatwn that occurred hours a[te1 the 1nc1dent at a pollce station where the WltlleSS‘ calmly

| answered questlons Davzs at 814,126 S. Ct. at 2269. The Cou:rt ruIed the 911 statement to be an

| emergency, whereas the Crawford mterroga_tion in which the introduction was held to.violate the -

- Confrontation _C'l;cuise, was characterized as directed to solve a past cri_me.'fd. The emergency
interrogation of Mr. Smith is closer to the 911 call introduced in Davis, supra, than the testimonial
- statement made i:n Crawford, supra.
Tn ruling in favor of the State-on this issue, the habeas court stated the foIlowing:
. The court agrees with the Respondent’s contention that it was obvious from
.the faets of this case that the statement taken from Mr. Smith was taken by Officer
* Sexton during his initial arrival at the fire scene and i in lus attempt to determine what

' - had happened

It was an extremely dangerous situation as the entire building was engulfed k
n ﬂames and the ofﬁcer was certamly faced with an on- going emergency.

(Habeas R. at 120. ) In light of all of this, Appellant s claim fails on this ground.
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C. APPELLANT 5 CONVHCTION FOR - ONE COUNT. OF FHRST DEGREE -
~ ARSON AND ONE COUNT OF SECOND DEGREE ARSON DID NOT
- CONSTITUTE A DOUBLE JEOPARDY VIOLATION. IF ANYTHING, HIS
INDICTMENT FOR TWO COUNTS EACH OF FIRST AND SECOND.
- DEGREE ARSON AND SUBSEQUENT CONVICTION OF ONE COUNT OF
- EACH OFFENSE AMOUNTED TO AN ERROR THAT WAS CURED.

1 ; The Standard of ReVIeW
_ .The Double J eopardy Clause of the Fifth Amendment to the United States Constltu’non
cons1sts of three separate const1tutlonal protectlons. It pr otects against a second proseoutlon for the
sarnel offense after acqmttal It protects agatnst a second ptosecunon for the sarne offense after _.
c.onV10t1on And it protects aganlst multiple pnn1slnnents for the same offense Syl Pt. l State V
Gl 187 W. Va. 136, 416 S. B.2d 263 (1992) | |
| | 2, Appellant’s Conv1ct10ns Do Not Vlolate the Proh1b1tlo!1 Against

. Double Jeopardy. He Was Convicted on Two Counts for Two
Separate Offenses. : -

Appellant ehallenges.his convic'tions on the .gronnd that it is a ﬁolation of the pr’ohibition
.agarnst the Double J eopardy Clauses of the Unlted States and West Vlrgnna Constttunons
However his convictions for flrst and second degree arson do not amount to double jeopardy

He 1n1t1ally challenges the conv1cttons on the bas1s of Blockburger v. Umted States, 294 U.S.
| 299 52 S Ct 180 (1932). However that case 18 not appllcable here. Accordmg to Blockburger |
_ “The applrcable rnle is that, where the same act or transacnon constitutes a v1olat10n of two distinet
statutory prov1s1_ons the test.to be apphed to determine whether there are two offenses or only one
'. is Whether each prowsron requires proof of a fact wlnch the other does not.” Id at 303 52 8. Ct. at

.182 Appellant is correct that second degree arson contams no elements dlstlnct from first degree
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arson; thus one cannot be convicted of both offenses for the same -act usmg the Blockburger
. standa1d Accordrng to West Vn g1n1a Code § 61 3 I(a) first degroe arson is deﬁned as follows

- Any person who erlfully 'and 1na11010usly sets fire to or burns, or who_ causes -
to be burned, or who aids, counsels, procures, persuades, incites, entices or solicits
any person to burn, any dwelling, whether occupied, unoccupied or vacant, or any

‘outbuilding, whether the property of himself or herself or of another, shall be guilty
of arson in the first degree and, upon conviction thereof, be sentenced to the
penitentiary for a definite term of imprisonment which is not less than two nor more
- than twenty years. A person imprisoned pursuant to this section is not eligible for
~ parole prior to having served a minimum of two years of his or her sentence or the -
minimum period required by the provisions of seetlon thirteen, article twelve , chapter
srxty-two of thrs code, whrohever is greater :

_ West Vlrgrma Code § 61-3- 2 deﬁnes second degree arson as foﬂows

Any person Who willfully and 1na11010usly sets fire to or burns, or who causes

} to be burned, or who aids, counsels, procures, persuades, incites, eniices or solicits
any person to burn, any building or structure of any class or character, whether the
property of himself or herself or of another, not included or prescribed in-the

- preceding section, shall be guilty of arson in the second degree and, upon conviction
thereof, be sentenced to the penitentiary for a definite term of imprisonment which -
is not less than one nor more than ten years. A person imprisoned pursuant to this
section is not eligible for parole prior to having served a minimum of one year ofhis
or her sentence or the minimum period required by the provrsmns of section thirteen,
article twelve, chapter srxty~two of tlns code, whichever is greater

The comrnlssron of one act does not oonstrtute the Vlolatlon of two dl-stlnct statutory provisions.
Ho\irfever, Appellant was convicted of committing two _eeparate crimes. The jury convicted
Appellant of ttfvo distinct offenses arieing from two separate aetsl rather than one ‘act that contained
o_ffenses of two '_(liistinct statutory provi.sions_ : -

' As' stated previously, Corporal Sexton was patrolling the area that morning when he saw the

o structure fire and dlspatched 911 emergency (Tr 78-79. ) He then found a witness who said- that

he saw a person kick in the door of the bmldlng and enter it. (/d. at 81- 82 ) Steve Ellis and Devin

: P.ahner were dispatched to the first ﬁre at the building and discovered that the shoe repair shop was
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. sev'er'ely damage‘d.. (Id. at12 l ;) 'S'teve_ Ellis testified that by the time he had arrived on the scéné the

fire department had extinguished'the majority of the. fire. (1d.) |
Steve Elhs witnessed Appellant in a sta1rwell in the bmldlng and chased him. When Mr.

_Elhs arrlved at the sta1rwe11 there were rolled up newspapers bummg (Id at 15 l 52. ) Deputy Frre

Marshal Ellrs then ehased Appellant down an alley When Appellant stopped Mr. Ellis asked hrm '

' “Man ‘what was you [s1c]d01ng in that bulldmg’?” In response Appellant answered that the ﬁre

department put out the the too qulekly the ﬁrst time, and he was baol( to ﬁmsh the job. (Id at 163.)

- Appellant then said, “You guys put the fire out too qulck | wanted the plaee to burn to the ground

beeause I hate that guy [Mr Lockhart] and [ was just ﬁnlshmg the ]ob ” (Id at 155. ) Steve Ellrs
. testrﬁed that it took a fire truek to put the seeond ﬁre out (]d at- 154 ) Accordmg to Mr Elhs

Appellant was Wearmg a black hoodre (/d. at 163. )

Mr Elhs d1spatched the Huntmgton Pollee and Officer Stephar Compton amved minutes

: later and arrested Appellant (Id. at 215 ) ‘Before the officer had a chance to read Appellant hls

Mzmnda nghts Appellant made smnlar admissions of the offenses Ofﬁcer Cornpton 1rnmed1ately
| told h]m hehad the right to remain Srlent and that anythlng he sald could beus ed agamst hlm in court
| and then immedi a_tely formally Mirandized hirn. (/d.) When Ofﬁcer C01npton took Appellant to the

police st_ation, the latter rnade.nu.rne'rons admissions in front of Corporal Sexton. (Id. at 88n89.)
| As outlined above, tllere was significant etzidenee_ to convict Appellant of two counts of
'. arson. In aetnality, Appellant could have been convicted of t\’l/O counts of first degree arson since
- he willfully and maliciously set fire twiee. toa building that contained a dwelling. Appellant makes
the argument that he shotxld have been charged with 'attempted arson, at _the most. However, there

was clearly enough evidence to convict him of two Separate acts of arson. Appellant_also makes the
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dubious argurrlelit that he should not have been corrtricted of ﬁrst degree arSOH 'beeause. the _seeo_nd
.‘ l)uming.occurred wlren the dvrellirlg vtras destroyed after the ﬁrst. ﬁre and tl'1us uninhabitable fe'r _
' dwelhng purposes. | Desptte the problematle nature of ﬂ]lS argument it seelrls itis moot n lrght of
the j }ury eonwetmg 111m of one count of first degree arson and one count of second degree arson.
Appellant also attacks these eonwctrons due to thelr bemg on the basrs of cireumstantial
ev1de11ee Despite thls argument bemg suspeet this Coart held in Smte ex. rel. McMannis v. Mohn :

163 W. Va 129, 254 S E.2d 805 (1979) “A habeas corpus ploceedlng is not a substltute for a writ

| ~of error in that ordmary trlal er1 or not mvolvmg constrtutronal vrolatrons w1ll not be rev1ewed ”Id,

Syl Pt 4 ‘Thus, this argument need not be substantlvely addressed
The problem lies in the fact that Appellant was indicted on two counts each of first and
seeon_d degree arson. (R. at 25-27.) The four counts did constitute error; however, the jury seems
to have corrected this when it convicted him of one count of first degree arson aﬂ_d one count of .
 second degree arson. This was a cured error. Regarding indictments, the Fourth circuit held the
following:
- Likewise, any defect in the grand jury proceedings are rendered harmless follorving |
a conviction by jury. See U.S. v. Mechanik, 475 U.S. 66 (1986) (“the petit jury’s’
wverdict rendered harmless any conceivable error in the charging decision that might
have flowed from the violation.” J4. at 73.)) Unless the alleged errors deprived &
- “criminal defendant of the fundamental concepts of a fair trial; due process is not
.. violated.
Umred States 12 Morsley, 64 F.3d 907,913 (4th Cir. 1991) Similarly, this conviction rendered the

indictment a cured error. Appellant should have ehallenged the mdlctment yet there 18 nothlng n

the record that mdrcates that he did so. Regardless Appellant was correetly convicted for two




.offer_ise_s arising out-of two separate acts, and a double jeopardy violation as established in Gill did
"not occur. - Thus, his claim fails.

'D.  APPELLANT WAS NOT GIVEN INEFFECTIVE ASSISTANCE BY HIS
 TRIAL COUNSEL. HE HAS FAILED TO ESTABLISH BY A
' PREPONDERANCE OF THE EVIDENCE THAT HIS COUNSELS -
PERFORMANCE WAS DEFICIENT USING AN OBJECTIVE STANDARD
. OF REASONABLENESS, AND THAT BUT FOR THE ALLEGED ERRORS,
THE RESULT OF THE TRIAL WOULD HAVE BEEN DIFFERENT.

1. The Standard of Review.

~ A convicted defendant’s claim that counsel’s assistance was so defective as
{o require reversal of a conviction . . . has two components. First, the defendant must -
show that counsel’s performance was deficient. This requires showing that counsel
~ made errors so serious that counsel was not functioning as the “counsel” guaranteed
- the defendant by the Sixth-Amendment. Second, the defendant must show that the
- deficient performance prejudiced the defense. . This requires showing that counsel's ©
errors were so serious as to deprive the defendant of a fair trial, a trial whose result
is reliable. Unless a defendant makes both showings, it cannot be said that the
conviction . . . resulted from a breakdown in the adversaw process that 1enders the
result unrehable :

 Strickland v sthingtb;i, 466 1.S. 668, 687, 104 8. Ct. 2052, 2064 (1984). -

~ Inthe West Virginia courts, claims of ineffective assistance of counsel are to
- be governed by the two-pronged test established in Strickland v. Washington, 466
 US. 668, 687, 104 S.Ct. 2052, 64 (1984): (1) Counsel’s performance was deficient
~under an objective standard of reasonableness; and (2) there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceedings
would have been differentf '

' Syl Pt 5, State v. leler 194 W.Va. 3, 459 S. E2d 114(1985)
- 2. | Annellant’s Trial Counsel Did Not Previde Ineffectlve Ass1stance

by His Not Investigating Television News Coverage Tages or
Criminal Bookmg Photographs

_ Appella_nt asserts that his trial attorney’s faﬂure to investigate and obtain video coverage and

photographs of his arrest amounted to ineffective assistance of counsel. His reasoning is that the
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| Slaﬁ'é .es“tabli slmd_that hewas Wéaring abl alcl(l'lllo._oded sweat.shirt on the rhoming in_question, énd such
| mater_iaiS Would, sh_t;w that--hg Wals_ not; thus, damagi_ng the State’s case againéf h1m :Hoﬁfever, the
_ stan&afd to GStE.Lbli.Sh ipeffeCtive asslstanpe pf counsel in investigative ma’tters .in.a trial are-exlrer.nely :
hlgh and Appellant does not meet it. In Rose V. Joimson 141 F Supp 2d 661 (S D. Texas 2001)

the followmg was held regardmg th1s issue:;

In order to establish tha,t counsel was ineffective due to a fallure to investigate
the case or to discover and present evidence, the petitioner must do more than merely -
allege a failure to investigate--he must state with specificity what the investigation
would have revealed, what specific evidence would have been disclosed, and how the
evidence would have altered the outcome of the trial. See Anderson v. Collins, 18
F.3d 1208, 1221 (5th Cir.1994); Nelson v. Hargett, 989 F.2d 847, 850 (5th Cir.1993);

- United States v. Green, 882 F.2d 999, 1003 (5th Cir.1989); Lockhart v. McCotter,
782 F.2d 1275, 1282-83 (5th Cir.1986), cert. denied, 479 U.S. 1030, 107 S.Ct. 873,

- 93 L.Ed.2d 827 (1987); Alexander v. McCotter, 775 F.2d 595, 603 (5th Cir.1985); -
Schwander [v. Blackburn], 750 F.2d [494] at 500-01 [(5th Cir., 1985)]. Moreover,
when trial counsel’s decision not to pursue further investigation into a potential

* defense or into an area of potentially mitigating evidence is based on consultation
with the defendant, which leads the attorney to believe that further mvestigation
would be fruitless, that decision may not be challenged as unreasonable. See Boyle
[v. Johnson], 93 F.3d [189] at 187-88 [(5th Cir., 1996)];- West [v. Johnson], 92 F.3d
[1385] at 1406-09 [(5th Cir., 1996)]; Andrews [v. Collins], 21 F.3d [612] at 623
[(5th Cir., 1994)]. Hence, the extent of counsel's investigation mus_t be viewed in -
the context of the defendant’s cooperation with his attorney in. facilitating the
investigation. See Randlev. Scott, 43 F.3d 221,225 (5th Cir.); cert. demed 515 U S.

' 1108 115 S.Ct. 2259,. 132 L.Ed.2d 265 (1995). :

141F. Supp. 2d at 691. With respect to counsel's duty to investigate, the Supreme Court has
observ_écl:

[S]trategic choices made after thorough investigation of law and facts relevant to
plausible options are virtnally unchallengeable; and strategic choices made afterless -
than complete investigation are reasonable precisely to the extent that reasonable
professional judgments support the lumitations on nvestigation. In other words,
counsel has a duty to make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary. In any ineffectiveness
case, a particular decision not to investigate must be directly assessed for
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reasonableness in all the cncumstances applymg a heavy measure of deference to
7 counsel’s judgments '

St? lckland at 690 91 104 S Ct at 2066.
At Appellant’-s habeas hearing, his trial counsel, John Laishley, testiﬂ_ed that he hlred an
investlgator and conducted a thorough investigation of the facts and circumstanees.surroundirrg the

" case. (Habeas Hr gat 5 ) This mcluded Vrsrtmg and investigating the area of the ﬁre 1nterv1ew1ng

police ofﬁcers and fire marshals and engagmg ina thorough dlscovery process W1th the State. (/d.

| at5-6.) Mr. Larshley stated that he drd not remember the ex1stence of ariy such Vrdeotape of news

.. _coverage of Appellant being arrested (Id at 8.) It was also estabhshed that Appellant s habeas

| eounsel Steve Bragg, called the televrsmn statron a:od was mformecl that there was no such tape ® _

at 126.) The habeas court also found that the partres were unable to v'erify that there were any
' bookrng photo graphs taken of Appellant It further found that even if such photo graphs WEre found

- where Appellant was not Wearrng a black hooded sweatshrrt the value would be minimal since he

may have not been wearrng it at the ] arl that nrght or the police may have taken it off of hrm for the

prcture (Jd at 126 -127.)

- This Court held in State ex. rel. Damelv Legursky 195 W Va. 314, 465 S.E.2d416 (1995) '

- The fulcrum for any ineffective assistance of counsel claim is the adequacy
of counsel's investigation. ‘Although there is a strong presumption that counsel's
conduct falls within the wide range of reasonable professional assistance, and judicial -
scrutiny of counsel’s performance must be highly deferential, counsel must at a
minimum conduct a reasonable investigation enabling him or her to make informed
decisions about how best to represent criminal clients. Thus, the presumption is
simply inappropriate if counsel's strategic dec1s1ons are made after an madequate' o
-mvestlgatron : :

In determining whether counsel’s conduct falls within the broad range of

professionally acceptable conduct, this Court will not view counsel's conduct through
the lens of hindsight. Courts are to aveid the use of hindsight to elevate a possible
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mistake into a deficiency of constitutional proportion. Rather, under the rule of
contemporary assessmient, an attorney's actions must be examined according to what .
was known and reasonable at the tlme the attorney made his or her cho1ces

fd., Syl. Pts. 3 and 4. Based on thrs the habeas court denled Appellant relref on thls ground. It 18

appa1 ent that Appellant is askrng tlns Court to engage in hindsi ght with thls matter in or der to find

hrs counsel meffectlve The record is clear that Appellant’s trial counsel conducted a thorough '

: mvestrgatlon. Further, it is doubtful, at best, that any videotap'e from news coverage even existed.

As the state habeas court found a potent1a1 boolcz ng p1cture with Appellant wearing somethmg other

‘than a black hooded sweatshirt is of Very limited value. As previously outhned there was
overwhehmng ev1dence to conv1ct Appellant for these offenses 1nclud1ng an eyewitness account by |

A531stant Malshal Ellis, hrs owin admrssmns and testlmony of motrvatmn by Mr. Lockhart-'

' Appellant did not rneet the stanclard to show his coonsel’s performance was deﬁcient nor did he
establish that it prej udlced hrrn 1rl accordance with S trzckland supm There is no way that Appellant
has establrshed that but for h1s counsel’s performance the resul{ of l’llS trial would be drfferent
Thus, Appellant has fa1led to establish meffectwe assistance on thrs ground

3. Trlal Counsel’s Not Requesting a New Suppression Hearinm
Reconsideration Hearing Due to the Absence of Assistant State

Fire Marshal Palmer and His Statement Allegedly Being Illegible
Did Not Amount to Ineffective Assistance of Counsel.

| Appellant erroneousl}:%asserts that his trial counsel pronided him ineffective assistance of
counsel by not requesting a new suppressmn hearlng ora recons1derat10n hearing due to Assrstant
' .State Fire Marshal Palmer not belng present and Mr. Palmer s statement allegedly being illegible.
However thrs could all be considered trial strategy on his counsel’s part that is to be afforded great

deference The Unlted States Supreme Court held the followmg in Strickland, supra:
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A fair assessment of attorney per formanoe requlres that every. effort be made -
to eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel's challenged conduct, and to evaluate the conduct from counsel’s perspective
at the time. Because of the difficulties inherent in making the evaluation, a court
must indulge a strong presumption that counsel's coriduct falls within the wide range

- of reasonable professional assistance; that is, the defendant must overcome the
_presumption that, under the crrcumstances the challenged actlon “mrght be
considered sound tr1aI strategy ” :

Srrchdand 466 US. at 689, 104 S Ct at 2065; Addrtzonally, Strickland held the followmg
' regardmg acts and omissrons of counsel:

Tudicial scrutiny of counsel’s performance must be highly deferentral It is -
all too tempting for a defendant to second-guess counsel's assistance afte conviction
or adverse sentence, and it 1s all too easy for a court, examining counsel's defense

-~ after it has proved unsuccessful, to conclude that a particular act or omission of
- counsel was unrcasonable. Cf. Engle v. Isaac, 456 U.S. 107, 133-134, 102 S Ct.
: 1558 1574 1575, 71 L.Ed.2d 783 (1982) S

. 'Strzckland As stated prevrously, th1s Court n Legursigz, supm dlsoouraged the pract1ce of hmd31 ght

' .and second- guessmg wrth respect to evaluating counsel’s representation usrng the meffeetwe' '
'as_81stance of counsel standard. - o

- - Appellant’s counsel, Mr. Laishley, actually subpoena'ed Mr. P.ahner and made many efforts
10 get him to the suplaression hearing, yet he was out of the statc at the time. (Habeas Brigatl 1'—1.2. )
-Regardmg the Palmer statement and havmg him present at the hearrng, Mr Lalshley testrﬁed that_
he questloned whether it would have made any dlfference at the suppressmn heal g at alI (Ia’ at
11, 19. ) The habeas court cited this in its Flnal Order denylng Appellant relief on thts ground ® |
at 127 ) Adchtlonally, the hab eas court found that Mr. Palmer 8 testtmony atthe suppressron heanng
| would have only bolstered the testimony grven by Mr Ellis at the hearmg ({d.) In light of these B
_ﬁndrngs thrs amounts to sound trial strategy on Mr. Laishley’s part that should not be seeond—.

guessed_ or looked at with hrndsrght in determining whether or not his assistance was effective.
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Appellant fails to meet the deferential stand.ard.' As with the investi gation_coriductcd by Appél‘lant".s

trial counsel, this aépect of the represéntaﬁoq cannot be characterized as d_eﬁciént nor that it
prejudiged him. Appeliaﬁt gives- Spebulatioﬁ as to why Mr. Palmer’s_teétimony would havé

_béneﬂtted hi'm atthe supprés_sion hearing, yet he does not overcome the defei"cntidl standard applied

to trial strategy.. Therefore, this claim fails.

E. ~ APPELLANT HAS FAILED TO ESTABLISH THAT HIS HABEAS
ATTORNEY’S REPRESENTATION AMOUNTED TO INEFFECTIVE
ASSISTANCE OF COUNSEL, AND IT IS DOUBTFUL THAT HE HAS
CHOSEN THE CORRECT FORUM FOR SUCH A CHALLENGE.

1. The Standa.rd of RéVieW;

. A convicted defendant’s claim that counsel's assistance was so defective as
to require reversal of a conviction . . . has two components. First, the defendant must
show that counsel's performance was deficient. This requires showing that counsel
made errors so serious that counsel was not functioning as the "counsel” guaranteed .
the defendant by the Sixth Amendment. Second, the defendant must show that the
deficient performance prejudiced the defense. - This requires showing that counsel's

~ errors were so serious as to deprive the defendant of a fair trial, a trial whose result
is reliable. Unless a defendant makes both showings, it cannot be said that the
conviction . . . resulted from a breakdown in the adversary process that renders the
result unreliable. . S o - : o

" Striekland v. Washington, 466 U.S. at 687, 104 S. Ct. at 2064.

_ - Inthe West Virginia courts, claims of ineffective assistance of counsel are to

 be governed by the two-pronged test established in Strickland v. Washington, 466
U.S. 668, 687, 104 S.Ct. 2052, 64 (1984): (1) Counsel’s performance was deficient
under an objective standard of reasonableness; and (2) there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceedings
would have been different. :

- Syl Pt. 5, State v. Miller, Supm; :
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o2 Apme]lant F‘uls to Establtsh That He Was Provrded Ineffectlve
Assistance of Cmmsel at the State Habeas Staae

Appellant cites three grounds for the claun that hrs habeas counsel prov1ded rraeffectrtre ._
| assmtanee to hll’l‘l at h1s State habeas hearmg 1mproper 1nvest1gatron and followwup on the issue of
telev1sron news footage of his arrest, fallure to properl'y molude all of the 111effectwe.assistance
_cla1ms agamst Mr Larshley ahd a failure to properly notrfy him in advance of his hearing, causmg
h1m to be unprepa:red and “physroally unkerhpt.” None of these grounds meet the standard set in
.Srrtcltland, supra- and Miller, supra, 1o ‘establish 1neffeot1ve assistance. of Appellarrt’s habeas
counsel, e | |
With respect to the.video footage of Appellant?s arrest, it is Worth noting that his haheas‘ '
coarrsel Mr Steve Bragg clld 1nvest1gate by contactmg Channels 3 and 13 yet he was not able to
obtain suoh vrdeotapes (Habeas Hr’ g at 36.) Appellant even admrts the same in lns brief. (See
Appellant s Petltlon at 34.) Mr Bragg questroned Mr Latshley extenswely with respect to the
latter s 1r1vcst1gat10n 1nelud1ng Whether his t11a1 counsel atternpted to obtain any V1deotapes from_ E
.news eoverag_e. (Haheas Hr'g at 5-9.) _Yet acoordmg to Appellant, so_mehow Mr. Bragg’s Inquiry - |
was.not good enou'gh and amounted '.to ineffective assistance of counsel. The habeas court rejected
3 this ground for meffectwe ass1stance with respeot to Appellant s trlal counsel ® at 126 ) Appellaht
further makes the rather puzzhng argument that M. Bragg could have eontacted his ex- wrfe and. -
| former neighbors to determlne if such v1deo footage exrsted in order to give hlm peace of mind.”
In lrght ofall of th1s, there is no way that Mr: Bragg s performance was deficient or that, but for such

performance, thé result would have been different.
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': Apl.)el'lant. al.s.o:asselfts. _thett Mr B_r_agg only atddres';s_ed three of seventeen claims of ineffective E

assistance of ceuneel regal'ding his triai ettomey in the hahea_s proeeedings . '.Yet he_ neither.deta;lls_
' _. twhat these addltzonal elalms were nor does he outlme how such 0m1e810ns amounted to deﬁelenmes_ :
- that prejudlced hlm |

* Further, Appellant contends that Mr. Bragg failed to propeﬂy notlfy hlm of his habeas .

- hearing causmg him to be unp1 epared and physwally unkempt Appellant cha:racterlzes his unkempt

status as havmg shown up for the healmg not belng properly shaved and admits that this falls hort
| of rever51b1e error. (See Appe]lant S Pet1t1on at 35 ) Inmaking ﬂ’llS clalm he fails to state when Mr

' | Bragg informed him of his hearing causing hlrn o be unprepared or what the mantfestattens of this
' Iaekof prenarednees constituted othe.r than a'subj ective feeling In Srcfzz‘e ex. rel. Hatcher v. McBlrtde _
221 W Va. 760 656 S.E.2d 789 (2007) tlns Court was presented w1th the issue Where the Appellant.
elalmed rmeffeetwe ass1stance of his habeas counsel where the only allegatlon chscussed w1th
speel_ﬁ_elty was that hl_s trial counsel should have. objected more strenuously to the e_ircuit judge at..

th_e s('31'1tenein§;,tr .hearing:,'and his habeas _c.ouns-el should have:pnr.sned. the issue ntere str.enuously
during the habeas he_aring. Thie Wats all presented.in general ter'me without any speeifiei_ty. Tlﬁs
Court held that he falled fo meet the Smckland standard and denled his elann Id.at  ,6568. E 2d

| 'at 794 9s5. Slmﬂarly, Appe]]dnt has falled to show how the representanon he recewed n hlS habeas

hearing was deﬁcient, or how, but: for his habeas counsel’s performanee, the outcome would have

| - been different regarding his counsel’s notification.

3. This Court May Not Be the Proper Forum for this Claim.
Raising an ineffective assistance of habeas counsel for the first time at the appellate stage

may be an inappropriate procedure and forum for seeking such relief, It seems that another habeas -
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heamlg may be the proper forum for thts elarm Rega:tdmg habeas proceedmgs and. meffectwe '

| 'ass1stanee at that stage this Court has held the followmg

- Avprior ommbus habeas corpus hearing is re_s Judicata as to all matter raised
and as to all matters known or with reasonable diligence would have been known;
however, an applicant may still petition the court on the following grounds: '
ineffective assistance of counsel at the omnibus habeas corpus hearing; newly .

- discovered evidence; or, a change in the law favorable to the applicant, which may
- be apphed retroactlvely :

Syl. Pt. 4, Losh v. McKenzze 166 W Va 762 277 SEZd 606 (1981) Syl Pt. 2, Markley 12

-Coleman 215 W.Va. 729, 601 S.E.2d 49 (2004) Although it dealt Wlth adirect appeal to this Court

a8 opposed toa habeas appeal this Court held the followmg

“It1s the extremely rare case When this Court Wlll find ineffective assistance
of counsel when such a charge is raised as an assignment of error on a direct appeal.
The prudent defense counsel first develops the record regarding ineffective assistance
of counsel in a habeas corpus proceeding before the lower court, and may then appeal

_if such relief is denied. This Court may then have a fully developed record on this
- issue upon which to more thoroughly review an ineffective assistance of counsel
claim.” Syl Pt. 10 of State v. Triplett, 187 W Va. 760, 421 S.E.2d 511 (1992).

| K Syl Pt 10, State v. Hutchmson 215 W Va.3 13 599 S.E. 2d 736 (2004) In ltght of these holdmgs

1t could be argued that Appellant needs to ﬁle another habeas olarm o have a hearmg on th1s issue

before this Court can make- a rulmg regar_dmg the performance of his habeas counsel.
flis Worth noting that Appellant stated n his habeas hearing that he was satisﬁed With the
representatlon he reeelved from Mr. Bragg At the hearmg, the followmg dlscourse oocurred

Ms Hustead [State s counsel] Axnd so you're e satisfied with your attorney and
his representation in this habeas?

| -Appellant: | - - That’s the big question for me today?
The Court: Do you want him to represent you?
" Appellant: o Absolutely if he wants to represent me.
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' .(H_ab_eas Hr’gat 59—_60.) Rega:rdless of t_h-is apparent sa’tisfaetion with h_is:eounsel,'Appellant has not
_'m.etrthe standards es’tablis_he_d in Srr?icklaad, sapra,_'and.‘Millér, s.upfa,"for an ineffective assi_stanoe
_ claim. Additionally, he has probably chosen the wrong forum for it. Thus, his the claim fails. -
Although the State has fully addressed the claims, Appellant’s fourth and fifth assignments
'of EITor Were addressed in his Petition for Appeal yet omitted in his Appellant Brief. Although the
State addresses them, these gzounds are to be deemed walved by Appellant This Court held in State |
oy LaRock 196 W. Va 294 470 S E.2d 613 (1996)
B Although- we l1b_era11y_ construe briefs in detennining issues presented for review,
issues which are not raised, and those mentioned only in passing but are not
- ‘supported with pertinent authority, are not considered on appeal. State v. Lilly, 194
W.Va, 595,605 1. 16,461 S.E.2d 101, 111 n. 16 (1995) ("casual mention of an issue :
-~ 1n a brief is eursory treatment msufﬁcwnt to preserve the issue on appeal). We
deem these CITOTS abandoned because these EIrors were no’t fully bnefed

o Id. at 302,470 S. E 2dat621. In llght of Appellant s omission, ASSIgnments of En"or Fou1 and FIVG e

ra:lsed in his Pet1t10n for Appeal should be deemed waived.

29 -




VL -

C@NCLUSiON

For the foregomg reasons, the Fmal Order of the Circuit Court of Cabell County denymg

Appellant habeas relief shouid be afﬁrmed by thls Honorable Court.

 DARRELL V. McGRAW, JR.
~ ATTORNEY GENERAL
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