IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

CHARLESTON
No. 33905
LEA ANNE HAWKINS, 3
| Pe.ﬁti_dner Bélow/Appeliantg_ ' i ;ﬁ n L E .
V. % i i
: o - | | MAY 2 T 2008 | L
'ANTHONY J. JULIAN, JUDGE, - I Y e
MUNICIPAL COURT OF THE CITY OF FATRMONT, | L !
: : E RORY L. PERRY 11, CLERK i
: : o : » FOF APPEALE
Respondents Below/Appellees. % Q’l’jpﬂ%ﬁﬁﬁyfﬂ% INIA— -
AND |
| No. 33906
- GRETCHEN MEZZANOTTE
Petltioner Below/Appellant
v,

ANTHONY J. JULIAN, JUDGE, '
- MUNICIPAL COURT OF THE CITY OF FAIRMONT,

| . Respondents Below/Appellees.

REPLY BRIEF OF APPELLEES TO BRIEF OF APPELLANTS

Boyd L. Warner (Wv State Bar ID #3932)
- WATERS, WARNER & HARRIS, PLLC
701 Goff Building
P. 0. Box 1716. - '
Clarksburg, West Virginia 26302-1716
Telephone: (304) 624-5571
~ Counsel for Appellees

copY



TABLE OF AUTHORITIES

L CASELAW

.Camden CZarkMemomaZ Hospztal Corp. v. Turner, 212 W. Va, 752, 575

SE2d362 (2002)....... ......... e e U _ T 12
_Champv McGhee 165 W, Va 567 270 S.E.2d 445 (1980) ............. et .....pa‘sszm
_Chapmanv Cazron 220 W. Va. 393, 647SE2d 829 (2007).............. e s e 13

Ciy of Charleston v. Beller, 45 W. Ba. 44, 30 S E. 152 (1898) ...... e passim
| County Court of Webster Coumyv Roman, 121 W, Va. 281,3 S.E.2d 631 (1939) ............... 9
Mason v. City of Welch, 180 W. Va. 101 375 S.E.2d 572 (1988)...'..................'...._,._.j ...... 9,10
State ex vel. Confomv Wilson, et al 203 W. Va. 21, 506SE2d 58 (1998) .......... STPPPPO 14
State v. Todd, 196W Va. 615, 474 S.E.2d 545 (1966) ....... e e 515 -.

. STATUIES

et Vz'-rgima”caﬁmmon A8 § oo R 14
:West Vzrgmza Code§85—11.....-....-.'..' ..... ............. _ ..... ' .................. 9,.10.
B West VzrgmzaCode§8 101 ...... e Viediee _ ....... ..... 11 
..West Virginia Code § 8-1_0-2 ......... ..... ...... SUURUT SO | ...... 11
 West Wrg_fn_ia. Code § 8-11-1.... ..... e .......... ) 4; 10
West Vzr;gzma Code § 8 14 S(a) ............ e, e e, 10
West Vzrgmza Code § 8161 et e ettt 10
West Virginia C'ode § B-16-1(@)- oo 9
West Vzrgmza Code § 8- 16-2 ............................................................................ 9,10
Wesr Vzrgzma Code § 8 16—4 ............................................................................ 9,10
West Virginia Code § 8 16 5 .............................................................................. 10



West Virginia Code § 17C-2-8..vvoveeoesoo . e e e D

West Virginia Code § 30-29-1........oooviviiiciiioi it e, 10

Il. FAIRMONT CITY CODE SECTIONS

Fairmc_)nt.CityCode§_17_1..- ........................ ST .......... SORORSEPON  §
Fzﬁrmqnt City dee §361............ ST i e e .
‘Fairmont City Code § 363.07................ SESTT PN ..... enen e e PSS
.Fainno.nt City Codé § 365... ....... ' .. ................... BT FOTE IR ...... SR 11



TABLE OF CONTENTS

Table of Authorities . esrerereianae _ et ettt eeen a-b

Statement of the Case Chieerssaiaeaniaraens 1
Statemeﬂt OfFaCtS B N lu.!‘lllll.fl.‘.:tll--lOIC;COllkll-.l..l.ll'..."-‘ ---------- i"é.’ ------ .-o--iun-c 1“3
Argument'ofLaW e, e rare e rnn, ereensasestaeians - 3-15

L The Judge of the Municipal Court is empowered with
- subject matter jurisdiction to enforce the criminal prohibitions, .
- fines, forfeltures and penaltles of parkmg meter vmlatwns .......... e 3-12

1L The Cm:ult Court declsmn refusmg to grant the Appellants
request for permanent injunction should only be overturned
only on this Court’s finding an abuse of discretion, which has not
been pled by the Appellants..'...‘... ....... arerenreeseas T 12-13

L. The enforcement of unpatd parkmg tickets is well Wlthm the
subject matter _]lll‘lSdl(:tIO]l of the Munlcipal Court; thus
making a writ of prohibition an improper remedy accordmg )
_to the West Virginia Supreme Court of Appeals. ....... rareans cinbere 13-15
Conclusion I rerrei et et esi e sresr st nae ererros 15-16

Relief Prayed For i, VO TRIVRS T




STATEMENT OF THE CASE

The Honorable Fred L. Fox, II, Judge of the Circuit Couri.of Marion County, West

Virginia, entered two OPINION/ORDERS denying Appellants’ requests for injunetive relief and

writs of prohlbrtron seekmg to prohlbrt the Municipal. Court for the C1ty of Farrrnont from

: proceedmg to hear matters 1nvolv1ng the Appellants and the Crty of Fairmont, wherein the City -

sought to enforce the payment of parkrng fines and penaltles levied against Appellants MS Lea
Anne Hawkms and Ms Gretchen Mezzanotte as a result of certain parking Vrolatrons 1ssued to

| them pursuant to the pubhc ordrnances of the Crty of Fairmont,
It is respectfully submrtted that the Circuit Court of Marion County, W’est Vi’rginia was
| correct in entering the aforementroned OPINION/ORDERS and that the Appellants™ appeal.

should be demed

- STATEMENT OF FACTS

The' City of Fairmont, under Faz‘rnzom City Traffic Code § 363.07, cited and summonsed”

Appellant Lea Aniie Hawkms a reSIdent and Assistant Proseeutmg Attorney for Marron County,
West V1rg1n1a, with three hundred seventywseven 377 separate parking meter violations in one
:.‘years tlme from November 2005 through November 2006 Appellant Gretchen Mezzanotte,

' resrdent of Manon County, West V1rg1n1a a:nd Deputy Clerk of the Marron County Crrcurt

' Clerk‘ Ofﬁce was srnnlarly crted and sumrnonsed hy the City of Fairmont with mnety—four (94) '

' separate parkmg meter violation citations throughout the months of November 2005 through
; Octoher 24 2006

Each parkrng meter VlOIatIOI‘l identified that the tlcket was in fact a parking vrolatron

1nformed the crted 1nd1v1dua1 of the nature of the vrolatron charged the amount of the fine :

: assessecl for such vrolatron and the penalty for not paymg the ﬁne wrthm thtrty (30) days of its -
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issuance. Nelther Appellant Hawkins, nor Appellant Mezzanotte responded to the parking meter
VlOlatl()IlS Therefore, m accordance with the c1tat10ns $10.00 was levred to each unpaid par klng
meter violation. Each parking meter ticket also adv1sed the Petltroners that if the fine was not
paid Wlthm the next 48 hours enforcement warrants may be issued for therr arrest.
Inan attempt to resolve the’ outstanchng tickets, The Crty of Fairmont executed a Parkmg
. Fines and Penalty Payment Agreement ("The Agreernent") thh Appellant Lea Anne Hawklns
' The Agreement provided that Ms. Hawkins would pay $3, 801 OO whrch total represents all of |
the 377 parklng fine amounts assessed and half of the penalnes levred as a result of the 377
_ unanswered parkmg v101at10ns A s1m1Iar Parkmg Fmes and Penalty Payment Agreement was
.executed by Appellant Gretchen Mezzanotte, agreemg to pay $724 00, wlnch total represents all
parking violations and half of the penalt1es levied as a result of the unanswered parkrng
violations. . | | | |
The Agreein'ents slgned' b.y the'_Pe_titi_oners contained a "Time for Payment” claus_e and a.
 "Forfeiture" clause.- “Failure to provide for any monthly payrnent in a timely manner shall in the )
: Crtys sole d1scret10n, work a forfetture of this agreement and the Agreement may be deemed
nuil and vo1d“ If the agreement were to become null and void through non-payment, "all unpald |
fines and the entire amount of alt penaltles less any payments made hereunder, shall be
-'deemed past due R “ o o
Subsequent to the executlon and in vrolatlon of said Agreernents Appellants became -
delmquent in then paylnents to the CIty of Falnnont As a result of non—payment the agreement
became- vord notrce was sent to Lea Ann Hawklns and Gretchen Mezzanotte on June 22, 2007 :
and. July 16 2007, respectwely, to appear before the Munrc1pal Court on August 16, 2007 at '
3:30 p.m., to _answer to parkmg meter Vrolatrons. Neither Appellant appeared at the schedule_d'
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| August 16, 2007, hearing, nor did they request a continuarlce. Capias' were issued in the names
of Lea Ann Hawkins and Gretchen Mezzanotte for thelr failure to appear.

M. Hawkms and Ms., Mezzanotte were taken mto custody, processed glven an
_opportumty to post bond and p;rowded d date and time, bemg August 21, 2007 at 7:30 a.m., to |
.appear before the Mun1c1pa1 Court for faﬂure to appear at a scheduled hearmg Ms. Hawkms and
Ms, Mezzanotte through counsel each filed an Amended Ex Parte Petztzon for Preliminary
_Injuncnon Permanenr Injuncnon Temporaiy Restmmmg Order and Petition ﬁor Writ of
Prohzbzrzon Marion County, West Virginia Clrcmt Judge Fred L. Fox demed the Pet1t1ons, and
the maiter i 1s now before ﬂ’llS Court on appeal |

| Further the Appellants Statement of Facts contains arguments not statements of fact and

raises factual 1ssues which are not before the Court and have not been admitted by the

Appel_-lees. _
ARUGMENT OF LAW
| FIRST ASSIGNMENT OF ERROR
L The Judge of the Mumc1pal Court is empowered w1t11 subject matter jurisdiction to -

enforce crlmmal prohlbltlons, fines, forfeltures and penalties of parking meter violations.
. The first tssue the Appellants raise is that' the Circuit Court erred in ruling that the
' charges agamst them were not cnmmal mn nature There is no argument made that the City of
-F airmont does not have the ught to issue traffic tlckets for parking v1olat1ons |
o The Appellants contend that tickets, as 1ssued in this matter are civil ﬁnes and not _
criminal ﬁnes This questwn has already been answered by the West erglma Supreme Court. .
Violations of the pubhc ordmances of cities, towns and villages are strictly

criminal in nature, being offenses agamst the public, and not merely pr1vate
wrongs. . ‘



wrongs....” Champ, 270 S.E.2d 445 at. 447, N . R o

public ordinances of m_uﬁicipalities are strictly criminal in nature since they are not private

Syl. Pt. 1 Cz'ty- of Charleston v. Beller, 45 W. Va. 44, 30 S.E. 152 (1898).

Although the underlying controversy in Beller is féctxi'ally distinguishable from fh'is_ case;
t_hé holding and rule of law est_ablished is Iap'plicéb].e to the City of Fairmont's parking ordinances _
a:ﬁ_d dispositive of its crimin_ality. In Beller, the Cbu_rt S_tated: -

A controversy is thus raised as to whether prosecutions for violations of
the ordinances of municipalities are civil or criminal ‘proceedings. The legal
definition of crime at common law was a capital offense, and all other offenses -
were misdemeanors. It is now sought to limit the definition, not alone to capital
offenses, but to such offenses as are declared to be criminal by_posit_ive legislative
enactment, known as ‘felonies’ and ‘misdemeanors,’ excluding  therefrom
offenses against the ordinances of municipalities, although imposed by legislative
authority. The true definition of the word ‘criminal,” however, as distinguished
from the word ‘civil,” as recognized by the laws of this state,...is a violation of
‘any law or ordinance of man subjecting the offender to public punishment,
Jincluding fine or imprisonment, and excluding redress for private injury, punitive -
or compensatory. Because... ‘the proceeding in such case shall be by summons
in the corporate name of the town or village as plaintiff, and shall conform so far )
as practicable, to the regulations respecting civil actions before justices,” the - - o
criminal character of the offense involved is not converted into a demand of a~ o
- civil nature, for the reason that criminal proceedings, so far as practicable, and not
- repugnant thereto, always correspond to civil proceedings, unless otherwise
provided. - Proper process, unless otherwise ordered by the court, in all
misdemeanor cases, is a summons, to be followed by a capias when necessary. ... : o !

Beller, 30 $.E. 152 at 152-153.
Furﬂle_f, the Court recognized that power délegated to 'municip'al.ities under what is now

West Virginia. Code §8-11-1, is not an "increase of civil, but an increase of the criminal,

jurisdiction . . . ." Jd, at 153.

The principles of Beller were cited as authoﬁty in Champ v. McGhee, 165 W. Va. 567, -

270 s,Evgd.445' (1_98_0);; In Ckamp, citing Be'ller, the Court reiterated that “...violations _of the -



Moreover, in Champ, in dlscussing a person's right to a jury trial at the municipal court
level where the possibility of a jail sentence exists, the Conrt recognized the criminality of a
parking violation. The Court stated:
Lfilfa jury trial were required for every misdemeanor under a literal readlng of
- the Constitution, the validity of a 50 cent parking violation could conceivably be
an issue to be determined by twelve jurors. In refusing to find an absolute right to

a jury trial for all crimes and misdemeanors, we recognize that there is a
51gn1ﬁcant difference between fine and i imprisonment.

Champ, 270 S.E.2d 445 at 448,

As further support for Appellees posmen in Stare v. Todd, 196 W. Va. 615, 474 S. E 2d

545 (1966) a v1olat10n ofa mun1c1pal ordinance supported a juvenile dehnquency petltion
Further the Appellants assert that no underlylng cztatlons ‘were ever issued and that no
crirninal case was instituted. This assertion is. W1thout foundation, The Appellants have
acknowledged in open court that they recelved hundreds of separate parking citations over a
| period of one year ‘The pa;rkmg tickets for cach citation eontaln the followmg language
| "You are charged with the parklng Vlola‘uon checked above The minimum fine |
indicated will apply if deposited within the next 48 hours. I not paid within these

: t1n1e 11m1ts enforcement Wa:rrants may be 1ssued for your arrest

An add1t1ona1 fine of $lO 00 Wlll be lev1ed fer fallure to answer th_is complaint
within 30 days :

Each cztatlon requn'ed the Appellants to answer . for vmlatmg the public parkmg K |

ordmances of the C1ty of Fanmont Bach citation adv1sed Appellants of the fines and- penalt1es

that could be assessed Each ettatwn was asszgned a mun101pai eeurt case mnnber When

Appellants fa1led to answer said charges an addxtional fine of $10. 00 was’ levxed for each charge.

as provxded As part ef the language printed on the face of the citations that were g1ven to the
Appellants spemﬁc reference was made indicating that ”enforcement Warrants may be 1ssued for
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your arrest " Therefore, the City of Fairmont properly treated parkmg meter vrolatlons as a
_ errrnmal matter from the very begrnnlng -

Subsequent to being eharged a cornbtned.more than four hundred (400) tnnes for parking
v1olat10ns in order to resolve all of the charges Appellants Gretchen Mezzanotte. and Lea Anne

Hawkms executed separate Parklng Fmes and Penalty Payment Agreements with the Crty of

: 'Farrmont In enterlng into her Agreement dated December 21, 2006 Appellant Mezzanotte was -

offered and refused the hst of parkmg 01tat10r1 (case) numbers Appellant Hawlﬂns executed her

o Parlnng Frnes and Penalty Payment Agreement W1th the City of Famnont on January 31, 2007

As part of Appellants arguments they contend parking v1olatlons are c1v1l wrongs. =
Appellants assert that towing, 1m1nob1hzat1on and civil remedies are the exclusrve methods of .
. enforcement of parkrng ﬁnes and penaltres avarlable to the Crty of Fairmont. In advancing their
argurnents Appella;nts ignore the plaln language of Sectlon 363 07 of the Fairmont City Code. |

Ing reahty, sard SeCthIl provrdes that "li]n add1t1on fo any other remedres which may be avarlable

for the collectron of any fines and penalties assessed pursuant to the provisions of this section
sa1d ﬁnes and penalt1es shall-be a debt due and owing the City which may be collected through

any and all civil rnethods provrded by law.”

The Appellants argue the farlure of the West V1rg1n1a Legrslature to provrde-

1nun101paht1es w1th the power to suspend one's dnver s 11cense for fa111ng to pay parl{mg c1tatlons

~or its farlure to assrgn other remed1es to such farlure it is not 1nd10at1ve of the non-cnmmahty of :

parkmg v1olat1ons The lack of a partlcular remedy or procedure does not dictate the nature of
~the offense.

The manner of the procedure whether by summons or warrant in the name of the
town or state, cannot change the nature of the offense from a public crime to a
* private wrong.....The' enforcement of fines, penalties, and imprisonment under the
_ ordmances of the munrerpahty is a governmental duty for the protectron of society
_ _ , 6



aga1nst the lawless, and the preservation of peace and good order, and is purely a
state or public function; and while it is done in the name of the municipality, it is .
hy the sovereignty of the state or the people;.. ' :
~ Beller, 30 S.E. 152 at 153-154,
| Appellants argue that they Wwere never served with any notice of any cnrnlnal case. That
statement is snnply not true. They were given citations for each v1olatton Wll‘h a notice that if’ the
V1olat10ns wereé not pa1d enforcement wanants may be 1ssued for their arrest.
The Parking Flnes and Penalty Payment Agreement spemﬁcally provrdes
Farlure to provrde for any monthly payment in a tlmely manner shall in the C1ty 8
- sole. discretion, work a forfe1ture of th1s Agreement . .and the Agreement may
be deemed null and void. : ' ' ‘ o
There is no dispute that forfetture or fallure to provide monthly payments was. made'
under the Parking Fmes and Penalty Payment Agreernent by both Appellants The Notlce of _
 Hearing or Tnal that was served upon the Petttloners was for "Parking Meter Vrolattons " and
1ncluded a notat1on specrfylng "faﬂure to pay on payment arrangemonts A whlch Was shorthand .. L
for 1dent1fy1ng the numerous parkmg meter v1olat10ns for which the Petltloners were bemg o ;
charged.. | | |
Appellants were repeatedly 1nformed of the charges agamst them and the potential .
correspondlng penalties, The cnmmal cha;rges m 01tation form the warnlngs that enforcement.’
. warrants may be executed for Appellants arrest, the notice of heartng, and the capias’ all.
collaborate the fact that each Appellant was well aware of the sPec1ﬁc charges agalnst them _
: Only When the Appellants falled to respond to the wntten charges and the notrce of hearmg were . :
the eapras 1ssued | o |

- Pennoner contends that the Clty of F airmont Code Sectron 363. 07 does not deﬁne a

parklng meter v1olat1on as a cnmmal offense ora mlsdemeanor Parklng meters are placed upon
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the streets for the purpose of controlling traffic and.trafﬁo flow. Obviously, when one reads the

Beller case and the logic contained therein, the Ordmance itself does not have to state that

_ leatron of this sectlon 1s a crime. Syllabus 1 of Beller says that vrolaﬂons of public ordmances

of streets towns and v1llages are strlctly crnnmal 1n nature being offenses agamst the public’ and '

_not merely private Wrongs

Appellants acknowledge that the City of Fairmont Code Section 363 07 authorrzes
poltce ofﬁcers and any parkmg enforcement ofﬁcer or other authonzed person to issue a trcket to
-any 1llegally parked vehlcle In fact the very ﬁlst paragraph of Sectlon 363. 0'7 of the Crty of

Fairmont Code reads as follows '

A pohoe ofﬁcer of. the Crty of Fairmont any parlona enforcement officer or other
authorized person shall attach a ticket to any 1llegallv parked vehicle with a notice

~ to the owner of such vehicle parking in violation of the provision of this article, -
whether the meter is located on the street or in 4 mumcrpal parking lot, instructing :
such owner to comply with the directions contained in such ticket or report to the
Police Department in regard to such Vrolatron (Emphas1s added), -~ B

The ordlnance authonzes glvrng a t1cket for an rllegally parked veh1cle and Beller says
that a violation of the Ordmance is a crime. The trcket rtself advrses the Appellants that if they

do not pay the trcket enforoement warrants may be issued for the1r arrest. The Appellants were

o charged with a crnne and rnformed that they may be arrested for. fatling to appear at a ‘hearing

concermng their parkmg ticket wolatrons
Appellants ﬁn*ther argue. that even if the 1llegal parkmg was a crime, the tlcket was issued
by a meter mard and a meter mard 18 not an authorlzed person to issue a cnmrnal citation.

Fanrnont Code 363 07 creates the authonty for a meter mald to issue a ticket by |

prov1d1ng that “any parkmg enforcernena, officer or other person anthonzed or other authorized =~

) person shall_attach a trcket to any illegally parked vehicle....” (Ernphasis added).



By the prov1srons of West Vzrgmza Code §8-16-2, every rnumcrpalrty, mcludmg the Cxty :

of Falrmont is empowered and authorized to own, equip, maintain and operate any munrelpal
pubhc works Public Works are defined, among other things, as "parkmg faczhtres ”? See West
Virginia Code §8-16- 1 The definition of parking facilities 1nchldes ‘curb- lme parkmg, meters |
and other facrlrtres consrdered necessary, approprrate useful convement or incidental to the
| _. regulation, control and parking of motor vehicles.” See West Vzrgmz’a Code, §8-16-1(a).
- By .statut-e the cu‘stody, n'léintenance' apd'eperation of public works and the collection of
revenues therefrom are under the supervrslon and controI of the govemmg body, a commrttee or
both whrch n Falm'iont's case are the Clty Councﬂ and the Parkmg Authonty See West
Vzrgmm Code, §8-16-4. |

Both,the City and the P.arking Authoriry are vested with the right to errrpley parking
enforcement ofﬁcers See West Vtrgmza Coa’e §8 5-11 and West Vzrgzma Code, §8- 16 5 T he
Crty of Falrmont has, by ordmance prov1ded for the posrtlon of meter mald described the same, _
and established the compensatron of such position as requlred by the prowsxons of West Vzrgmm
Code §8-5-11. |
In add1t1on the C1ty of F arrmont by the prov131ons of Wesr Vzrgzma Code §17C 2 8, has _. :
' been vested wrth the power to regu]ate the standmg and parkmg of Vehrcles on streets and '

h1ghways within its Jurrsdlctlon In C’ounty Court of Webster County v. Roman, 121 W. Va 381,

3 SE 2d 631 (1939), thrs power was recogmzed by the Supreme Court of Appeals of West .

'_ V1rgm1a In add1t10r1 the Court has further recogmzed a.nd drscussed the authonty of meter
.mards to issue parkmg 01tat10r1s In Mason V., C’zty of Welch 180 W. Va, 101, 375 S.E. 2d 572 _'

': (1988), the Court states |
The pames have not identified the source of the parkmg~rneter attendants’

authority to issue citations (“tickets™) for illegal parking. While we do not decrde '
9



that question, we note that W. Va. Code, 30-29-1 (1984) defines a ‘law-
enforcement officer,” for the purpose of requiring training and certification, to

- mean ‘any duly authorized member of a law-enforcement agency who is
authorized to maintain public peace and order, prevent and detect. crime, make
arrests, and enforce the laws of the state or any county or municipality thereof,
other than parking ordinances.” (emphasis added). W. Va. Code, 17C-2-8-(a)(1)
(1963) recognizes the power of local authorities to regulate ‘the standing or
parking of vehicles’ on streets and highways under their jurisdiction, W. Va,
Code, 8-14-5a (1971) authorizes municipalities. to provide by ordinance for
- special parking lot or parking building police officers with the power to enforce
municipal ordinances with respect to such lots or buildings, including arrest
powers. W. Va. Code, 8-5-11 (1969) delegates to each municipality the power to
provide by ordinance, for, inter alia, the employment and powers and duties of
municipal employees, subject to state constitutional and statutory law.”

Mason, 375 S.E2d 572 n. 3 (1988).

In Mason, the Court clearly distinguished between meter maids and special .p.arkin_g lot or

parking buildihg_ police_ofﬁf:ér's described in West Virginia Code 8:14-5a. West Virginié Code 8- -

14—5(&), does not define a metér maid's authority and cannot be relied upon by Appellanfs as a

description of a metér ﬁ_m_id.‘s_ power to issue citations. A meter maid's power and authority are

 derived from the provisions of §8-16-1, §8-16-2, §8-16-4, §8-5-11, §8-16-5 and §30-29-1 and

the ordinances 'o“f- the City of Fé,iﬂnont. "

© The Appellants. then argue that the Municipal Judgé. of the City of Fairmont does not

have jurisdiction to_qollect-ﬁnes for pa;f_kiﬁg ‘tickets.. The Municipal Judge of the City of

Fairmoﬂt has the authority to enforce parking fines and penalties levied pursuant to the duly

~ enacted ordinances of the City of Féirmbnt.'an_d embodied in a Parking Fines and Penalty |

o Payment 'Agreemen't.

West Virgi‘nia dee,_ §.'8~-1 1-1, provides, in part, that;

To carry into effect the powers and authorities conferred upon any
municipality or its governing body by the provisions of this-
Chapter, or any past or future act of the Legislature of this state the
governing body has plenary power and authority to:

' : 10 '
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n Make and pass all needful ordma.nces orders, bylaws,
resolutions, rules and regulatlons not contrary to the constitution
and laws of this state; and

(2) Prescribe reasonable penalties for v1olat1on of its
ordinances, orders, bylaws, acts, resolutions, rules and regulations,
© in the form of fines, forfeitires and confinement in the county or
- regional jail or the place of confinement in the municipality, if

: there 1s one, for a term not exceeding thirty days

(3) The fines, forfeitures and confinement shall be recovered,
imposed or enforced under the judgment of the mayor of the
municipality or the 1nd1v1dual lawfully exercising the mayor's
function, or the police court judge of the municipal court judge of a
city, if there is one, and ‘may be suspended upon reasonable
conditions as may be imposed by the: mayor, other authorlzed
individual or judge. '

The Clty of Falrmont ha.s duly enacted certain ordlnances whmh are codlﬁed as AI'thlG'
_171 Parkmg Authorlty, Article 361 Parkmg Genera;lly, Amcle 363 Parkmg Meters, and 365 Off
Street Parkmg Fac1l1t1es Of partlcular 1mport to thls proceedmg are the proh1b1t10ns ﬁnes
forfeltures and penalties set out on sectlon 363 07 of Article 363 Parkmg Meters, which estabhsh
the fines and penalnes a;nd procedures relatlng to overtime parkmg violations.

West Virgz‘nia Code §8--10~1 provides, in part'

[T The’ mayor of every municipality shall see that the ordmanees orders byiaws

- resolutions, rules and regulations of the governing body thereof are faithfully

- executed. He shall have jurisdiction to hear and determine any and all alleged
violations thereof and to convict and sentence persons therefore . . . . [T]t.shall be
his duty to especially to sce that peace and. good order of the mummpahty are
preserved . ... He shall have power to issue executions for all fines, penalties and .
costs 1mposed by him, er he may require the immediate payment thereof, and in
default of such’ payment he may commit the party in default to the Jall of the-
county or counties in which such mun1c1pa11ty is Iocated _

In the CIty of Fa1rmont pursuant to the City Charter and West Vzrgmza Code §8 10-2

these duues are exercised by the J udge of the Mumc1pal Court.

11



Pursuant to the above authority, n conjunction with the municipal powers and the pomts

and authorltres herembefore c1ted the Judge of the Mummpal Court is empowered and. vested _
~ with the sub]ect matter Juusdlenon to enforce the spec1ﬁe provrsrons of Article 363 Parking

Metels and the onrmnal prohrbrttons, fines, forfeitures and penalties as set out in Section 363.07

_..thereof. -
SECOND ASSIGNMENT OF ERROR
" IL  The Circuit Court decrsron refnsmg to grant the Appellants request for permanent

~ injunction should only be overturned on this Court’s fx_ndlng_ an ab_use. of d_iscreti'on,-which.
has not been pled by the Appellants _ ' .

The Appellants oontend in thelr Second ASSIgnment of Error that the Court should have :

) granted a permanent injunction under the prongs of the Camden Clark test for 1n3unct1ve rehef

. The Court below cited and rehed upon the opn‘non of Camden Clark Memorzal Hospzml Corp V.

' Tumer 212 W V. 752, 575 S.H. 2d 362 (2002) In that case, the West V1rg1ma Supreme Court :

held

The granting or refusa] of an injunction, Whether mandatory or preventatlve calls

for the exercise of sound judicial discretion in view of all the circumstances of the
" particular case: regard bemg had to the nature of the controversy, the object for

which the injunction is being sought, and the comparative hardsh1p or
- convenience to the respectlve partles 1nvolved n the award or denial of the Wrrt

Camden Clark 575 S E. 2d 362 at 364
| Under the Camden Clark test the Iower court after rev1ew1ng the Ob_] ect for wh1ch the

“injunction is bezng sought the comparatlve hardshrp or convenience to the respectrve pames

1nvolved and all the circumstances of the partrcular case exercised his sound judlma,l d1scret10n .

in denymg the mjunctron The issue befbre this Court 1s not whether an 1nJunct1on could have

been issued, but the issue is whether the lower court abused its sound judicial'discretion.' In

12
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determining whether or not a court abused its sound judicial discretion, the West Virginia
Supreme Court stated in Chapman v. Catron:
Unless an absolute right to injunctive relief is conferred by statute, the power to
grant or refuse or to modify, continue, or dissolve a temporary [preliminary} or
permanent injunction, whether preventive or.mandatory in character, ordinarily -
rests in the sound discretion of the trial court, according to the facts and the
circumstances of the particular case; and its action in the exercise of its discretion:

will not be disturbed on appeal in the absence of a clear showing of an abuse of
such discretion. - o . o R :

Chapman v. Catron, 220 W. Va. 393, 647 S.E.2d 829 (2007) (citing Syl Pt. 11, -
Stuart v. Lake Washington Realty, 141 W. Va. 627, 92 S.E.2d 891 (1956); Syl Pt. 1, G Corp,
- Incw MackJo, Inc., 195 W Va. 752, 466 S.E.2d 820 (1995); Syl. Pt. 1, Baisden v. West Virginia.
- Secondary Schools Activities Commission, 211 W. Va. 725, 568 S.E.2d 32 (2002)). a
_In' this_'cas"e, the West _Virgin_ia Supreme Court. chOse_ not to distilrb_. the lower court
decision on appeal. In the present case, the Appellants do ot cite any authority which would
- suggest that Judge Fox violated his sound judicial discretion to .the extent that the décision
| 4shou1d be reversed. On the coﬁtrary the _casé law clearly supports the right of a judge to use his
| diScfe_tion and to rule acc_ordingly. For 'thes_'e reasons it is clear that the Appellants Second
As.sigr']ment of Error should be denied. | |
THIRD ASSIGNMENT OF ERROR |
III. The enforcement of unpaid. parking. tickets is well within the -suhjeCt_ matter
Jurisdiction of the Municipal Court; thus making a writ of prohibition an improper remedy
- according to the West Virginia Supreme Court of Appeals. L
. The Appellants' Third Assigmné'nt of Error is that the court below erred by denying writ
of prohibition a’gaihst fhé. City of Fairmont and the Municipal Court be.ca_use'the court lacked . .
jun'sdictidg over the Subj.ecﬁt:matféf..'of ‘the Appellants' breach of contract with the City of |

Fairmont. -

13



‘This arguméﬁt Astarts'. out with an .incorrect assurhption. -The basié for this action Was
clearly unpaid parking meter tickets. By the Appellants.- faﬂing tor pay the _ﬁckets timely, the
alleged cOntract.'. betWeeﬁ the City ;)f- Fa_irmdnt and the Municipal Court became nulll and void.,
The City'_ sent a notice to thf:’ Appellants to appear for unpaid parking tickets and théﬁ issued a

, cépi’és when tﬁe Appellants fai_led'to appear. | |

. Prohibition lies only to restrain inferior courts from proceeding in causes over

- which they have no jurisdiction, or, in which, having jurisdiction; they are
exceeding their legitimate powers and may not be used as a substitute for [a
petition for appeal] or certiorari. ' R '

Syl. pt. 1, State ex rel. Cbnfbrr_i v. Wilson, et al., 203 W. Va 21,506 S.E.2d 58 (1_998).
-. - The Supreme Court has also héld: o :

In determining whether to entertain and issue the writ of prohibition for cases not _
involving an absence of jurisdiction but only where it is claimed that the lower
tribunal exceeded its legitimate powers, this Court will examine five factors: -
whether the party seeking the writ has no other adequate means, such as direct
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or
prejudiced in a way that is not correctable on appeal; (3) whether the lower-
tribunal's order is clearly erronecous as a matter of law; (4) whether the lower
tribunal's order is an off repeated error or manifests persistent disregard for either
procedural or substantive law; and (5) whether the lower tribunal's order raises
new and important problems or issues of law of first mmpression. '

_ T at Syl pt. 2. -
The lower court clearly corr_ectly decided that the parking i_neter- tickets i_ssixed were .
criminal charges and that the Municipal Court had the right to Iproceed to e_nforée the fines I_évied :
by those tickets.
The legi81at_ﬁre may provide for the establishment in incorporated _c_iti'eé', tow_ns_or .
villages of municipal, police or mayors® courts, and may also provide the manner
- of selection of the judges of such courts. Such courts shall have jurisdiction to
enforce municipal 'ordinance_:s, with the right of appeal as prescribed by law.

West Virginia Constitution, Att. 8 Sec. 11,
' - : - 14



The Wesr Vrrgmza Consrzmtzon exphcltly glves mumc1pa1 courts the power to enforce :

ordmances and as cited above parking meter tlckets qualify as an or dmanee vrolatlon

The enttre essence of the Appellants cIalm as {o all phases coneermng the writ of

- proh1b1t1on rests upon whether ot not parkmg tlckets constrtute cnmlnal v1olat10ns or whether

they are c1v11 violations for whwh a civil su1t should be 1nst1tuted To i 1mpose such a rule upon
. c1t1es in the State of West Vrrgmla would requlre a cw11 su1t to be brought for every tlcket issued

to enforce coIlectlon of the tzcket

A c1ty s time and resources Would be exhausted to pursue the v1olat1on ofa parkmg meter

| v101at1on The 01ty Would have to advance the cost of ﬁ]mg suit; complete- service of process
upon the party, and there would be a 1equ1red hearmg before a Magrstrate or if the party did not
| appeai which would be most hkely, an order for default judgment would be prepared entered
and executed upon. -

Th1s posmon brmgs us full circle to the initial argument as to Whether or not the

_ pnncrples of City of Ckarleston v. Beller, C'hamp v. Mchee and Staz‘e v T odd apply The o
argument further crrcles back to the code provtsmns authorlzmg a mummpahty to exermse.
: supemsmn control, and enforcement over ifs streets and the right of a c1ty to have a mumcrpal '

court to act as a Judge on lssues of trafﬁc Vlolatlons The law cIearly supports such a nght and

any other ruhng would be detrlmental to the enforcement of traffic regulatlons adopted by c1t1es
| for the good of the general public.

CONCLUSION

Cities have the rlght to reguIate parklng on pubhc streets for the general good of the

pubhc and to controi trafﬁc ﬂow That nght was exercrsed by the City of Falrmont by having an

authortzed meter matd 1ssu1ng tlckets for parkmg meter vwlatrons The Appellants elected to
o o 15 _
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ignore tlle atte'mpte of the City to regulate the parking .on the public streets. of the 'Ci'ty of
Farrmont Asa consequence parking trckets were 1ssued warning that arrests may be. made and
that warrants may be rssued for the Vlolators arrest Notlce of I—Iearmg was set for parkrng meter
violations, and the Appellants elected not to appear nor to file a Motion for Contmuance

Lea Anne Hawkms and Gretchen Mezzanotte 1gnored the Order of the Municipal Court

dlreetmg thetr appearance the same as they 1gnored the requrrement that they pay Inoney 1nto a

parkrng rneter in the C1ty of Falrmont A caplas was issued for the crimes commrtted and they '
_ sought a permanent 1n3unct10n and writ of prohrbrtren The law in the State of West V1rg1n1a is -
| clear that v1olat10n of a pubhc ordrnance is a crime. Appellants now argue that their vrolatrons
| were cwll in nature Wrthout any law to support the argument The Mummpal Court had clear. _

_]lll‘lSdlCtIOl‘l fo issue a the cap1as under the crrcumstances of thrs case, and ne1ther a writ of -

_ prohrbltzon nor a permanent mjunctmn was approprrate The lower court” d1d not abuse 1ts
dlscretmn in denymg both remedles requested by the Appellants

RELIEF PRAYED FOR

WHEREFORE the Appellees request thls Court to aftirrn the dec1510n of the Marlon

- County Circuit Courl,

5 %&\&m

‘Boyd L, ner (WV State Bar ID #3932)
Counsel Appellees - .

WATERS WARNER & HARRIS PLLC
: _701 Goff Building -
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Clarksburg, West Vrrgmla 26302 1716
: Telephone (304) 624 5571
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