IN THE CIRCUIT COURT OF MARTON COUNTY, WEST VIRGINIA
DIVISION I
LEA ANNE HAWKINS,

“Petitioner,

v. - - CASE NO.: 07-P-94
' ‘ JUDGE FRED L. FOX, II

ANTHONY J. JULIAN, JUDGE, and
MUNICIPAL COURT OF THE CITY OF FAIRMONT,

Respondents.

OPINION[ORDE'

' j oo
ThlS CEEE came before ‘the Court on 20 August 20@7 amr the “Ey
5D Ty
an
Parte Petltlon fox Prellmlnary Injunction, Permanent Injunctlon,

Temporary'-Restraining Order, and Petltlon for Writ of
"Prohrbltlon” of petltloner Lea Anne Hawklns - Lea'Anne ﬁaWkins 

'ewas 'represented by Frances C Whrteman, Esqulrer Anthony J er

L Judge and the Munlclpal Court of the Clty of Falrmont;r

“Munlc1pal Court”)ﬁwere represented by Kevrn V. “

g researched the legal 1ssues ralsed the Court is of the n

the petltron should be denled In support of thls:-f

=conclu31ons of_law

‘Fiﬁdingsibf‘ﬁadt-_ G

Durlng the perlod fronl 01 November 2005

BN through November 2006 petltloner Hawklns received

i .-..5 e I .{-:‘ e




":_At some p01nt ln 200 .

three hundred sevenﬁywee#en (377) parking citations.for
violations of the public parking ordinanees for the
City ef Fairmont, Weet Virginia. Petitiener Hawkins
received all of these eitatione for parking on Ealrmont
City Streets Wlthout depositing the required lawful
dOln(S} in the parking meter. Each c1tatlon provided

for an answer within thirty (30) days.  Petitioner

~ Hawkins dfailed-,to answer. the 'eitations and an

o additional'fine of $lO OO Was levied for each charge as

iw%prov1ded by-the- c1tatlon

2. on 28 December 2006 petitioner Hawkins

'Iexecuted a “Parklng_ Flnes end' Penalty EaYment

dlAgreément”'(here;nafter “Amnesty Agreement”) with the
“l?701ty of Falrmont,_whereby she agreed to pay the sum of.
.?$3 801 OO 1whlch sum represents all the parklng flnes ﬁ

'algand one half of the enaltles lEVled as a result of the'ffrlefn

.~g3three hundred seventy~éeven;(377l parklng CLtatlons

'.nfall behlnd on her payments_

'*ijappear before the Mun101pal Court on 16 August 2007 at:

'Ther parklng flnes and penaltles
: *_3.': Eetltloner: Hawklns telephoned the City

”Atioeney,;Kevin Seneelone, on 16 August 2007 at 2: 30

;peti'loner Hawklns started to:;*”'

She recelved a notlce togﬁ

fﬁ3 30 p m p for hex fallure to make tlmely payments onf‘




“;{“ Hawklns“contends that whlle at the polrce department

p.m. and informed hiﬁlthat she was not going to appear
at the hearing due to commitmehts with her job as.au
Assistant Prosecutor for Marion County. She‘never
filed a formal request for continuance'at any time.
4.- When Petitioher Hawkins failed to appear at
the scheduled hearlng, Munlclpal Court Judge Anthony J.
Julian lssued a oapras for her arrest. Later on that
same .date;_petitioner HaWkins was arrested. at the

Departmeht:dof Health and Human- Resources while

' “conductlng multl dlSClpllnary téam’ meetlngs wrth the”““'

West Vlrgrnla Department of Health and Human Resources,

as part of her dutles as Assrstant Prosecutor for

Marlon,County Petltloner Hawklns was thereafter taken_

lnto custody to the Falrmont Clty Pollce Department

o where she was flngerprlnted and processed Petltloher_a

-f“sheﬁfully sat“sfled the Clty of Falrmont by paylng'

'“CaplsS/Fall to;Appear ofIParklng Flne” was scheduled '

_ffor 21 August 2007 at 7 30 a . 1n Munrcrpal Court

Petltloner Hawklns thereafter flled her petltron wrth'
Ehflthls Court alleglng that the Munrcrpal Court lacked.'_a_

. jurlsdlctlon to 1ssue the caplas _inasmuch -as_ﬂﬁo_f

“arralgnment” T oon the charge ]acf

?
:




criminal complaint or citation was ever filed .in
Municipal Court; that any breach of thé Amnesty
Agréement was a civil and net a criminal matter; and
thét petitidnér Hawkins was never chaﬁged with any
cfimiﬁal'offeﬁse which would warrant the capias and
sjbsé@ueﬁt-arrest
'é. : At the hearlng on 20 Rugust 2007 this Court
"étayéd all further proceedlngs on the matter,.

Conclu51ons of Law_ _'

e Vlrglnla Ccode §" 53+11" states ‘that:

_ The ert of prohlbltlon shall lle ‘as a

- matter of right in all cases of usurpation

and abuse of power, .when the inferior court

has no jurisdiction of the subject matter in

" controversy, or, ‘having such jurlsdlctlon,
. exceeds 1ts legltlmate powers.

SRR S The Supreme Court of Appeals of West Vlrglnla

h(hereinafter “Supreme Court") has held

[p]rohlbltlon lles only to restraln lnferlor
' courts from.proceedlng dn causes’over which
‘they have no ‘Jurisdiction, or,  in’ which,
S _haV1ng jurlsdlctlon,- they'_aref exceedlnq
“their legltlmate powers and may not ‘be used’
as a Substltute for‘[a petltlon for appeal]
: ertlorarl AR L~-~ ‘ o

.“pt l “State ex. rel Confortl v, Wllson, et al;,'
21

Sy
203" W Va

”“fifgg57 TﬁéfSﬁ§fe@é C9ﬁrﬁ'héé'éléofhéld{;“i

"'ﬁ_[l]n determlnlng whether to entertaln and _
. ‘issue the writ ‘of prohlbltlon for cases not
'ffjlnvolVLng an absence of ]urlsdlctlon but

, 506 S.E.2d 58_(l998)(c;tationﬂomitted);'




o denial of the writ

only where it is claimed that the lower
tribunal exceeded its legitimate powers,
this Court will examine five factors: {1}
whether the party seeking the writ has ne
other adequate means, such as direct appeal,
to obtain the desired relief; (2) whether
the petitioner will be damaged or prejudiced
in a way that is not correctable on appeal;
(3) whether the lower tribunal’s order is
clearly erroneous as a matter of law; (4)
whether the lower tribunal’s crder is an oft
repeated error or manifests persistent
disregard for either procedural or
substantive law; -and (3) whether the lower
tribunal’s order raises new ‘and important
problems or issues . of law - of first
impression. X

Id. at Syl. pt. 2 (citétibn:omitted).'-

-}41 :'Thé  above 'cited' factors are ~general

”~H;§ﬁidéliﬁé§'ahﬁ_ﬁeed not all be Sétisfied;_however,'"the

"~-fthifd{faéﬁbr}fihé”QXisﬁehge of clear €rror as a matter

¢ ting ‘or ref gal{cfﬂan-injunction,
Whetherﬂmandat¢ry;Qerreventative,-calls for
the”eXefciSéTof?éound}judicial discretion in
Yiew fbf;ﬂallﬁ”thefféiréumstancés_”Of'fthe
'aﬁtiéulérgbéséffregarq?beinq-had?tofthej -
-nature .of the controversy, ‘the ‘object for -

 ”ﬁhich]tﬁe,injdﬁéﬁionﬁ;s_beingfsoUght[iand .
3 _the5comparativeﬁhardship'or;Convenience to
o the respective parties involved in the award

. iS&l;;ﬁt.;?,'baﬁdeh¥CiérkxMémdfial'Hosﬁitéi Corp. v,
: Turne:,-2;2 W}V&._?SZ,_575 5.E.2d 362'(2002){citation_

:  15 £;
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omitted).

.6. Initially, the Court hoids that although
petitioner Hawkins titled her petition as an "Ex_ Parte
Petition for Preliminary Injunction, Permanent
Injunctlon, Temporary Restraining Order, and Petition
.for ert of Prohlbltlon," the respondent recelved
notice of the hearlng and was preaent and heard by the’

-_Court; Hence, the Court Wlll not analyze the cage 1n'

'the same manner as a tradltlonal eX parte proceeding.

7. The- Supieme_ Court has held that "Ea}
v1olatlon of the publlc ordlnances of cities, towns,
and v1llages are strlctly crlmlnal in nature, being

=offenses agalnst the publlc, and not merely prlvate

"'wronqs. '%Syl pt l CltV of Charleston V. Beller, 45

.'“ 152{1898)(see also Champ v. Mo@hee,=’

*”7ofs E. 24 445 (1980))

‘the jatthori

dedﬁﬁadrew J

(1996)(c;t1ng'W}Va R Crlm P 4(a)),

S ss0o581

f[ regardlng parklng meter vzolatlons in Sectlons Article i

efendant falls to appear pursuant to'fﬁ";”'“
l Court the Munzcapal Court hasp a€ﬂf'

o lSSUG a caplas or warrant State v e

& 196 w Va 615 620 621, 474 S.E.2d 545 .f'

3 lty of Falrmont has enacted ord;nances'ﬁf'




171, Parking Authority; Article 363, Parking; Article
363, Parking Meters; and Article 365, Off Street
Parklng Facilities. Section 363.03 states that "[n]o
person'shall cause, allow or permit a vehicle to occupy
_a'patking meter space . . ., unless he shall deposit
such.lawful coin of the:United States of appropriate
-Vdenomlnatlon in the adjacent parklng'meter, as required

<by dlrectlons on the meter.™

10. Section 363.07  of Artlcle ’363, ‘Parking
-.Yﬁ#Metets, establlshes the flnes_ and penaltles and
_ffprocedures relatlng to overtime parklng v1olatlons

ftiThlS Artlcle specxflcally states that '"[1]n addition.

.f.to any other remedles whlch may be avallable for the

,collectlon of any flnes and penaltles assessed pursuant

*penaltles shall be a debt due and ow1ng the Clty whlch;f

'aﬁ;The Court is of the oplnlon that based on the.t:

':ff penaltles assoc¢ated w1th the parklng Cltatlons and i

Amnesty Agreement

o the prov151ons of thls sectlon sald flnes and_ :ij

c1ted Falrmont Clty Ordlnances, thete is noj.iﬂa

Question that the Munlc1pal Court had jurlsdlctlon over'tl:*;;fl

ét tlonerJHawklns 1n order to collect the flnes and ;fl Sl




12. ' The Court also finds that the Municipal Court

'Amnesty Agreement The.Amnesty,Agreement however, was

-_the result of an agresment made between the petltloner

s the Clty of Fairmont on the underlylng parklng

ICitatlons These catatlons were in fact the subject of
fthe hearlng for which the petltloner failed to appear

ff”It fiéh undlsputed that . petltloner Hawklns recelved

;fnotlce‘lgf"Lthe_ hearlng,-;sh‘ did aefh;request ;a'

:}contlnuance for the hearlng

and.she dld not appear at

he hearlng

thls caseﬂ

annet satlsfy the flve factors- in’ State ex rel

_foccur 1f thlS case should contlnue ln Munacapal Court

‘rsﬁé' clalms ”shef would be}i

Inot proper because petltloner Hawklns

_onfortl above : Petltloner Hawklns could ea51ly appeal B

.”ﬁhis case She has not shewn any damage that COUld_ Lf¥g}f

uaubjectlng herself _tdf7:'




In reality she would be rightly"subjeeted to
proceedlngs fcr her fallure to abide by the Amnesty
-Agreement, an agreement made to reduce her burden of
paying all of the fines and penalties associated wrth.
the 3?7 parklng crtatlons she recelved The Court does
net flnd that the Munrcrpal Court’s Order regardrng the'
caplas is_ clearly erroneous because, as rndlcated
' above the court had the authorlty to issue a caplas
V?for Her fallure to appear at a hearlng, the subJect of
'whrch was the underiylng three hundred seventy—seren

o .(377) parklng crtatlons

'"ﬂfl For the same reasone _the Court also holds"‘ |

1_,3that there are no'grounds for 1n]unct1ve rellef ln thls

"”case ‘as well;

”3Acoord1hgly,

Petltlon for Prellmlnary .In un tlon,.

Temporary‘ Restralnlng Order,efend Petltron*ii

Prohrbltlon” be, and the same 1s, hereby,_DENIED

‘:%- The Czrcult Clerk of Marlon County is dlrected to prov1de
certlfled coples of thlS “Oplnlon/Order" to Frances C Whrteman

Esqulre,: at Whmteman Burdette | PLLC Post Offlce Box 2798

Falrmont West Vlrglnla 26555 2798 and to Kev1n v. Sensalone,'




Esquire at City of Fairmont, Post Office Box 1428, Fairmont, West

Virginia 26554,

ENTER: 23 OCTOBER 2007

"FRED ¥

ANy
. FOX, 711, CIRCUIT JUDGE

A m_w o TESTED
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