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I.  INTRODUCTION

The Appellant filed a common law negligence claim against the Appellees which the Circuit

Court of Harrison County dismissed by its Order of June 21, 2007, (the subject of this appeal)
because the Appellees Wére immune from liability under the West Virginia Workers® Compensation :
Act.! Record (hereinafter “R”) 1-8. Prior to filing the Complaint, the Appellant settled with Linda

Hall’s insurance company for policy limits and agreed to rélease the Appellees Linda Hall and

'Donald Roach filed a Motion to Dismiss on April 17, 2007, thereafter, Unjon Drilling, i
Inc., and Kevin Wright filed a Motion to Dismiss. R 7/5-20: R 43-52. Both Motion’s argued that
the Appellees were immune from liability under the West Virginia Workers’ Compensation Act,
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Doﬁald Roach fr.om all liability with the condition that the Appellant be permitted to sue Linda Hall
and Dpnald Roach in name only._ Lihda Hall was Donald Roa(_:h’s gir_lfriend-and the owner of the.
automobile Donald Roach drove on the...night of the_ accident. |

After the Circuit Court’ls June 21, 2007, Ozxder the Appellant requested léave from the Circuit
Court 1o file an Amended Complaint ﬁsseﬁing a “deliberate intent” claim pursuant to West Virginia
Code Section 23-4-2, against the Aﬁpellees, which the Circuit Couft granted. R 146-152, The
Appellant’s “deliberate intent” claim is still pending in the Circuit Court of Harriéon County and haé
been stayed at the request of the Appellant pending this Court’s decision. Clearly, the Appellaﬂt has
aremedy in faw, but nevertheless, the Appellant has proceeded with this appeal, apparéntly intending
to asé,ert a common law.negligence claim and a “deliberate intent” claim against the Appellees
despite the contradiction.

The Appellant appealed the Ci.rcuit Court’s June 21, 2007, Order beéause the Circuit Court
found that Daniel Fallé v;/as within the scope of his elﬁployment when he sustained injuries
contributing to his death, thus, the immunity afforded under the Workers” Compensation Act
applied. R79-80 & 81-85. The Appellant argues that Daniel Falls was not within the scope of his
employment, an argument in which we agree; hqwever, the Appellant’s Complaint plead that Daniel
F ails was within his scope of cinplbyméﬁ%: - S

The Appellant’s common rlawr negligenée Cofnblaint stated that “the injuries suffered by
Daniel Falls were caused by the work-related negligence of Union Drilling, Inc., énd its employees,
Kevin Wright and Donald Roach.” R I-8 (emphases added). Clearly, asserting that Daniel Falls was
within the scope of his employment. The Appellant further stated that the actions and omissions of

Donald Roach were within the scope of his employment and/or agency relationship, or his conduct
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within the doctrine of respondeat superior with Union Drilling, Inc., being the principal and Donald

Roach an agent of Union Drilling, Inc., at the time of the accident. R 1-8,

Based on the Appellant’s Complaint, Donald Roach was acting within his scope of

employment and as an agent of Union Drilling, Inc., at the time of the accident; thus, he was immune

from liability for his negligent conduct under the West Virginia Workers’ Compensation Act. These

clear and logical findings, based on the Appellant’é Complaint, are exactly what the Circuit Court

of Harriso_n_ County found in its June 21, 2007, Order.

The Appellant would like to formulate the issue in this appeal as whether or not Donald

Roach, Kevin Wright, and Union Drilling, Inc., can claim the blanket immunity of the West Virginia
Workers” Compensation Act with regard to the wrongﬁil death of a completely disconnected third
party (Daniel Falls), e_l_ilegéd_ly stretching the Act’s immunity to cover injuries to non-employees;
however, this is not the issue on appeal.

The issue on appeal is w}-iether the Circuit Court of Harrison County erred in its June 21,
2007_, Order, granting Appellees” Motion to Dismiss, concluding that the Appellees', Union Drilling,
Inc., Kevin Wright and Donald Roach were entitled to immunity for all claims brought by the
Appellant pursuant to the- Workers” Compensation Act because, as plead in the Appellant’s
Complaint, Daniel Falls® death occurred within the scope of his employment.

The Appellant’s Appeal Bricf alleges, for the first time, that the Daniel Falls was killed after
leaving Union Drilling’s work premises after his work shift had ended and, therefore, that his death
did not (result from) and occur (in the course of) his employment. See Appellant’s Appeal Brief, pg.
7 Accordingly, the Appellant alleges in her Appeal Brief that the Circuit Court erred in granting

Donald Roach’s Motion to Dismiss, because the decedent Daniel Falls and Donald Roach’s actions




fall into the “going to or coming from work” exception to the immunity provided under the Workers®

Compensation Act; thus, irmﬁunii‘y does notapply to Donald Roach and the Appeliant has acommon

law negligence cause of action against Donald Roach. Jd. The Appellant’s Complaint, however, -

alleged no such allegations and none were présented to the Circuit Court_beforje it made its ruling
on the Donald Roach> Motion to Dismiss, uhtil the Appellant’s Appeal Brief. -

. STATEMENT OF FACTS |

The Appell_ant; by céunsel, filed a Complaint in .the Circuit Court of Harrison County, West
Virginia, on December 16, 2006. R /-8. The Appellant states in her Complaint that the deceaéed,
Daniel Falls, was an employee of Union Drilliﬁg, Inc., and on February 4, 2005l, was~involv¢d in an
automobile accident resulting in his death.‘R 1-8. The deceased was a guest passenger of Donald
Roach, who was drivingfhe automobile i1ivolved in the accidc_ant and who .fell asleep while driving,
after working a 31-hour work shiﬁ along with the deceased. R /-8, The aﬁtomobile accident
occurred on U. S. Route 250, a public highway, severaﬁ miles from the. jéb site. See Appellant’s
Appeal Brief, pg. 4. 7-

The Appellant alleged in her Complaiﬁt that the Appellees created an unsafe workplace and
wor_k environment, and allowed to exist unreasonable risk of harm to their employees aﬁd public,
by routinely requiring Union Drilling, Inc.’s, employees, which the deceased and Donald Roach
were, to regularly and consistently work excessive hours without adequate rest or sleep. R 1-8. The
Appellant stated in her Complaint that, by acqﬁiescing, encouraging,_ authorizing, and otherwise

condoning the driving by Donald Roach, the Appellees joined and conspired to violate the common

law, were grossly negligent, and violated the laws of the State of West Virginia, and it was-

foreseeable that such conduct would place others in jeopardy. R 7-8. The Appellant also stated in
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- her Complaint that witho_ut such conduct Donald Roach would not have had the means to end the
life of Daniel Falls or the financial iﬁcentive to engage in such conduet and drive on the public
highways. R 7-8. |

The Appellant also stated in her Complainf that Donald Roach was the supervisor of the
deceased, Daniel Falls, and was responsible for directing the. activities of Daniel Falls, which
included the number of hours aﬁd work performed by these employees. R /-8, The Appellant
further stated in her Complaint that the actions and lo_mi'ssions of Donald Roach were within the
scope of his employment and/br agency relationship, or his condu(;t within the doctrine of respondear

| superior with Union Drilling, Inc., bcing the principal and Donald Roach an agent of Union Drilling,
Inc., at t_he time of the a.ccident. R 18
III. PROCEDURAL HISTORY

Donald Roach, by counsel, filed a Motion to Dismiss, arguing that the Appellant’s Complaint

must be dismissed, pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, because
Donald Roach, as stated in the Appellant’s Complaint, was acting within the scope of his
employment and as an agent of Union Drilling, Inc., at the time of the accident, and is immune from

liability for his conduct under the West Virginia Workers’ Compensation Act, R /5-20.

Donald Roach argued in his Motion to Dismiss that, pursuant tp West Virginia Code Section
23-2-6, Union Drilling, Inc., cannot be liable for viclation of common law negli gence, no matter how
gross or aggravated, conduct which was not specifically intended or willful, wanton, or reckless
misconduct, which results in an employee’s death, as alleged in the Appellant’s Complaint. R 15-20.

Donald Roach argued that such immunity applies to Union Drilling, Inc.’s employees, pursuant to




West Virginia Code Section 23-2-6A, which Donald Roach was at the time of the events alleged in

Appellant’s Complaint. R 15-20. Thus, Donald Roach is immune f_rém liability.

Donald Roach argued that the Workers’ Compensa‘don immunity from suit can only Vbe- lost
if the employee or person against whom liability is asserted acted with “deliberate mntent;” however,
the Appellant, in her Complaint, did not plead a “deliberate intent” cause of action to pierce t_h_e.
immunity provided to Donald Roach undér the Workers’ Compensation Act. Id.

Donald Roach argued in hls Motion to Dismiss that the Appellant acknowledged in her
Complaint that Donald Roach “was the supervisor of the deceased Daniel Falls and was responsible
for direcﬁng the activities of Daniel Falls . . .which included the number of hours and work
performed by these employees.” R 15-20; R 1-8. The .Apbellant further states that the actions and

omissions of Donald Roach were within the scope of his employment and/or agency 1"elé.ti0nship,

or his conduct within the doctrine of respondeat superior with Union Drilling, Inc., being the-

, .I:Jf.incipal, and Donald Roach an agent of Union Drilling, inc., at the time of the accident. R 15-20;
R 18 |

Accordingly, Donald Roach was acting within the scope of his erﬁployment and as an agent
of Union Drilling, Inc., at the time of the accident; thus, he is immune from liability for this negligent
conduct. under the West Virginia Workers’ Cornpensation Act. R. 15-20. Donald Roach further
argued that since no cause of action exists against him, the Appellant’s Complaint must be dismissed

as to Donald Roach, pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure. R 15-

20.

Accordingly, the Circuit Court, construing the Appellant’s Complaint most favorable to the |

Appellant and assuming all allegations as true, granted Donald Roach’s Motion to Dismiss. The

6
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Circuit Court stated in its June 21, 2007, Order that Donald Roach, at ali times relevant to this
proceeding, was an employee of Union Drill-ing, Inc. R 79-80 & R 8185 ‘The Circuit Court found
that, in her Complaint, the Appellant alleges the injuries suffered by Daniel Falls were caused by
the work-reléted negligence of Donald Roach. R 79-80 & R 8/-85. The Circu_it Court found that,
as alléged in Appellant’s Complaint, the work-reléted negligence of Donald Roaéh, was the direct
and proximate cause of Daniel Falls’ fatal injuries. R 79-80 & R 81-85. The Circuit Court foﬁnd that
Appellant did not allege that Donald Roach violated West Virginia’s “deliberate intent™ statute, West
Virginia Code Section 23-4-2(d). R 79-80 & R 81-85. The Circuit Court correctly found that,
pursuant io West Virginia Code Section 23-2-6, Donald Roach was entitled to swéepiﬁg immunity
from common law tort claims from negligently .inﬂicted .injuries because he was a Union Drilling,
 Inc. employees. R 79-80 & R 81-85.

-+ The Circuit Court concluded that, because Dénald Roach was entitled to immunity for all
claims brought in the above-styled matter, the Appellant, individﬁally and as admihisirator of thé
Estate of Daniel Falls, had failed to state a cause of action upon which relief could be granted. R 79-
80 & R 81-85. Accqrdingly, the Circuit Court, pursuant to Rule 12(b)(6) of the West Virginia Rules
of Civil Procedure, found that Donald Roach must be dismissed from this civil action as a matter of
law. R 79-80 &R 81-85. |

The Appellant filed a Motion for Reconsideration arguing that the Circuit Court’s June 21,
2007, Order was in errdr, alleging for the first time that the incident leading to the decedent’s death
did not occur “within the work zone” or “did not occur as a result of decedeﬁt’s employment”; thus,
the Workers’ Compensation Act immunity did not apply. R 86-89. Additionally, the Appellant filed

an Amended Complaint, asserting a “deliberate intent” claim against the Appellees. R 90-95,




The Circuit Court denied the Appellant ’s Motion for Reconsideration; however, the Circuit
Céurt did grant the Appellant’s motion to.amend her Complaint, allowing the Api:)ellant to assert
a “deliberate intent” cause of action against the Appellees, which is still pending. R 7197-192; R 131-
132; R 133-135; R 146-152.

IV. THE STANDARD FOR REVIEW

| The issue before tl;e Court is whether the Circuit Court of Harrison Counfy érred in gfanting
Donald Roach’s_Motilon to Diémiss, which dismissed the Appellant’s Complaint, which élleged
workplace negligence, pursuant to the immunity afforded to him,_as an employee of Union Drilling,
Inc., pursuant to the West Virginia Workers’ CompenSation Act. |
-"Appellate review of a circuit court's order granting a motion to dismiss a complaint is de

novo." Syllabus Point 2, State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. 770,

461 S.E.2d 516 (1995). A motion to dismiss pursuanf to Rule 12(b)(6) of the West Virginia Ruleg

of Civil Procedure is a means of testing the formal sufficiency of a complaint. See Collia v.

MeJunkin, 178 W.Va. 158,358 S.E.2d 242 (1987), cert, denied, 484 UsS. 944,108 S.Ct. 303 (1987);

Mandolitis v. Elkins Indusiries. Inc., 161 W.Va. 695, 717, 246 S.E.2d 907, 920 (1978)(superseded

in part by statute see Gallapoo v. WalMart Stores, 197 W. Va. 172, 475 S.E.2d 172 (1996)). A

motion to dismiss enables a court to weed out unfounded suits, Harrison v. Davis, 197 W.Va. 651,

478 S.E.2d 104 (1996). The primary purpose of a motion to dismiss is to seek a determination of
whether the Appellant is entitled to offer evidence in support of the claims made in the complaint.

Dimon v. Mansey, 177 W.Va. 50, 52,479 S.E.2d 339 (1996). For purposes of the motion to dismiss,

the complaint is construed in the light most favorable to Appellant , and its allegations are to be

taken as true. John W. Lodge Distrib. Co, v. Texaco, Inc., 161 W. Va, 603, 245 S.E.2d 157 (1978).




| Although a motion to dismiss for failure to state a claim is viewed with disfavor, if a Appellant’s

Complaint states no cause of action upon which relief might be granted, then the Appellees® Motion

to Dismiss should be granted. S_éé Fass v. Nowsco Well Services, Ltd.‘ 177 W, Va. 50, 350 S.E.2d
562, 564 (1986).

V.  DISCUSSION OF LAW

A.-  The Circuit Court correctly granted Donald Roach’s Motion to Dismiss

pursuant to Rules 12(b)(6) of the West Virginia Rules of Civil Procedure

- because the Appellant’s Complaint alleged that Daniel Falls injuries were do to

work-related negligence, which clearly placed him within the scope of his

employment, entitling the Donald Roach immunity from suit under the West
Virginia Workers’ Compensation Act.

A motion to dismiss pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure

'is__a means of testing the formal sufficiency of a complaint, See Collia v. MecJunkin, 178 W.Va. 158,

358 S.E.2d 242 (1987), cerl. denled, 484 1J.S. 944, 108 S.Ct. 303 (1987); Mandolitis v. Elkins

Industries. Inc., 161 W..Va. 695, 717,246 S.E.2d 907, 920 (1978)(superseded in part by statute see

G-allapoo v. WalMart Stores, 197 W. Va. 172,475 S.E.2d 172 (1996). The Appellant’s Complaint
stated that “the injuries sufféred by Daniel Falls Qere caused by the work-related negligence of
Union Drilling, Inc., and its employees, Kevin Wright and Donald Roach.” R /-8 (emphasis added).'
Thus, based on the Appellant’s Complaint, Daniel Falls was within his scope of employment and

an agent of Union Drilling, Inc., at the time of the accident because his injuries were work-related.

The Appellant further states that the actions and omissions of Donald Roach were within the.

scope of his employment and/or agency relationship, or his conduct within the doctrine of respondeat
superior with Union Drilling, Inc., being the principal and Donald Roach an agent of Union Drilling,

Inc., at the time of the accident. R /-8, Thus, based on the Appellant’s Complaint, Donald Roach
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was acting within his scope of employment and as an agent of Union Driiiing, Inc., at the time of the

accident,

Pursuant to West Virginia Code Section 23-2-6, Donald Roach, cannot be liable for the
violation of common law negligence. Donald Roach was acting within his scope of employment and
as an agent of Union Drilling, Inc., at the time of the accident; thus, he is immune from Hability for
his negligent conduct under the West Virginia Workers’ Compensation Statute.

* Pursuant to West Virginia Code Section 23-2-6,:

[a]ny employer subject to this chapter who subscribes and pays into the workers'

compensation fund the premiums provided by this chapter or who elects to make

direct payments of compensation as provided in this section is not liable to respond

in damages at common law or by statute for the injury or death of any
employee, hewever occurring, after so subscribing or electing, and during any
period in which the employer is not in default in the payment of the premiums or
direct payments and has complied fully with all other provisions of this chapter.

W. VA, CoDE § 23-2-6(2007) emphasis added. Furthermore, such immunity applies to the

employer’s employees pursuant to West Virginia Code Section 23-2-6A, which states:

[tihe immunity from liability set out in the preceding section shall extend to every
officer, manager, agent, representative or employee of such employer when he

is acting in furtherance of the employer's business and does not mﬂ]ct an injury
with deliberate intention.

W. VA. CODE § 23-2-6A(2007) emphasis added.

The West Virginia Supreme Court in Bias v. Eastern Associated Coal Corp., 220 W. Va. 190,

640 S.E.2d 540, 547 (2006), stated that there are only three exceptions, where immunity provided
under the Workers® Compensation Act will not apply to an employer. The Court stated that;

[a]n employer wha is otherwise entitled to the immunity provided by W. Va. Code

§23-2-6 (1991) may lose that immunity in only one of three ways: (1) by defaulting

in payments required by Workers’ Compensation Act or otherwise failing to be in
compliance with the Act; (2) by acting with deliberate intention to cause an

10




employee’s.injury as set forth m W. Va. Code §23-4-2(d); or (3) in such other

circumstances where the West Virginia Legislature has by statute expressly provided

an employee a private remedy outside the workers® compensation system.

Bias, 640 S.E.2d at 547.

The Appellant did not assert in her Complaint thét Union Drilling, Inc., the employer of
Donald Roach, defaulted in the payment of Workers® Compensation premiums. Neither did the
Appellant rely on a statute expressly permitting a tort claim against the Appellees iﬁ her Compla.int.
Moreover, the Appellant did not allege the elements of a “deliberate intent” claim in her Complaint.
Therefore, the Appellant had no basis to assert that Union Drﬂling, Inc., and subsequently Donald
Roach, lost their immunity under the Workers” Compensation Act.

The Circuit Court stated in its June 21,2007, Order that, according fo the allegations asserted
in the Appellant’s Complaint, Donald Roach, at all times re-leyént to this proceeding, was aﬁ
employee _Of Union Drilling, Inc. R 79 & R 81-85. ‘The Circuit Court found that, in her Complaint,
the Appellant alleges the injuries suffered by Daniel Falls were caused by the work-related
neglige:éce_ of Union Drilling, Inc., and its employees, Kevin Wright and Donald Roach. /d.
‘(emphasis added). The Circuit Court found that, as- élleged in Appellant’s Complaint, the work-
related négligence of Union Drilling, Inc., and its employees, K_evin Wright and Donald Roach, was
the direct and proximate cause of Daniel Falls’ fatal injuries, /d. The Circuit Court found that the
Appellant did not allege that any of the Appellees violated West Virginia’s “deliberate intent”

statute, West Virginia Code § 23-4-2(d). /d> The Circuit Court found that, pursuant to West

Virginia Code Section 23-2-6, Union Drilling, Inc. and its employees, Kevin Wright and Donald

A frer the Court’s June 21, 2007, Order, dismissing the Appellant’”s negligel1ce common
law claim, the Appellant’s filed an Aménded Complaint alleging the Appellees violated the West
Virginia “deliberate intent” statute. R /46-152.

11
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Roach, were entitled to éweeping immunity from common 1a§v tort claims from ﬁegli gently inflicted
injuries brought by Union Drilling, Inc. employees. /d.

~The Circuit Court concluded that, because Donald Roach was entitled to immunity for all
claims brought in the above-s.tyled. matter, the Appellant, individually and as administrator of the
Estate of Daniel Falls, had failed to state a éause of action upon which relief could be granted. /d.
Accordingly, the Circuit Court, pu‘rsuant to Rule 12(b)(6) of the West Virginia Rules of Civil
Procedure, fouﬁd thaf Donald Roach must be dismissed from this civil action as a matter of law, [_c_i

As previously stated, a motion to dismiss pursuant to Rule 12(b)(6) of the West Virginia

Rules of Civil Procedure is a means of testing the formal sufficiency of a complaint. See Colliav.
McJunkin, 178 W.Va. 158, 358 S.E._Zd 242 (1987), cert. denied, 484 U.S, 944, 108 S, Ct. 303

(1987); Mandolitis v. Elkins Industries, Inc.., 161 W.Va. 695, 717, 246 S.E.2d 907, 920

(1978)(superseded in part by statute see Gallapoo v, WalMart Stores, 197 W, Va. 172, 475 S.E.2d

172 (1996)). The Appellant’s Complaint clearly stated that the injuries the decedent sustained were
work-related and the proximate cause of his death, and that Donald Roach was acting within his
scope of employment and as an agent of Union Drilling, Inc., at the time of the accident; thus, the

Court did not commit error when it granted Donald Roach’s Motion to Dismiss because, as an

employee of Union Drilling, Inc., Donald Roach enjoyed the immunity under the West Virginia

Workers” Compensation Act.

The Appellant argues throughout her brief that Daniel Falls was a completely disconnected
third party and had no connection to the Appeilees. The Appellant’s brief argues that ‘.‘Daniel Falls’
death clearly did not occur ‘in the course of” his employment nor was it the result of his employment

as he was an innocent passenger in a vehicle on a public highway.” See Appellant's Appeal Brief,
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pg. 14. The Appellént, however, knowingly disregards one thing, Daniel Falls wasnot a corhpl_etely
disconnected third party, Daniel Falls was an employee of Union Drilling. The Appellant’s
Complaint admits that Daniel Falls sustained inj urieé which were do to werk-related negligen.ce.
Clearly, any injuries which are characterized as work-related must be sustained while in the scope
of émployment. Even if this clear assertion by the Appellant in her Complaint is somehow
misinterpreted or disregarded, Daniel Falls’ injures still occurred within the scope of his employment
with Union Drilling because Donald_ Roach was within the scope of his employment as a Unicn
Drilling employee, |

The Appellant asserts in her Complaint that Dénald Roach was acting within the scope of
his employment when he was traveling home wifh the Appellant on that fatal night. The Appellant
clearl_jz has to establish that Donald Réach was acting within the scope of his employment with
Union Drilling, Inc., so the Api).ellant can sustain a cause of action under the theory of respondent
;S'uperior against Union Driﬂiﬁg. HoWever, the Appéllant’s argument fails to follow its logical

conclusion. If Donald Roach was acting within the scope of his employment while traveling home

with Daniel Falls, then Daniel Falls had to be acting within the scope of his employfnent'as an

“employee of Union Drilling, Inc., because he was acting in the same capacity as Donald Roach, he
was traveling home. Donald Roach’s conduct cannot be classified as one thing, and the same
cdnduct by Daniel Falls be classified as soniething else. One type of conduct cannot be classified
two different ways depending on which way will allow the Appellant to sustain a cause of action
against Union Drilling, Iﬁé., unde; the thedry of respondent superior. Both Donald Roach and
Daniel Falls were traveling together with one objective, to return home after a long day of work.

Thus, if Donald Roach’s conduct was within the scope of his employment with Union Drilling, so
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too was Daniel Falls’ conduct.

If this Court was to remand this case, as requested by the Appellant, to determine if Donald
Roach and Daniel Falls were wit'hir_l the scope of their employmeht, not convinced by the Appellant’s
clear -assertion in her Complaint, there would only be two possible findings. The first, Donald
Roach and Daniel Falls were within the scope of their ernpldymént, the Workers’ Compensation_l Act
would apply and Donald Roach would be immune from liability. The second, Donald Roach and _
Daniel Falls were not within the scope of their employment, the Workers® Compensation Act would B
nof apply and the Appellant would lose its cause of action under fespondent superior againﬁ Uﬁion
Drilling bqt maintain its cause of action against Donald Roach, The Appellant, however, has already

| released Donald Roach f_rom any liability, settling with Donald Roach and Linda Hall before the

Complaint'wa-s filed. Therefore, the_Apf)eHam would have no cause of action.

A third scenario, the scenari.o that the Appellant is arguing for, that Donald Roach was. within
the scope of his employment and Daniel Falls was not within the scope of his employment is not a
possible. finding. See Appellant’s Appeal Brief pg. 10-17. As previously addressed, Donald
Roach’s conduct cannot be classified asone thing and the same conduct by Daniel Fallé be classified
as something else because Donald Roach and Daniel Falls were both traveling together with one
objective, to return home after a long day of work. One type of conduct cannot be classified two
different ways depending on which way will allow the Appellant to sustain a cause of action against
Union Drilling, Inc., under the theory of respondent superior. Even if the Court applied the test
under the “coming and going” exception, as the Appellant argues the Circuit C_ou;‘t should have -
done, to determine if Donald Roach could have been within the scope of his employment as the

driver and Daniel Falls was not within the scope of his employment as the passenger, the result
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would be the same.’
This Court discussed the “going and coming” exception in the case of Courtless v. Jolliffe

203 W, Va 258, 507 S.E.2d 136, 264 (1998), referencing the Florida case of Standley v, Johnson.

In S_tandle-y, an employee had traveled to a drﬁgstore to purchase medicine for his wife on his way
to work. Id. After geﬁ:ing the medicine, he went to a gas station and purchased a gallon of gas for
use in the lawn mower at his Work. Id. Johnson then dropped the medicine off at his home and
proceeded to work, stopping af another service station to purchase gas fér his truck. Id. As Johnson
pulled oﬁt of this second service station, he turned into the oncoming traffic, striking Standley's car.
1d. Part of Johnson's work at a local nursery was'keeping the lawn mower filled with gas and his

truck was used in his work for hauling dirt and fertilizer. Id.

The plaintiff argued that the lower court erred in “determining as a matter of law that no
material issue of fact exists as to whether employee Johnson was within the scope of his employment
at the time the accident occurred, thereby rendering employer vicariously liable for Johnson's

negligehce.’f Id.

The Standley court reasoned that it is the well recognized rule that an emioloyee driving to
or from work is not w-ithin the scope of employment so as to 'impose liability on the employer. /d.
However, in this case, Johnson was doing more than merely driving to work, he was instructed to
keep the lawn mower filled with gas and was in fact transporting gas to the nursery as part of his _]Ob

and for the beneﬁt of his employer. id.

*The “going and coming” exception has been applied in the workers compensations
- context; however, the Court has never held that it is equally applicable to the tort context..
Courtless v, Joliffe 203 W.Va. 258, 507 S.E.2d 136 (1998)
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Thus, the .court in Sltandley' determiﬁe& tﬁat the test to determine if an employee was within
the “coming and going” exceﬁtion was based on two criteria, the employees intent and conduct. Tﬁe
court looked at Johnson’s intent in getting the gasoline, which was to cut the lawn of his employer,
one of his job duties. The court looked at his conduct, the actual physical act of transporting the

gasoline to his employer for his employers benefit.

If this Court was to apply this same critetia to the facts in this case, both Donald Roach and
Daniel Falls” intent and conduct are the same. Donald Roach and Daniel Falls were both traveling
* home after work to go to bed after working a thirty-one hour work shift. Likewise, Donald Roach
and Daniel Falls® intent was the same, the purpose in their trip was to return home to go to bed.
- Evenifitis concluded that Donald Roach’s conduct in driving the autcmobile was somehow for the
benefit of Union Drilling, Inc., the second part of the test cannot be satisfied, because Donald Roach
and Daniel Falls’ intent was to drive. Clearly, Donald Roach and Daniel Falls’ conduct was one in
the same and cannot be classified in two different ways.

B. The Appellant’s assertion in her Appeal Brief that the Circuit Court’s June 21,
2007, Order was in error because Donald Roach and Daniel Falls’ actions fall
inio the “going to or coming from work”exception to the immunity provided

under the West Virginia Workers’ Compensation Act is irrelevant,

The Circuit Court’s June 21, 2007, Order granting Donald Roach’ Motion to Dismiss was

based solely on the allegations alleged in the Appellant ’s Complaint, as required under Rule 12(b)(6)

of the West Virginia Rules of Civil Procedure. The Appellant ’s Complaint asserted no allegations
that Donald Roach and Daniel Falls® actions fall into the “going to or coming from work” exception
to the immunity provided under the West Virginia Workers’ Compensation Act until such allegations

were raised in the Appellant’s Appeal Brief. Nowhere in the Appellant’s Complaint were there any
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allegations made that Donald Roach and Daniel Falls’ actions somehow could have or did fall into
fhe “going to or coming from work™ exception to the immunity provided under the Workers’

Compensation Act. R /-8, This Court held in Proudfoot v. Proudfoot, 214 W. Va. 841, 591 S.E.2d

767, 771 (2003), that it will not consider matters not first presented to the trial court, stating that

“[wle have held, that “[o]ur law is clear in holding that, as a general rule, we will not pass upon an .

issue raised for the first ﬁme on appeal.”

Asaddressed above, the Circuit Court reviewed the sufﬁcienﬁy of'the Appellant ’s Complaint
pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure and found that based on the
Appellant’s own allegations asserted in her Complainfc the Appellant ’s Complaint clearly stated that
the injuries the decedent sustained were work-related and the proximate cause of his death, and that
Donald Roach and Daniel Falls were acting within his scope of employment and as an agent of
Union Drilling, Inc., at the time of the accident; thus, the Court did not commit error when it granted
Donald Roach’s Motion to Dismiss because Donald Roach enjoyed the immunity under the West
Virginia Workers’ C_omﬁensation Act.

The Appellant’s allegations contained iﬁ her Appeal Brief for the first ‘;ime, asserts that
Daniel Falls was killed after leaving Union Drilling, I}ic.’s work premises after his work shift had
ended and, therefore, that his death did not (result from) and occur (in the coﬁrse of) his employment,
is irrelevant because no such allegations were presented to the Circuit Court in the Appellant’s
Complaint or before it made its ruling on Donald Roach’s Motion to Dismiss. When considering
a motion claimi'ng that the Appellant has failed to state a claim upon which relief can be granted,

pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, a circuit court appraises

the sufficiency of the a complaint by inquiring whether “it appears beyond a doubt that the plaintiff
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can prove no set of facts in support of his claim which would entitle him to relief.” Syllabus Point

2, Holbrook v. Holbrook, 196 W. Va. 720,474 5.E.2d 900 (1996). The Appellant’s Complaint made .

no assertions that Daniel Falls was killed after leaving Union Drilling, Inc.’s work premises after his
work shift had ended and_ that his death did not (result from) and occur (in the course of) his
employment; therefore, the Appellant could obviously not prove a;ny' facts to support such a claim.

C. The Appellant’s assertions in her Appeal Brief that the Circuit Court erred in

' its June 21, 2007, Order by not considering that an employer may be liable for
injuries caused by an over-fatigued employee if the employer could have
reasonably foreseen that the employee would pose a risk of harm to others

under Robertson v. LeMaster is irrelevant; the Circuit Court did not need to

make such consideration because the Appellees were immune from liability -

under the Workers’ Compensation Act and the Robertson reasoning does not

~apply.

The Appellant argues in her Appeal Brief that Circuit Court erred in its June 21,2007, Order
because it failed to consider that an employer may be liable for injuries caused by an over-fatigued
employee if the employer could have reasonably foreseen that the employee would pose a risk of

harm to others, See Appelldnt 's Appeal Brief, pg 17. In support of such an argument, the Appellaﬁt

makes refercnce to the Court’s decision in Robertson v. LeMaster 171 W. Va. 607, 301 S.E.2d 563
(1 983}, where the court reasoned that an employer may be liable to others for injuries sustained in
an automobile accident caused by an employee who fell asleep while tréveling home from work after
his shiﬁ_where the employer had required him to work for twehty-seven straight hours,

The Circﬁit Court, however, did not need to make such a legal analysis before making its
June 21, 2007, Order because Donald Roach, Union Drilling, Inc.,-and Kevin Wright were immune
froﬁl liability ﬁnder the Workers” Compensation Act. As addressed above, the Circuit Couﬁ

reviewed the sufficiency ofthe Appellant’s Complaiht pursuant to Rule 12(b)(6) of the West Virginia
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Rules of Civil Procedure and found that, based on the Appellant ’s own allegatidns aéserted in her
Co.m'plaint, that Complaint was not sufficient. The Circuit Court concluded that, because ]_jonald
Roaéh, Union Drilling, Inc., and Kevin Wright were entitled to immunity for all claims brought in
the above-styled maiter, the Appellant, individually and as administrator of the Estate of Daniel Falls,
had failed to state a cause of action upon which relief could be granted. The Circuit Court did not
need to determine Whei‘her or not in this case the employer, Union Drﬂliﬁg, Inc., could be liable for
an over-fatigued employee’s actions. The Appellant’s argument is .simply an attempt to cloud the
issues before this Court, in_an attempt to prevent the Court from seeing that there is no basis for this
appeal.

Furthermore, the reasoning in Robertson does not apply to this case. The word “others;’ as
ﬁsed by the Court in Robertson clearly does ﬁot mean “other” employees wholreceived work-related
injuries. In such a case, the employee receives pecuniary protection through the Woricers

Compensation Act and at the same time, the employer, is provide relief to the employer from

liability._Cox v. United States Coal & Coke Co., 80 W. Va. 295, 92 S.B. 559, 561 (1917). The
“others” as referenced in Robertson is a third party, completely diéconneéted from the employer, lik¢
Robertson, a third party who just happeﬁed to be driving on the- same road as LeMaster when
LeMaster fell asleep at the wheel and collied with Robertson.* Accordingly, Daniel Falls does not
fit ihto the definition of “others” in Robertson, because as clearly asserted in the Appellant’s

Complaint, he was an employee of Union Drilling, who sustained work-related injuries within the

*In Robertson v. LeMaster, 171 W, Va. 607, 301 S.E.2d 563 (1983), LeMaster was
driving home, by himself, after working a twenty-seven hour work shift. LeMaster’s fell asleep
while in the process of passing Robertson, who was in another automobile traveling in the same
direction of LeMaster. Robertson was not a co-worker of LeMaster and had no connection to
LeMaster’s employer. ' '
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scope .employment, as a result of traveling home with Donald Roach,

The Appellant makes aﬁ outlaﬂdish sfatement that “[ulnder the Trial Court’s ruling in this
case, even if Donald Roach had been under the inﬂuence of drugs or alcohol, or driving one hundred
miles an héur, there would be no cause of action against him since he was an employee of Union
Drilling and the co~employee of Daniel Falls.” See Appellant’s Appeal Brief, pg. 18. This is simply
not true. The Court’s June 21, 200.7, Order only holds that there is no cause of action by the
Appellant with regard to the Wrongful death of Daniel Falls because he was within the scope of his
employment when he received his work-related injuries. As stated above, Daniel Falls does not fit

~ the definition of “others” the Court addressed in Robertson,

The Circuit Court’s June 21, 2007, says nothing as to whether a disconnected third-party like -

Robertson can hold an employer liable for injuries sustained in an automobile accident caused by an

employee who fell asleep while traveling home after work. The Circuit Court was not confronted

with such a legal scenario and its June 21, 2007, Order does not address such a legal scenario,
D.  The Appellant’s assertions in her Appeél Brief that the Circuit Court erred in
its June 21, 2007, Order in its application of the respondent superior doctrine in
a tort context with the requirement that Workers’ Compensation immunity is
only triggered if the injuries “result from” and occur “in the course of” the
injured person’s employment, is irrelevant; the Circuit Court did not need to
- make such consideration because the Appellees were immune from liability

under the Workers’ Compensation Act.

The Appellant argues in her Appeal Brief that the Circuit Court erred in its June 21, 2007,
Order because it did not take into consideration that the negligent conduct of Union Drilling, Inc.,
was separate and apart from Donald Roach’s alleged negligent conduct; thus, the doctrine of

- respondent superior may or may not apply. See Appellant’s Appeal Brief, pg 22. Once again,

however, the Circuit Court did not need to make such a legal analysis before making its June 21,
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2007, Order because the Appellees were immune from liability under the Workers’ Compensation
Act,
As previdusly stated, the Circuit Court reviewed the sufficiency of the Appellant’s Complaint

pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure and found that, based on the

Appellant’s own allegations asserted in her 'Complajnt, that Complaint was not sufficient. The
Circuit Coﬁrt did not need to go any further in its analysis_npr did it need to allow the Appellant an
opportunity through discovery to attempt té_ prove such an allegation. The Circuit Court conclﬁded,
based on the face of the Appellant’s Complaint, that, because Union Drilling, Inc., Kevin Wright,
and Donald Roach are entitled to immunity for all claims brought in the above-styled matter, the
Appellant, individually and as administrator of the Estate of Daniel Falls, had failed to state a cause
of action upon which relief could be granted. | |

The Appéliant’s argument is simply an attempt to have this Court reverse the Circuit Court’s
June 21, 2007, Order so sh-e can continue with her insufficient cléims against the App'elle'es‘and
| conduct a fishing expedition; however, no such expedition is needed because the Circuit Court

committed no error in finding that the Appellant s Complaint failed to state a viable cause of action,

as it was required to do pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure.

E. The Appellant’s assertions in her Appeal Brief that the Circuit Court erred in
its June 21, 2007, Order by misinterpreting and somehow expanding this
Court’s decisions in Bias v. Eastern Associated Coal Corp., and State ex rel
Darling v. McGraw, is completely unfounded. '

The Appellant argues in her Appeal Brief that the Circuit Court erred in its June 21, 2007,

Order by misinterpreting and somehow expanding this Court’s decisions in_Bias v. Eastern

Associated Co.al Corp., and State ex rel Darling v. McGraw,. See Appellant’s Appeal Brief, pg, 19,
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The Appellant states that the Quesﬁon presented in this case is whether the Workers’ Compensation
Act immﬁnity immunizes employers and its employees from common-law liability for injuries that
did not result from or occur within the course of employment. See Appellant's Appeal Brief, rg 19,
_ Once again, the Appellant is attempting to argue, for the first time, that the Daniel Falls® actions fall
into the “going to or corﬁi_ng from work” ekception to the immunity provided under the West
Virginia Workefs’ Compensation Act. The Appellant ’s argument, however, is completely
unfeunded.
The Court’s June 21, 2007, Order found as a ﬂndin_g of fact, based on allegations in the
| Appellant’s Complaint, “the injuries suffered by Daniel Falls veere caused by the work-related
negligence of Union Drilling, Inc., and its employees, Kevin Wright ahd Donald Roach” citing. the
.Appellant’s Complaint, 9 9, 11, 12, 13, 14, and 17. R 81-85. Work-related negligence eietiens
clearly fall into the actions to which employers and their employees are immune under the Workers’
Compensation Act.- |
The Circuit Court’s June. 21, 2007, Order does not misinterpret or soniehow expand this

Court’s decision in Bias v. Eastern Associated Coal Corp., 220 W. Va, 190, 640 S.E.2d 540, 547

.(2006) and State ex rel Darling v. McGraw, 194 W. Va. 770,461 S.E2d 516 (1995). This Court, in

Bias v. Eastern Associated Coal Corp., stated that there are only three exceptions, where immunity

provided under the Workers’ Compensation Act will not apply to an employer. The Court stated
that: -

[a]n employer who is otherwise entitled to the immunity provided by W. Va. Code
§23-2-6 (1991) may lose that immunity in only one of three ways: (1) by defaulting
in payments required by Workers’ Compensation Act or otherwise failing to be in
compliance with the Act; (2) by acting with deliberate intention to cause an
employee’s injury as set forth in W. Va. Code §23-4-2(d); or (3) in such other
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circumstances where the West Virginia Legislature has by statute expressly prowded
an employee a private remedy outside the workers’. compensation system

Bias, 640 S.E.2d at 547. The Circuit Court simply applied the Workers” Compensation immunity

to this case because the Appellant made no assertions that such immﬁnity was not applicable

according to the three exceptions in Bias v. Eastern Associated Coal Corp and State ex rel Darling
v. McGraw.
. The Appellant’s assertions in her Appeal Brief that the Circuit Court’s June 21,
2007, Order creates an unnecessary constitutional confrontation between the
Appellant’s right to a certain remedy and jury trial and the immunity of the
Workers’ Compensation immunity is unfounded because the Appellant has a
remedy by due course of law through the Workers’ Compensation Act.

The Appellant argues in her Appeal Brief that the Circuit Court’s June 21; 2007, Order -
violates her right to seek redress for a recognized common law action, all of which is granted by the
Certain Remedy Clause as contained in Article II1, Section 17 of the West Virginia Constitution. See .
Appellant’s Appeal Brief, pg. 25. This argument, however, is unfounded because the Appellant has
a remedy by due course of law through the Workers’ Compensation Act.

“At the heart of the workers’ compensation schema is a recognition that, in éxchange for
extending statutorily designed benefits for workplace injures, an employer gains a guarantee that this

statutory system of recovery is the exclusive means for compensating his/her employees, barrlng any

statutory exception, Bias v, Eastern Associated Coal Corp.,220. W, Va, 190, 640 S.E.2d 540, 548

(2006). Thus, aquid pro quo is created. In Javins v, Workers® Compensation Commission, 173 W,

Va. 747, 758, 320 S.E.2d 119, 131 (1984), “[t]he quid pro quo for the employees is the guarantee
that they will be afforded due process and proper restitution for injuries they receive in their line of

work.” Accordingly, the employee, the Appellant, as a representative of the employee’s estate in this
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case, is guaranteed a rerﬁedy by due course of law. Thus, the Certain Remedy Clause contained in
Article III, Section 17 of the West Virginia Constitut-ion is not violated.

Moreover, in this case, the Circuit Court allowed the Appellant to file an Amended
Complaint, which is still pending in the Circuit Court of Harrison.County, West Virginia, which
alleges a “deliberate intent” cause of action against the Appellees. Thus, the Appellant cleairly has
a remedy by due course of law. |

Furthermore, the App_ellan.t' aiso argues that the Court showed concern in the Bias and
Darling cases of the potcﬁtial implication of the certain Remedy Clause when an a employee is
denied workers compensation benefits and also denied the right té sce rédr‘mé by a common law
claim. See Appellant f Appeal Brief, pg. 20. However, the issue in this appeal is the Appellam 8
r1ght to brmg an action under a common law neghgence The Appellant’s Workers compensation
benefits claim or potentia] benefits claim is not an issue in this appeal. Whether or not the Appellant
has been denied a claim under the Workers’ Combensation Act is completely irrele?ant to these

proceedmgs and any such denial by the Workers’ Compensatlon COH‘II’HISSIOI’I shouid be appealed

 inits own vehicle in order to allow this Court to address such any such issues.

G. The Appellant ’s assertions in her Appeal Brief that the Circuit Court’s June
21, 2007, Order violates the public policy of the State of West Virginia is
unfounded because the Appellant’s Complaint could not support a cause of
action against Donald Roach, as he was entltled to immunity from sult under the
West Virginia Workers Compensation Act,
The Appellant argues in her Appeal Brief that the Circuit Court’s June 21, 2007, Order
violates the public policy of the State of West Virginia by extending immunity from common-law

- liability for injuries which do not “result from” and occur “in the course of” employment, which

shields wrongful conduct of the Appellees. See dppellant’s Appeal Brief, pg. 28. Once again, the
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Appellant is attempting to argue, foi the first time, that the Appellees’ actions fall into the “going
to or coming from work” exception to the immunity provided under .the West Virginia Workers’
C_ompensa‘iion Act. The Appellant’s argument, however, is completely misplaced.
The Circuit Court’s June 21, 2007, Order does not misinterpret or somehow expand
“immunity from common-law liability for mjuries whiqh donot “result from” and occur “in the course
of” employment. The Ci)urt’s June 21, 2007, Order found, as a finding éf fact, based on allegations
in the Appellant’s Complaint, “the injuries sqffered by Daniel Falls were caused by the work-related
negligence of Union -Drillirig_, Inc.; and its employees Keviil Wright and Donald Roach” citing the
Appellant ’s Complaiiit, 199, 11, 12, 13, 14, and 17. R 8.] -83. Work-related negligence actions |
clearly fall into the actions to which employers and their employees are immune under the Workers’
Compensation Act.
VI. CONCLUSION
It is respectfully requested that this Court AFFIRM ihe Circuit Court of Harrison County’s
June 21, 2007, Order, as the Circuit Court’s ruling was correct based on the Appellant’s Complaint
that Donald Roach was entitled to immunity from suit under the West Virginia Workers’ -

Compensation Act.
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