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I STATEMENT OF FACTS AND NATURE OF THE RULING BELOW

On or about February 4, 2005, Appellant’s decedent Daniel Falls was fatally

injured in a single vehicle accident that occurred while he and a co-wofker, Donald Roach, were
driving home from the workéite. Both driver (Roach) and passenger/decedent (Falls) were

employees of the Appellee, Defendant below, Union Drilling, Inc. (“Union _Driliing”).l The

previous work day, Defendant Donald Roach had worked a “double shift,” adding one extra shift

in addition to the five, fegu]arly—scheduled cight-hour shifts he was scheduled to work that

week.” In addition to their regular wage, Union Drilling provides each of their drilling -

employees with a “per diem,” intended to be used by employees such as Roach and Falls for

lodging near the drilling site.

.On_ the déy of the accident, Roach did nof use his per diém money to secure
lodging. Instead, Roach was driving the personal vehicle of his girlfriend, Linda Hall, back to
his home. While the co-v.vorkers were driving home frém their work at Union Drill%ng, Roach
lost control of his vehicle. The vehicle left the roadway and Appellant’s decedent, Daniel Falls,
~died as a result of the accident that ensued. Appellant first pursued and recovered from Roach’s
insurer on a negligent driving claim, and then brought this civil action in the Circuit Court of
Harrison County alleging that Roach had falleh asleep’ at the wheel due to being. overworked by

his employer. Therefore, according to the Complaint, Falls’ injuries were the direct and

proximate result of the alleged workplace negligence of Roach and Falls’ employer, Union

' Appellate Record, pp. 4-5, 97 8, 14.

* Appellant’s claims that M. Roach had “been awake 31 of 32 hours, including working three shifts, two
of them consecutively,” is unsubstantiated and misleading. Appellant’s Brief, p. 2.



Drilling,” - Appellant chose not to bring a Workers™ Compensation claim, however, ‘Appellant
did assert a claim against Roach for negligent driving and recovered the $100,000.00 policy
limits on the applicable automobile insurance policy. In exchange for the policy limits,

Appellant entered into a covenant not to execute on any judgment received against Roach.

In the Complaint, Appellant claims that the éccident was caused because Appellee
Union Drilling “ﬁegligently and recklessly” required Defendanf below, Donald Roach, to
“consistently work excessive hours without adequate rest or sleep.”” Appellant further alleges in
her Complaint that Union Drilling employee and driver of tﬁe vehicle, Roach, “was acting within
the scope of his employment and/or égency relationship with Union Drillihg,” thus permitting
the application of the doctﬂne of respbnde’at_ superior and vicarious liaﬁility against Union

_DI'iIlirllg.5 In short, in her Complaint below, Appellant-colnsci01;slﬁywand deliberately réturné to
Falls® and Roach’s place of work at Union Drilling in order to allege 2 common law tort claim
for the work-related injuries sustained by Union Drilling employee, Daniel Falls.* Because of
the recévery already obtained from the automobile claim, Plaiﬁtiff below made no claims of
driver error or negiigen;c driving — Plaiptif'f alleges only that the injuries to employee Daniel Falls

were the result of the workplace negligence of his employer.”

The Circuit Court of Harrison County correctly recognized that Appellant
carefully sought to tie Union Drilling to the accident by alleging negligent conduct occurring on

the work site and during work hours, and that these allegations of workplace negligence are the

¥ Record, pp. 4-6, 9 11, 12, 14.
* Record, p. ‘5, 112,

5 Record, p. 5, 11.

§ Record, pp. 4-7

" Union Drilling clearly could not be held légally responsible for the driving negligence of Roach while he
was not working at Union Drilling '




 single legal thread linking Union Drilling to the fatal accident. Because her theory of liability
rests solely on the work-related activities of Daniel Falls’ employer, Union Drilling, the circuit
court properly found that Appellant’s common law tort claims against Union Drilling were

barred by the statutory immunity provided by West Virginia Code § 23-2-6.°

After dismissing Appellant’s claims of workplace negligence against Union
Drilling,.the circuit court rejected Appellant’s Rule 59 Motion for Reconsideration. After her
original Complaint was dismissed, Appellant subsequently moved to amend her original (now'
dismissed) Complaint below to include only a deliberate intent cause of action. This Motion was
granted by the circuit court. Appellant’s case below, Civil Aptibﬁ No. 06-C-6'13, remains

pending in the Circuit Court of Harrison County, West Virginia, as a statutory “deliberate intent”

Case.

I. WHY THIS COURT SHOULD UPHOLD THE DECISION OF THE
CIRCUIT COURT

.Not quite two years ago, in Bias v. Eastern Associated -Coal Corpofdtion, this
Court addressed the issue of an employer’s immunity from common law tort claims brought by
an employee.” In that decision, this Court affirmed the principle that, pursuant to West Virginia
Code § 23-2-6, employers paying into West Virginia’s Workers’ Compensation' fund .are
provided “sweeping 'immuhi-ty from éommomlaw tort liability for negligently inﬂictéd
injuries.”*® ThlS Court embraced the “exclusivity doctrine” of Workers’ Compensation
3ur1sprudence fmdmg that “an employer who is otherwme ent1tled to the immunity provided by

West Virginia Code § 23-2-6 may lose that immunity in only one of three ways: (1) by

® See Record, pp. 83-84.
? 640 S.E.2d 540 (W. Va. 2006).
10 Jd at 544,




defaulting in payments required by the Workers” Compensation Act or otherwise failing to be in
compliance with the Act; (2) by acting with ‘deliberate intention’ to cause an employee’s injury
as set forth in W. Va. Code § 23-4-2(d); or (3) in such other circumstances where the Legislature

has by statute expressly provided an employee a private remedy outside the workers’

compensation system.”"' In embracing the exclusivity doctrine, the Court noted that the doctrine

has been Cal_l_ed the “Sacred Cow of Workers” Compensation™ and that “most courts and state
legislatures have vigorously protected the concept of employer immunity by aggressively

promoting the exclusivity doctrine.”'? Finally, the Bias Court correctly chose to respect the clear

intention of our State’s Legislature by preserving the “sweeping immunity” provided by West

Virginié. Code § 23-2-6, and signaled its refusal to open a “Pandora’s Box” of litigation by
allow'ing litigants to pursue a judicially-created “exception to employer immunity not expressly

provided by our legislature.”" ' )

Appellant did not bﬁn ga Wérkers’ Compensation ciaim. Rather, Appellant made
a deliberate, tactical d.ecision to sidestep the Workers’ Compensation system éﬁd instead seek
relief in the Circuit Court of Harrison County, bringing a céuse of action against Union Drilling
based upon common law negligence and respondeat Superior theories of liability. The circuit
court reviewed the allegations of the Complaint and the claims for injuries due to all_egedly
work-related activity contained therein, correctly applied this Court’s analysis in Bias, and found
that Appellant’s claims against Falls’ employer were barred by the immunity provided by our
Legislature in West Vﬁ‘ginia-Code § 23-2-6. Appellant now asks this Court to ignore the relief

already obtained by Appellant in order to entertain Appellant’s questionable arguments based on

" 1d. at 546,
2 1d.
1 Jd at 554, 557 (citations omitted).
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the Certain Remedies Clause. From this untenable position, Appellant would have this Court
reverse its recent Bias decision, and judicially create a new exception to Workers’ Compensation

immunity not enumerated by our Legislature.

Appellant is essentially asking this Court to show the way to future litigants to
side-step the administrative province of the Workers’ Compensatibn System by simply
proceeding directly to circuit court, asking the trial court to provide a forum to litigate the issue

of whether the injured employee might have received Workers’ Compensation benefits had a

claim been made. This way, an injured employee can avoid the administrative process

-altogether, ask the circuit courts to allow discovery to go forward on the question of whether an _

injury “resulted from™ and arose “in the course of” employment, and thereby altogether avoid

-legislatively mandated employer immunity.

-

- The Complaint belo?v, which alleges that Mr. Falls® injuries are the ;ﬁrect'arid
proximate resﬁlt of workplace misconduct, is an af_tempt to open Pandora’s Box. If this Court
allows this suit to proceed in circuit court as a common law tort, we will see a new commén law
cause of action against employers in West Virginia wﬁereb'y plaintiffs allege that an automobile
~ accident occurred a_sthe direct and proximate result of .being asked by their employer to work a
double shift on the day of the accidént or at. some‘point in the recent past. Or, employees will be
permitted to allege that their émployer did some act which later caused them to become
distracted, .absent-minded, or somehow produced a temporary loss of judgment, resulting in later
injury. If this Court adopts Appeltant’s position, the .effect will be to open a hole in statutory
employer. immunity permitting a number of creatively-pled, tort-related suits against employers
based on allegatioﬁs of work-related negligence. Appellant asks the Court to essentially create a

conduit by which employees can siphon claims for alteged work-related negligence out of the




Workers’ Compensation system and drag West Yirginia employers into circuit court evén where
other remedies are clearly available, or already have been successfully pursued. What of t_he
e?nployee who is injured while 11u1£’yi11g to work because missing a meg:ting means dismissal?
What of the employee talkjng on the ph0n¢ with her boss or secretary while driving to the beach
fbi‘ vacation? Under Appellaﬁt’s desired analysis, these injured workers could decide not to file
a Workers’ Compensation claim, pursue an individual negligence claim anci then ask the circuit
court to provide the forum for a determination of compensability under the .Workers’
Compensation system.  Under Appellant’s deéired analys.is, employee litigants wﬂl be
encouraged to find creative ways to sue employers in circuit court, thereby undermining the
~dependability and predictability that fofms Vthe backbone of West V_irginia’s. Workers’
Compensation system, The Bias decision reiaresents this Cdlirt’s firm position thét the-
exclusivity doctrine in employer statutory immunity not only ﬁreserveé and. protects the principle
of separation of judicial and legislative powers — it represents this Court’s stand with the
Legisl.ature to protect the integrity and stability of our State’s Workers’ Compensation system.
The circuit court correctly applied the analysis of Bias. Its decision should not be disturbed.

III. RESOLUTION OF FACTUAL INACCURACIES STATED BY

APPELLANT IN HER BRIEF TO THIS COURT

Appellanf attempts to support her argument By distorting the facts, making up

other facts, and setting up straw man legal theories. Accordingly, this Court needs to be fully

apprised of the facts and not confounded by distortions.

A. Plaintiff Below Has a Remedy for Her Injuries, By Which She Has Already
Sought and Secured Recovery

10



The very bedrock of Appellant’s argument to this Court is premised on the false
notion that Plaintiff below has been denied a remedy for her claims. Simply because Plaintiff is
prevented from bringing a negligence case against Daniel Falls’ employer for work-related

injuries, does not mean, ipso facto, that Plaintiff is without remedy.

'Appellant atleges that “the Circuit Court’s ruling foreclosed Daniel Falls’ family
from ever seeking common law recovery,” and removed “Plaintiff’s ri ght to seek redress by any
seld -

means.” " This position is untrue. Plaintiff below has already recovered the policy limits of

$100,000.00 on the automobile policy which covered the driver of the vehicle, Mr. Roach. This

recovery was based on a claim of driver negligence on the part of Mr. Roach, In exchange for

these policy limits, Plaintiff signed and executed a “Covenant Not To Execute” upon any
judgment received by Plaintiff against Defendant Donald Roach. Thus, Plaintiff cannot argue
that no recovery is available under the law. In light of the fact that Plaintiff has already

recovered under other legal theories, such an argument is without merit.

B. Plaintiff Below Does Not Allege Driver Ervor or Negligent Driving — The
Complaint Only Alleges that Mr. Falls’ Injuries Were Related to the
Workplace
In her Brief, Appellant claims that “Mrs. Falls brought this common-law action
against Defendant Roach (driver of" tﬁe vehicle) for his negligent conduct resulting in the
automobile crash and her son’s death.”"’ Appellant later postulates that “even if Donald Roach
had been under the influence of drugs or alcohol, or driving one hundred miles an hour, there

could be no cause of action against him since he was an employee of Union Drilling.” These

statements are simply misleading to this Court.

' Appellant’s Brief, pp. 3, 9.
'S Appellant’s Brief, p. 5.

1




Nothing in the law prevents Plaintiff below from bringing .a claim against Roaeh
for ﬁegligent driving. Indeed the Pla_intiff below availed herself of that remedy. Already
recovering on this theory, the Complaint below deliberately does not allege negligent driving on
the part of Rqach. This approach is because a negligent _driving claim “on the way home from
work™ would defail the allegation that the accident was the result of “work-related” negligence.
Therefore, the Compiaint below is based selely on the allegation that the workpiace conduct of
Falls’ employer, Union Drilling, started a chain of events that ended in the injuries and death of |
Appellant’s decedent. In short in her Complamt Appellant deliberately reaches out to the
workplace and the employer and a]leges that Falls injuries were “work related,” Appellant in her .
Brief argues for the first time that Falls” injuries have only a “tangential relanonshlp” with
workplace act1v1ty. This position too, is disingenuous. Appellant’s unambiguous stated |
coﬁtention in the Complaint below is that Falls’ injuries are in the “direct and proximate
result™” of workplace activity. How else can the Appellant tie U'nion Drilling to this fatality if

not through the decedent’s employment?

C. Plaintiff’s Premise That the Estate of Falls Would Not Have Received
Workers' Compensation Benefits is a “Straw Man” Argument

Plaintiff was never denied Workers’ Compensation benefits. Rather, Plaintiff
- never filed a Workers® Compensation claim for the injuries complained of, yet alleges Mr. Falls’
fatality was the “direct and proximate result” of workplace conduct. '" Rather than be burdened _

with the potential “catch-22” of a decision of Workers’ Compensation Commissioner,197Piaintiff

16 Appellant’s Brief, p. 19.

17 Record, p. 9,9 19,
B o4

" A final decision of the Workers’ Compensation Commissioner would be a catch-22 because if Plaintiff

prevails and recetves compensation for her injuries, the underlying civil suit would clearly be barred by the statutory

12




chose instead to disregard the cleér teaching of this Court and the West Virginia Legislature, and
forge ahead with a civil suif alleging negligence against an employer for the work-related injuries
ofan 61np16ye'e. Appellant asks this Coutt to accept the pr emiée that any workers’ compensaﬁon
claim for Mr. Falls’ injuries would haye been rejected as not arising out of or in the course qf

employment, and bases her entire argument to this Court upon that unproven conjecture.

D. Appelee Union Drilling Provided Each Employee with a Per Diem
Intended to Be Used to Secure Lodging Near the Worksite

Throughout the brief, Appellant repeatedly.contends that Union Drilling “fail[gd]

| to take préc_autions to keep [dangerously fatigued] individuals from having to drive on the public
highWays.” Appellant adds a footnote which notes that other companies provide such safety
measures.”’ However, Union Drilling has long understood that drill sifes are often in remote
" locations. Oﬂcﬁ workers on a driliing érew will work at one location for several weeks or
months before the crew again mo_Ves to another remote site. As a result, Unioﬁ Drilling provides
each of its drilling employees with a “per diem,” or daily stipend, to be used by the émpléyees to

secure lodging. Appellant is well aware of Union Drilling’s lodging per diem or stipend.?!
IV. - STANDARD OF REVIEW

Despite Appellant’s hyperbolic language regarding unsubstantiated facts of the

case below, as well as her reliance on untested legal theories regarding the compensability of her

immunity provided by West Virginia Code § 23-2-6. On the other hand, if Plaintiff is denied Workers’
Compensation benefits, a finding that the injuries were not “work related” would burden the subsequent civil suit.
Instead, Plaintiff apparently asks the West Virginia Supreme Court of Appeals to play the role of fact finder and
decide the question of compensability on its own. This catch-22 reflects the Janus-faced nature of Appellant’s
position in this matter, and underscores the utility of the rule of exclusivity adopted by the Court in its Bias decision.

X Appellant’s Brief, p. 5.

2 In Union Drilling Responses to Plaintiff’s First Set of Discovery, Plaintiff asks Union Dnllmg to admit

or deny that it failed to provide rest facilities to its employees. Union Drilling responded by mformmg Plaintiff of
the “per diem™ and explaining its purpose.

13




nonexistent Workers® Compensation claim, Appellant correctly notes that the issue presented to
the Court “is a pure question of law.”* Accordingly, Appellant is not entitled to a presumption,
as a matter of law, that Mr. Falls’ never-filed Workers” Compensation claim would héve been
denied. These issues are not before this Court because no Workers’® Compensation claim was

ever made.

Instead, what is before the Court is a single question: did the circuit court err in
dismissing Appellant’s Complaint alleging workplace negligence against the decedent’s
employer Union Drilling? That question involves only de novo review of the circuit court’s

application of the statutory immunity provided by West Virginia Code § 23-2-6.

V.  ARGUMENT

A. The Circuit Court Correctly Applied This Court's Analysis of West
Virginia Code § 23-2-6 and Employer Immunity

In this Court’s recent decision in Bias v. Eastern Associated Coal Corporation,

640 8.E.2d 540 (2006), the Plaintiff below was asked by his'employer to na\}igate a cross cut of

an underground coal mine in order to shut down a belt which was malfunctioning and producing -

thick smoke. The Bias Plaintiff shut down the smoking belt but subsequently became lost in the

thick smoke while trying to exit and find fresh air. The Bias Plaintiff was eventually rescued but |

was lost in the thick smoke for an hour and a half. As a result of this harrowing experience, the
Bias Plaintiff experienced severe emotional distress and sued his employer in circuit court under

the common-law tort theory of intentional and/or negligent infliction of emotional distress. The

2 Appéllant’s'Brief, p-7.
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Court in Bias rebognized that Plaintiff suffered from a “mental-mental” injury and a that under a
straightforward application of West Virginia Code '§ 23-4-1f, he was precluded from recovery

under the West Virginia Compensation fund. *

The Bias Court next addressed the questién of whether Plaintiff’s employer was
entitled td immunity from Plaintiff’s common law negligence claims.”* The Court found that the
immunity question was controlled by the ﬁla.in .l.an.g.uage of West V'irgi_nia. Code § 23-2-6. The
Bias Court specifically rejected A};ﬁpellant’-s argument that “the employer-immunity provision of

W. Va. Code § 23-2-6 applies only when a workplace injury is compensable and benefits may be

recoverable under the Workers' Compensation Act”® In doing so, the Court made it clear that

compensability of a claimed injury and the immunization of an employer from litigation are

independent legal inquiries.

- The Court stated that “{t]he Legislature intended for W. Va. Code § 23-2-6 (1991)
to provide qualifying employers sweeping immunity from commo_n-'law tort liability for

negligently inflicted injuries.””® West Virginia Code § 23-2-6 provides that:

[Alny employer subject to this chapter who subscribes and pays
into the workers' compensation fund the premiums provided by
this chapter or who elects to make direct payments of
compensation as provided in this section is not liable to respond in
damages at common law or by statute for the injury or death of any
employee, however occurring, after so subscribing or electing, and
during any period in which the employer is not in default in the

B See penerally, Bigs v. Eastern dssociated Coal Corporation, 640 8.E.2d 540 (2006).

* Bias, at 546. (“Compensability of a claimed injury and immunization of an employer from litigation
therefore are independent of one another.”). _

% Id. at 542.
% 7d. at 544,
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payment of the premiums or direct payments and has complied
fully with all other provisions of this chapter.”’

The Bias decision reminds us that our state Legislature has made clear “that the immunity
esltablished in sections six and six-a, article two of [chapter 23], is an essential aspect of this
workers’.compensation system, ihat the intent of the Legislature in providing immunity from
commén law Suitr was and is to protect those so immunized from litigation outside the workers'

compensation system except as expressly provided in this chapter.”®  In Bias, this Court made

it abundan-ﬂy clear that the above statute entitles employers such as Union Drilling to broad

immunity from common law tort claims based on work-related conduct brought by employees.
* That “sweeping immunity” is apprdpriately offset by the antipodal force of the no-fault system of

compensation for injured workers.*’

The Bias Coutt further noted that “the Legislature has been extremely re;stricﬁve
in creating [exceptions to employers statutory immﬁnity].”m This Couﬁ, in Bias, found that
“lo]ur '.Legi.slaturé has thus instructed the Court that we are not to read into the immunity
provision of W. VA, CODE § 23-2-6 an exception not ‘expressly provided [by the legislat.ure]- in
this chapter.”! The Bias Court held that circuit courts should respect the clearly stated intent of
the Legislature, apply the plain language of the immunity statute, and refraiﬁ from the dangerous

and improper process of judicial creation of additional exceptions to employer immunity. The

T W. VA. CODE § 23-2-6 (2007)(cmphasis supplied).

*® W.VA. CODE § 23-4-2 (d)(1) (2007)(emphasis supplied).
M Bias, at 544,

.

¥ Id. at 546.
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Court then enumerated the three single exceptions to employer immunity for “negligently caused

-work-related injuries.”** The Court stated:

[aln employer who is otherwise entitled to the immunity provided
by W. Va. Code § 23-2-6 (1991) may lose that immunity in only
one of three ways: (1) by defaulting in payments required by
Workers® - Compensation Act or otherwise failing to be in
-compliance with the Act; (2) by acting with deliberate intention to
cause an employee’s injury as set forth in W. Va. Code § 23-4-
2(d); or (3) in such other circumstances where the West Virginia
Legislature has by statute expressly provided an em;)loyee a
private remedy outside the workers compensation system.*

Appellant does not contend that the circuit court misapplied any of these three
exceptions. Rather Appellant relies on her tactical decision to avoid the Workers” Compensation
system in order ask this Court revisit Bias, ignore the clear intent of our Legislature, and rewrite

the immunity provision contained in West Virginia Code § 23-2-6.

B. Appellant’s Workers’ Compensation Analysis is Misplaced, Conjectural,
and Inaccurate

Appellant asks this Court to address the question of employer immunity by

applying principles intended to guide the compensability émalysis under the Workers’

' Comp'en'sation System. In other words, Appellant spends a great amount of argument in her

Brief explaining the “coming and going rule” of workers’ compensation jurisprudence and

2 14,
81

17




~ parsing the semantics of “result from” and occur “in the course of” language of the workers’

compensation statute.*

By resorting to legal principles and authority taken from workers’ compensation
jurisprudence, Appellant ignores the teaching of the Bias decision and its affirmation of the rule
of exélusivity pertaining to employment reléted injuﬂés, workérs’ compensatibn and employer
imniunity. The Bias Court. foﬁnd “tl.mat the question of whether a wori(_—related injury was

compensable under the workers’ compensation system had no bearing on the separate issue of

how circuit courts should apply the clear language of the immunity statute, The Court stated:

“[c}ompensability_of a claimed injufy and immunization of an employer from litigation therefore

are independent of one another.™’ Thus, Appellant’s workers’ compensation legﬁl arguments
should have been argued to the Workers’ Compensation Commissioner, not to the circuit court,
and not to this Court. The quesﬁon before this-Court_is, as. stated above, whether immunity bars
the uhderlying suit. That question can be answered by applying the straightforward language of
the immuﬁity statute as guided by the Court’s _teaching in Bz‘as. The separate queStion of
| workers’ compe.nsation compensabili‘;y must bc addressed in the administrative forum created by

the Legislature specifically for that purpose.

- In addition, Appellant’s arguments in this respect are misplaced because she asks
this Court to apply these principles to a case where no workers' compensation claim was ever

made, as a prerequisite to her broader arguments regarding her alleged inability to seck redress

% Appellant also points out that if it were not for the statutory immumnity provided by West Virginia Code
§ 23-2-6, Plaintiff might be able to bring a common law negligence claim against Union Drilling based on the
Robertson v. LeMasters decision. This observation is not helpful. Recognizing that a non-employee third party
‘might bring a common law cause of action for negligence against a company that is not his employer is not relevant
- to this analysis. '

35 Bius, at 546.

18
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for Falls’ injuries. However, Appellant is not before the Court appealing a final decision of the

Workers’ C'ompensation Commissioner. By proposing this theory, Appellént is asking the Court
to become a fact finder, aﬁd to make an uninformed‘detemnination that Falls would not have been
eligible for workers’ compensation for his injuries, in order to set up a “straw man” argument
based on th.e equally false pfemise that Appellant was denied a remedy at law. However, this
Court does not have 'origiﬁal jurisdictidn to deéidé whéther this work-related injury is
| compensable, and to attempt to make such a determination without the benefit of a fully

developed factual record from an administrative pxoceedmg, > would be i improper conj ecture

. Of note, there is no support for Appellant’s position that Mr. F'alis; never-filed
Workers’ Compensation claim would have necessarily been denied based upon the “coming and
going” rule inr the first place. In the seﬁinal case on the “coming and going” rule in West
Virginia, Brown v. City of | Wheeling, 569 S.E.2d 197 (2002), this Court makes clear that the
“coming and going rule” is not subject to rigid, bright-line interpretation.’® In support of that
principle, this Court found that the where an employee sustains an ihjury while going to or
coming from work, the employee is entitled to compensation where the injury is sustained within
237 38

“the zone of employment.

is the zone of employment, and each case must be decided on its own facts and circumstances.”?

The Brown Court also explained the stated purpose of the coming and going rule:

“[T]he reasoning for this rule is that the employee is being exposed to a risk identical to the

% Brownv. City of Wheeling, 569 S.E.2d 197, 201 (2002)(cautioning that it is merely the “general rule.”).
37
Id. :

* Furthermore, Plaintiff, in her Complamt alleges that “the acts or omissions of the Defendant Roach
were within the scope of [his] employment.” Record, p. 5, 4 11.

: 9 Brown, at 201. (quoting Carper v. Workmen's Compensation Comm r, 1 S.E.2d 165, 166 (W. Va.
1939)). .
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general p’tibliC; the risk is not imposed by the employer.™ But in the case below, Appellant
alleges the precise -opposite of the stated pﬁrpose of the coming and goihg rule -- that is,
Appellant argues that the risk waé imposed by the emp_lojzer and the employer alone. In this
single vehicle accident, no drfver error 1s alleged. In the case below, Plaintiff alleges that all of
the risk to be avoided was created by Pldint;‘ﬁ s employer. Th.ese allegations are entirely
antithetical to the policy and purpose of the coming and going rule. Thus, the premise that
Plaintiffs hypothetical workers’ compensation claim would be denied based on the coming and

4 Appellant must .not be permitted to subvert the stated intent of the

going rule is speculation.
coming and going rule by using the rule as a means of bypassing the Workers’ Compensation

system in a suit alleging workplace negligence against Plaintiff’s employer.

'.L'_astly, this Court’s Bias opinion has ‘already flatly rejected Appellant’s |

_cantention.' “We conclude that the Legislature intended W. Va. Code §23-2-6 to provide
sweeping immunity from common law tort liability for .negligenﬂy caused work-related
injuries.”” There can be no question that Appellant contends that Mr. Falls’ injliries were work-

related. In fact, work-relatedness is the precise legal theory Appellant alleges in this case.

40 Brown, at 202,

' Inthe following cases, the employee was entitled to benefits where the employer exposed its worker to

the hazards of travel by requiring the employee to work unusually long hours: Van Devander v. Heller Elec. Co.,

405 F.2d 1108, 1110 (D.C.Cir.1968) (compensating employee pursuant to Federal Longshoremen's and Harbor -

Workers' Act, 44 Stat. 1424 [1927], as amended, 33 U.S.C. §§ 901- 950 {1957], for injuries sustained when he fell
asleep while driving home afier being required to work twenty-six hours without sleep because hazard of journey
arose out of and in course of “extraordinary demands of employment™). See Hed v. Brockway Glass Co., 309 Mina.
73,76, 244 N.W.2d 28 (1976) (affirming compensation award to worker who fell asleep while driving home after
being required to work longer hours as a bricklayer than generally required); Snowbarger v. Tvi-County Elec. Coop.,
793 5.W.2d 348, 350 (Mo0.1990) (affirming award of compensation to worker who fell asleep while driving home

after being required to work “unusually long overtime hours” of manual labor, cighty-six hours in one hundred hour -
period). See also Deland v. Hutchings Psychiatric Ctr., 203 A.D.2d 776, 778, 611 N.Y.S.2d 44 (1994) (recognizing '

“substantial body of authority from other States and the Federal courts” holding that fatigue-related injuries can be
compensable in some circumstances).

2 RBigs, at 547,
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The circuit court correctly perceived that disposition of the case below involved
nothing more than the straight-forward application of West Virginia Code § 23-2-6 and this
Court’s reasoning in Bias. The circuit coﬁft’s dismissal W&S based upon the flawless application
of those principles. Becauée' there has beén no mistake of law on the part of the Circuit Court of

Harrison County, this Court should affirm the ruling of the circuit court.

.C. The Certain Remedies Clause Has No Application to the Facts of
This Case : C

Appellant asks this Court to find that the circuit court’s decision, correctly
- applying the immunity protecting Union Drilling, represents an unconstitutional violation of
West Virginia’s Certain Remedies Clause. The Certain Remedies Clause found in Art. II1, §17

of the West Virginia Constitution, says:

[tThe courts of this State shall be open, and every person, for an

injury done to him, in his person, property or reputation, shall have

remedy by due course of law; and justice shall be administered
~ without sale, denial or delay.®

As discussed supra, the circuit court correctly applied the plain language of the
immunity statute. Noﬁetheless, Appellant alleges that the circuit court’s decision “violated [her]
right to seek redress,”** Appellant’s Certain Remedies arguﬁlent then is that West Virginia Code
§ 23-2-6, when read in conjunction with West Virginia Code § 23-4-1 (defining to whom the
fund is disbursed), has effectively denied Appellant her right to “rem.edy by due course of law”
and requires a finding by this Court that one or both of these statutes, as written, is an

unconstitutional violation of the Certain Remedies Clause. In short, Appellant asks this Court to

B ART. 11, SEC. 17, W. VA. CONST.
“ " Appellant’s Brief, p. 25.
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find that our Workers® Compensation system in general, which removes an employee’s right to
sue their employers under common law tort theories of negligence and respondeat superior,

violates our State’s Certain Remedies Clause.

Initially, it is significant that Appellant has already recovered under.other legal
mefhods of redreés. Api)ellant has recovered $100,000.00 under- a negligence claim against
Donald Réach arising out of his operation of Linda Hall’s vehicle.“_5 Also, Appellant’s case
below, Civil Action No. 06-C-613, remains pending in the Circﬁit Court of Harrison County,
West Virginia, as a “deliberate intent” .case against Appellee Unién Drilling. _Obviously,
Appellant has ample legal methods to seek redress for her injuries and has availed herself -of
those remédies. Appellant’s claims that the circgit céurt’s decision “remov{ed] Plaintiff’s ability
to seck r;ed{éss by any means” is simply not true.

As explained supra, Appellant invokes the Certain Remedies Clause of our
Constitution only by resorting to false premises regarding the compensability of Falls’ injuries,

.and missfatements about other possible relief. However, Appeﬂaﬁt’s Brief containg little

analysis of this Court’s caselaw interpreting the “Certain Remedies Clause.™ Thus, an analysis

of this provision is appropriate

It is undisputed that “[t]he legislature has the power to alter, amend, change,
repudiate, or abrogate the common law.”*¢ However, in Gibson v. West Virginia Dept.' of .

Highways, 406 S.E.2d 440 (W. Va. 1991), the Court found that although “[t]here is a

presumption of constitutionality with regard to legislation....[,] when a legislative enactment

® There is also a negligent entrustment theory against Linda Hall, the owner of the vehicle. This theory is
in place in order to obtain coverage under a homeowner’s policy of insurance. Record, p. 6.

* Vespa v. Ghapery, 552 $.E.2d 406, 411 (W. Va. 2001),
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either substantially impairs vested tights or severely limits existing procedural remedies

- permitting court adjudication of cases, then the certain remedy provision of Article ITI, Section

17 of the West Virginia Constitution is implicated.™’ In Lewis v. Canaan Vailey Resorts, Inc.,

" the Court found that where the Certain Remedy Claﬁse is implicated pursuant to Gibson, the

legislation will be upheld if “first, a reasonably effective alternative remedy is provided by the

legislation o, second, if no such alternative remedy is provided, the purpose of the alteration or

repeal of the existing cause of action or remedy is to eliminate or curtail a clear social or -

economic problem, and the alteration or repeal of the existing cause of action or remedy is a

1348

reasonable method of achieving such purpose.

1. Appellant’s Claim Does Not Implicate the Certain Remedies Clause of
-, - Our State’_s Con_stitution :

Appellant’s Claiin does not implicate the Certain Remedies Clause of our State’s
Constitution because oﬁr legislatively enacted Workers” Compensation System has not impaired
Appellant’s vested rights, nor has it severely limited her existing procedural remedies permitting
the court adjudication of cases. In addressing when a legislativé enactment implicates the
Certain Remedies Clause, the Gibson Court nc;téd that “the term ‘vested right,” as used in the
certain remedy provision, means th.at an actual cause of action Which was substantially affected

existed at the time of the legislative enactment.”® There can be no question that Appellant’s

cause of action had not accrued when our Workers’ Compensation syStem was enacted in 1913, -

Also, it cannot be said that these statutes, when read together, “severely limit the procedural

7 Syl. Pt. 6, Gibson v. West Virginia Dept. of Highways, 406 S.E.2d 440 (W. Va. 1991).

® Syl Pt. 5, Lewis v. Canaan Valley Resorts, Inc., 408 S.E2d 634 (W. Va. 1991)(finding that The West
Virginia Skiing Responsibility Act, which provided immunity to ski resorts from the common-law exposute to
liability for the inherent risks in the sport of skiing, did not viclate the Certain Remedies Clause).

Y Gibson, at 451.
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remedies existing at the time [they] were enacted.” Lewis, at 645 (discussing the second prong
of the Gibson test for implication of the Certain Remedies Clause). It has been often said that
the Workers’ Compensation system is a quid pro quo, providing mutual benefits to both

emplo'yér and employee.”

Although the Workers’ Compensation system eliminated employee
suits against their employers in circuit court, it provided an alternate administrative forum
" whereby employees are absolved of the burden of proving fault. Far from being a severe

limitation on a procedural remedy, the Workers’ Compensation system arguably expands

workers’ abilities to receive redress for work-related injuries.

2. Appellant Cannot Show That the Certain Remedies Clause Has Been |
' Violated Under the Facts of This Case

Furthermore, even if it were true that the Certain Remedies Clause was implicated

by the circuit court’s decision (which it has not), Appellant must show that the Legislature
violated the Certain Remedies Clause.” Under this Court’s analysis in Lewis, in ofder to
overcome the presumption of constitutionality, the Appellant must show that (1) no reasonably
effective.altemative remedy is prbvided and/or, (2) if no reasonably effe_ctivé aiternative remedy
is provided, that the. elimination of the exisﬂng cause of action or remedy is an unreasonable

means of curtailing a clear social or economic problem.*

- See State ex rel Abraham Linc Corp. v. Bedell, 602 S.E.2d 542, 546 (W. Va. 2004)(“That philosophy has
commonly been called a guid pro quo on both sides.”); Meadows v. Lewis, 307 S.E.2d 625, 638 (W. Va.
1983 (noting that benefits of the system accrue both to employer and employee).

5 Syl Pt. 5, Lewis v. Canaan Valley Resorts, Inc., 408 S.E.2d 634 (W. Va. 1991) (“When legislation either
substantially impairs vested rights or severely limits existing procedural remedies permitting court adjudication,
thereby implicating the certain remedy provision of article TII, section 17 of the Constitution of West Virginia , the
legislation will be upheld under that provision if, first, a reasonably effective alternative remedy is provided by the
legislation or, second, if no such alternative remedy is provided, the purpose of the alteration or repeal of the
existing cause of action or remedy is to eliminate or curtail a clear social or economic problem, and the alteration or
repeal of the existing cause of action or remedy is a reasonable method of achieving such purpose.”)

2 d
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| VIn her Brief, Appellant argues that the Legislature has left Appellant with “no
other legal méthod to seck redress.” Thus, Appellant’s argument is that the Workers’
Coinpensétion Ieg_islatiqn of this Stafe.vi.olates the first prong of the Lewis Court’s analysis — that
the Legislature providéd no reasonably effective alternative remedy. However, clearly, when the
Legislature enacted West Virginia Code § 23-2-6, it provided an “alternative remédy-” in the
form of the Workers’ Compensétion system. As previously mentioned, Appéllant chose not to
ﬁursue that remedy. Appellant’s argument that the Legislature has removed “all fight to redress
or remedy without providing aﬁ alternative method of reéovery or remedy” disregards the entire

~ Workers’ Compensation system.

- Lastly, Appellant is using her tactical decision not to seek Workers’
Compensation benefits to argueptlla; she “has no other legal method to seck redress.” Rather
than test her legal theories regarding the. 001npeﬁsabi1ity of a Workers’ Comp'ensation claim in
the appropriate administrative forur-n, Appellant hés instead asked this Court to pass on the

| question of the compensability‘of Mr. Falis’ injuries,_ and then use that premise to undue its
recent decision in Biés. This calculated procedural positioning simply should not form the

groundwork of an argument that the Legislature has “removed all right to redress or remedy

without providing an alternative method of recovery or redress.”>*

VI. CONCLUSION

% Petition, p. 25.
* .
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Appellant’s requested relief derails the effect of the rule of exclusivity and

undermines the stability of the system by “opening a Pandora’s Box of litigation.””*”

The circuit court correctly applied the immunity our State Legislature bestowed
upon empl'o.yers who are sued by employees for “negligenﬂy caused work-related injuries,”
Undoubtedly, the facts of Appellant’s case do not fall within one of the three speciﬁcaily
enumerated exqéptions creafed by the Legislature and discussed in Bias. Appellant lacks
standing to bring her allegations regarding the constituﬁonality of this Co’urt.’s decision in Bias
because she not ehl_y has various adequaté remedies at law, but déliberately chose to forgo the

Workers’ Compensation claim. that the Legislature provided in lieu of common law claims

against employers. Instead, Appellant chose to proceed directly to circuit court on theories of

workplace negligence and respondeat superior. In short, Appellant seeks to poke a new hole in
the employer immunity upon which our Workers’ Compensation system is based. Through that
hole, case after case will proceed until the employer protection provisions of our Workers’

Compensation system are virtually ineffectual,

Based on the plain statutory language -of West Virginia Code § 23-2-6, this

Court’s_cieaﬂy articulated analysis in Bias, and the sound public policy of promoting the

dependability and integrity of the Workers” Compensation system in West Virginia, the circuit
court correctly. dismissed Appellant’s common law tort claim. The circuit court did not expand
employer immunity but merely correctly applied thé clear analysis that our Legislature and this
Court have so unequivocally insisted upon. For these reasons, Appellant’s appeal for relief

should be denied and the decision of circuit court upheld.

* Bigs, 640 S.E.2d at 557 (Davis J., dissenting).
% Id. at 546,
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