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CHARLESTON, WEST VIRGINIA

ey,
= ,!
I L
RORY L. F’F‘ fv L CLERK

} {2 42008
BUFPRENME uUb sTOF APPD ’,f b z‘:
THE HONORABLE THOMAS W. STEPTOE, ALL PLAINTIFF SIN WWIET%QME y

ET AL, v. RIVER RIDERS, INC., CIVIL ACTION NO. 06-C-33 8, AND ALL ALL PLAINTIFFS -
IN FREEMAN v. RIVER RIDERS ING, AND MATTHEW KNOTT, CIVIL ACTION NO.
06-C-325,

RIVER RIDERS, INC., AND MATTHEW KNOTT

Petitioners/Defendants,

v.

Respondents.

 AMICUS BRIEF OF THE WEST WRGINIA PROFESSIONAL RIVER
' OUTFITTERS IN SUPPORT OF THE PETITIONERS

COMES NOW the West Virginia Prefessmna} River Outfitters Association
(“WVPRO”) by counsel, Schuda & Assocxates plic, and Daniel R. Schuda, and subrmts this |
brief as amicus curiae in support of the relief sought by the Petmoner, River Riders, Inc., and.. _
 states a5 follows: | | R |

| ABOUT WEST VIRGINIA PROFESSIONAL RIVER OUTFITTERS
The West Virginia Professional Rlver Outﬁtters is an industry group of whitewater
: outﬁtters in West Vlrglma WVPRO member outf tters mcludc Ace Advenmre Center,
Adventures Mountam River; Alpine Ministries; Appalachlan Wlldwaters Class VI RIVGI" . :
,“Runners Extreme Exped1t10ns, New & Gauley Rtver Advenmres North Amencan Rlver
Runners; Rivermen Whitewater; Rock ‘n’ Roll Raﬂlng, Songer Whitewater; and West V1rg1ma

Adventl.u:es5 some of the pretmefe rarftlng outﬂtters in the State.




WVPRO selyes as the voice of the_ce_rmnercial whitewater industry and coordinates
marketing and public relations efforts with the Division of Tourism and serves. as a central
contact and source of communication, maintaininé a close relationship with the West Virginia
Division of Natural Resources, Whitewater Commission, the National Park Ser\iice,

U. S. Army Corp of Engineers, the West Virginia Hospitality and Travel Association, West

Virginia Convention and Visitors B-ureeus, State and Local Chambers of Commerce and America
Qutdoors. |

In addition to marketing, WVPRO works for the improvement of the whitewater industry
and serves as an organized body that prowdes a voice for issues affectlng it. |

WVPRO has studied the issues presented in the Petltlon for Writ of Prohibition and is
gravely concemed about the effects the ruling of the Jower Court wﬂl have on the wmtewater
raftmg industry in the State of West erglme. Creating total confirsion as to the apphcable law, -
the ruling has the potential, By that faef alone; to make the outfitters uninsurable in aﬁy’
reasenable sense and unable to continﬁe in business. | | | |

L THE LOWER COURT’S RULING WILL INJURE THE WHITEWATER
8 FTING INDUSTRY IN WEST VIRGINIA, AFFECT!NG THOUSANDS.
GF JOBS ANI) MILLIONS OF DOLLARS IN REVENUE

The Cousts, the wlntewater mdustzy, the regulatory bodies and the participants have rehed-
upon the standards and requirements of the West Virginia Whitewater Responsibility Act smce
its passage in 1987 and should not be S0 snnply altered. ..
The nnpact of this rulmg could devastate this recreatxonal mdustry in this State and must,
therefore, not be allowed to stand without having been given the full attention of this Court _

- WVPRO thus joi'né‘ in with the Peti_ﬁbners in the Writ of Prohibition in order to protect the



 interests of West Virginia businesses, of the thousands of West Virginians who rely upon the '
rafting indﬁstry as a source of income and livelihood, and the millions of dollars generated each
| and every year in tourism revenue for this State.

There can be no dispute that the raftmg industry itself has a substantial and posuwe effect
on West Vlrglma s economy, producmg thousands of jobs for West Virginians as well as
generating m11110ns of dollars i in revenue for this State WVPRO members currently employ over
twelve hundred West Virginia residents and taxpayers with a payroll of $8 mﬂhon to $10

- million.

Additionally, the whitewater industry is exttemely important to the tourism revenue of
| this State. The attached West Virginia Depertment of Natural Resources Report shows that since
1995 approximately 200 000 people each year participate in water-.activities on five separate

West Virginia nvers (Gauley, New Rlver, Cheat, Shenandoah and Tygart) with the 32 different

licensed West Vn'glma whitewater outfitters. (Exhlblt 1). -Even the little Shenandoah River had_

17,694 whltewater partlcxpants in 2007. (Exhlbit 2).
_ These wh1tewater compames otfer other recreatlonal actmhes off the river, mcludmg
bﬁcmg, hlkmg, mountain chmbmg, and campmg/lodgmg so that although river act1v1t1es and

whltewater rafting are the main source of busmess and income for these compames addltlonal

revenue ﬂ'om part1c1pants and tourists is derived from these Iand based activities and the numbers | :

of 1nd1v1duals seeking recreation and adventure with these companies will be more than the
reported figures for just river activity.
Given these reported numbers of partieipants in water activities, the vast majority of

which would be whitet#ater rafting trips, the econox_nic impact of this industry is. subs_tantial_ to
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this State, and more importantly, to the locales where these outfitters are located. In 1995,
conservative estimates of the fotal direct expenditures by commercial boaters on only three rivers
— the Cheat, New and Gauley — were $49.4 million. (Exhibit 3). Of this, api)roximately $43.1
million was spent in West Virginia and $41.3 million spend locally in the counti_es surrouoding
the rivers.

This spending is not limited to paying commercial outfitters. These visitors are spending
Jarge amounts of money at local gas stations, gift shops, grocery stores, restaurants, hotels,

nightclubs, and other retail stores, accounting for 35% to 41% of ﬂle total direct spending by

‘these raﬁers (Exhibit 3).

The vast majority of the commercial wh1tewater partsclpants are from out of state.

. Accordmg to the study cited above, West Vlrguuans made up only 2.5% of the rafiers on the _

| Cheat River, 7 5% on the New River, and 2.8% on the Gauley Rwer, for an overall total of only

5%. (Exhibit 3). The ti_-avel and expenditures of these commercial rafters indicate substantial _

statewide impact. The 1995 data indicates that the whitewater raﬂeing industry created $59.3

_ 'milhon in total output, $22 9 mzlhon in personal income, $16e6 mﬁhon in employee

compensatlon, and $3.6 mﬁhon in taxes The data also show apprexnnate!y 1 416ﬁ111 and part

- time Jobs were created. (Exlublt 3; and Exhibit 4).

The data and studies cleaﬂy indicate the substantial and appriaciabie '-impact the
whltewater raﬂmg business. préVides to the local towns and counties where raﬂ:lng is prevalent

This industry and the jobs and employment opportunities it creates is essennaﬁy the backbone of

such towns like I-hoo, Fayetteville, and Oak Hill. More 1mportantly, the]obs associated - with 1the




whitewater rafling industry are supporting West Virginia families and allow West Virginians to
remain in-state.

WVPRO ié convinced that the Circﬁit Court of J. e.fferson County committed grave error
in applying maritime law to the case on Shenéndoah River. This ruling would have a profoundly
negative impact on the whitewater industry in West Virginia and the reversal of the Circuit
Couft;s ordér 1S necessary. |

2. THE APPLICATION OF GEN ERAL MARITIME LAW TO A

WHITEWATER RAFTING CASE IS LEGALLY INCORRECT AND
WILL HAVE A DETRIMENTAL EFFECT ON THE WHITEWATER
INDUSTRY IN WEST VIRGINIA.

- The West Virginia Legislature enacted the West Virginia Whitewéter_ Responsibility Act
in 1987 recognizing that “[i]he tourist trade is of vital importance to the Sfate_of West Virginia
and the serﬁces offered by commercial whitewater outfitters and commercial whitewater guides
sigxﬁﬁcantly contn'bute.to the ewnoﬁy of the Staté of West Virginia.” West Virginia Code § 2Q~
| 3B-1 The I.x:g1slature also noted that commerc1a1 whitewater rafting 1s an mherently dangerous |

activity involving unstable river condltlons, watcr levels, weather and nature that cannot be

e elimmated by a commercxal wh:tewater outﬁtter or commerczal whxteWater gmde Accordmgly, .

the Leglslatu:re deﬁned the responsibilities and affirmative acts for whwh commercnal whitewater
outﬁtters and commercial whitewater guides are hable.
© West Virginia Code § 20-3B-5 states:

It is recognized that some recreational activities conducted by
commercial whitewater outfitters and commercial whitewager

* guides are hazardous to participants regardless of all feasible safety
measures which can be taken.
(a) No licensed commercial whitewater outfitter or commerc1al
whltewater guide acting in the course of his employment is liable



to a participant for damages or injuries to such participant unless

such damage or injury was directly caused by failure of the

commercial whitewater outfitter or commercial whitewater guide

to comply with duties placed on him by article two of this chapter,

by the rules of the commercial whitewater advisory board, or by :
the duties placed on such commercial whitewater outfitter or ’
commercial whitewater guide by the provisions of this article. ' :

- The Legislature also recognized that the participants had duties also as identified in West-

Virginia Code § 20-3B-4:

(2) Participants have a duty to act as would a reasonably prudent
person when engaging in recreational activities offered by
commercial whitewater outfitters and commerclal whitewater

guides in this state. _ | _
(b) No participant may: F

(1) Board upon or embark upon any commercial whitewater
expedition when intoxicated or under the influence of
nonintoxicating beer, intoxicating heverages or controlled

- substances; or

(2) Fail to advise the trip leader or the trip guide of any known
health problems or medical disability and any prescribed

medication that may be used in the treatment of such health _
‘problems during the course of the commercial whitewater - _ ;‘=

_‘ expedmon, or.

| (3) Engage in harmful conduct or willfully or neghgenﬁy engage in o
any type of conduct which contributes to or causes injury to any
person or personal property; or

_ (4)- Perform any act which mterferes with the safe running and
operation of the expedition, including failure to use safety
equipment provided by the commercial whitewater outfitter or : :
failure to follow the instructions of the trip leader or rip guide in . _ '
regard to the safety measures and conduct requested of the. '
participants; or

(5) Fail to inform or notify the trip gﬁide or trip leader of any
Jincident or accident involving personal injury or illness




experienced during the course of any commercial whitewater
expedition. If such injury or illness occurs, the participant shall
leave personal identification, including name and address, with the
commercial whitewater outfitter’s agent or employee.

M-aritime law, essentially federal common law of the sea with numerous federal statutes
~ and regulations added, has never been applied to 2 West Virginia whitewster rafting case. Sucha
holding never made by any federal .court in this State although able to do so in the various
whitewater cases they have decided _and has never even been hinted at by thls Court or by any
other circuit court of this State i.n the various whitewater cases which thsy have considered. All
~ courts have ﬁniformly applied ths West Virginia Whitewater Responsibility Act. .Applying
 maritime law is legally unjustified and incorrect. | | |
First must be considered the essential question of why admiralty law should apply.
The seminal case regarding maritime jurisdiction held: | .

Those [waters] must be regarded as public navigable [waters] in

- Jaw which are navigable in fact. And they are navigable in fact
when they are used, or susceptible of being used, in their ordinary
condition, as highways for commerce, over which trade and travel

- are or may be conducted in the customary modes of trade and
travel on water. And they constitute navigable waters in the Umted

' States within the meanings of the Acts of Congress, and -

- contradistinction of the navigable waters of the states, when they
form in their ordinary condition by themselves, or by uniting with

- other waters, a continued highway over which commerce is or may

_ be carried on with other states or foreign countries in the customary
modes in which such commerce is conducted by water.

The Daniel Ball, 77 US (10 Wall.) 557, 563, 19 L.Ed. 999 (1870).
The use of streams carrying people not as passengers from one location to another but as
paztlclpants seekxng adventure by paddlmg a rubber raft in rapidly moving whltewater (and the

clear and essential distinction between mere tranSportat_lon of people and people partlmpatmg ina




dangerous" activity for excitement and thrills must be acknowledged), is not a “customary mode
of travel or transportation” wtth which maritime law has ever been ooncerned. Neither is the
stream involved in this matter, which judicial notice will allow this Court to find to be suitable to
little more than specialized boating' activities like rafting and canoeing and the oharactor of which
the lower court gave far too iittle attention, a "navigable" water suitoble for the common carriage
of goods or people. | |

These same distinctions-remain applicable today. See,. e.g., Alford v. Appalachian Potver
Co., 951 F.2d 30 (C.A.4. 1991). |

The lower Court’s Order, ho}dmg that maritime law has even a lmuted apphcatxon toa
.wlntewator raftmg case, must ultlmately result in the dlsplacement of the West Virginia
Wthewater Responsibility Act, West Virginia Code § 20-3B-1 ¢q seq. as "superior” federal
statutes ond regulotions olways supetcede state low and regulations. Maritime law wilt oortainly
.' alter tho respon51b111tlos and dut;es of the part101pants just as it will cortamly alter the applicable
standard of care owed by commercial whitewater gmdes and outﬁtters and thexr potential
| -11ab111ty It is an unfortunate truth that the effect of applymg mantlme law, contamed in the
1 books 1:reat15es, encyclopedlas and case reports ﬁilmg bookshelves of space, cannot be o
meanmgfully discussed at this time or even forecast. For instance, as 111ustrated in the Exxon
ledez case now peﬁding before the United States _Supreme Court, Exxon Shﬁ;ping Co. v. Baker,
| 07-219, argued February 27, 2008, is a commercial whitewater raft a "vessel?" Is a commercial
whitowater trip guide the “captain” of the vessel and if not, what is the status of that gnide? Does
maﬁﬁme law exclude liability of the owner for punitive damages? Are the participants.

- passengers, who are only being t.fan-épor_ted, or seaman, because they play arole in the handiing |
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of the raft? If the latter, will the principle of maintenance and cure, the doctrine of
unseaworthiness, and the Jones Act apply?

3. ASSUMPTION OF THE RISK IS A DEFENSE IN THIS .CASE.

WVPRO adopts the arguments of River Runners as to the use of the assumption of risk
defense as allowed by this Court in Murphy v. North American River Runners, 186 W.Va. 310,
412 S.E.2d 504 (1991), and will not repeat arguments rnade elsewhere in support. But it must be
noted that, despite the ruling of the tﬁal court, should federal maritime law supercede the
Whitewater Responsibility Act, maritime law does allow assumption of risk and other defenses
to be raised. See, e.g., Waggoner v. Nags Head Water Sperts, Inc., 141 F.3d 1162 (C.A.4. 1998)
(unpublished opiniion). o | | |

- | . CONCLUSION

For the foregomg reasons, WVPRO requests that this Court grant the hearing requested in
the Petition for Writ of Prohlbltlon so as to allow deliberate and measured consideration be given
to the i)otentietly devastating effects the ruling ef- the Circuit Cout‘t might have on the Whitewater
__ | mdusu-y and the Iaw of thts State. WVPRO takes no position regardmg the consohdatlon of the -

| two (2) underlymg acttons, but does beheve that the lower court’s decxswns as to the apphcatlon
- of maritime law, of the use of the assumptton of risk defense and the absolute bar to the -
admission of the release documents must be reversed. |

WHEREFORE WVPRO requests that the Court issue a Rule to Show Cause as to the -

J anuary 30, 2008, Order Denymg Plaintiff’s Motton Jor Judgment on the Pleadings and Grantmg
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' Motion in Limine Regarding the Release and the April 15, 2008, Order Granting Plaintiffs
Motion in Limine Regarding the Release and Assumption of Risk.

Dated: June 24, 2008,

WEST VIRGINIA PROFESSIONAL RIVER
OUTEITTERS

g mjdoﬁ Q@/

. S¢huda ' State Bar #3300
A 8 ASSOCIATES PLLC

D'an_lcl

C {arleston, WV 25325-3425
(304) 343-8928
dschud udalaw.net
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BEFORE THE WEST VIRGINIA SUPREME COURY OF APPEALS
CHARLESTON, WEST VIRGINIA

RIVER RIDERS, INC., AND MATTHEW KNOTT
Petitioners/Defendants,

Y.

THE HONORABLE THOMAS W. STEPTOE, ALL PLAINTIFFS IN CHRISTOPHER, ET AL, v
RIVER RIDERS, INC,, CIVIL ACTION NO. 06-C-328, AND ALL PLAINTIFFS IN FREEMAN v.
RIVER RIDERS, INC., AND MATTHEW KNOTT, CIVIL ACTION NO. 06-C-325, = -

- Respondents.

CERTIFICATE OF SERVICE

I, Daniel R. Schuda, do hereby certify that on the 24™ day of June 2008 I served the foregoing
“MOTION TO FILE AMICUS CURIAE BRIEF AND STATEMENT OF INTEREST OF THE
WEST VIRGINIA PROFESSIONAL RIVER OUTFITTERS” and accompanying “AMICUS BRIEF
OF THE WEST VIRGINIA PROFESSIONAL RIVER OUTFITTERS IN SUPPORT OF THE
PETITIONERS” upon counsel of record by depositing a true copy in the United States Mail, postage

. prcpald, addressed as follows:

The Honorable Thomas W. Steptoe Paul D. Beckman, Esq.

F udge 23rd Judicial Circuit. ' Salsbury, Clements, Beckman, Marder & Adkins, LLC
100 E. Washington Street Baltimore, MD 21201
Charles Town, WV 25414 Counsel for Plaintiffs
Stephen G. Skinner, Esq. : Mark Jenkinson, Esquire
Nichols & Skinner, L.C. ' D. Michael Burke, Esquire
P.O. Box 487 : : ~ Burke, Schultz, Harman and J enkinson
Charles Town, WV 25414 Post Office Box 1938 ,
Counsel for Plaintiff = : : - Martinsburg, WV 25402
o L o Couusel jbr Plamtgﬂ’.'v

Robert P. Martm, Esqulre Esq.
Justin C. Taylor, Esq.
Jared M. Tully, Esq.
BAILEY & WYANT, P.L.L.C.
500 Virginia Street, East, Suite 600
Post Office Box 3710 '
Charleston, WV 25337-3710
(304) 345-4222
- Counsel for Petitioners
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.Schuda State Bar #3300
A & ASSOCIATES, PILC

- (304) 343-8928 o
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