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MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S VERIFIED PETITION
FOR WRIT OF PROHIBITION SEEKING RELIEF FROM THREE ORDERS ISSUED
' BY THE HONORABLE THOMAS W. STEPTOE

L SUMMARY OF ARGUMENT

The Circuit Court of Jefferson County erred in entering three separate orders: “Order

Denying Plainﬁff‘ s Motion for Jud gment on the Pleadings and Granting Motion In Limine Regarding
Releasé”; “Order Granting Plaintiff’s Motion in Limine Regarding Release and Assumption of Risk”
and; Order Consolidating the Freeman and Christopher litigation. The Circuit Court’s rulings are
incorrect for several reasons, including, but not limited to:

1) The Release document is admissible because it contains warnings of the inherent risks and
hazards to the participants in the whitewater activity, and any arguably improper release / hold
harmless language can be redacted therefrom;

2) Maritime Turisdiction does not extend to this whitewater rafting case on the Shenandoah




River, as the West Virginia Whitewater Responsibilty Act controls in this matter, and because the

Shenandoah River is not a navigable waterway as it cannot be used for commercial shipping.

Additionally, the Court failed to make any finding of fact regarding the navigability of the
. Shenandoah River;
3) Assumption of the Risk should be an available defense in this action pursuant to
controlling West Virginia law;

- 4} The Orders, based upon the Court’sincorrect ruling mandating the application of’ iﬁiaritime
law to this whitewater rafting accident, negate the Wesi Virginia Whitewater Responsibility Act and
deprive the Defendants of the defense of assumption of the risk and thus the effect thereof renders
_all Whitewater Outfitters uninsurable and cripples a vital State indﬁstry,; and

5) The Court’s most recent ruling consolidating the Freeman case and the Christopher case

for trial causes unfair prejudice and insures juror confusion as a result of the intertwining of -

unrelated legal, factual and damage issues due to one case being a wrongful death case and the others
being personal injury cases.

As aresult of the Circuit Court's ruling of April 28, 2008 consrolidating the Christopher case
and the Freeman case, the Order disallovﬁng the defense of assumption of the risk and mandating
* the application of maritime law would now apply to both cases. Defendants seek this writ to vacate
these Orders and thus avoid the resultant unfair prejudice and certainty of a disastrous result. In light
of the immediate prejudice of continuing to litigate these cases under the incorrect application of
maritime law and consolidated as the current 01'der$ require, your Petitioners request that the
underlying litigation be stayed pending determination of all issues by this Court pursuant to West

Virginia'Code § 53-1-9,




1L STATEMENT OF CASE

The piéintiffs, on September 30, 2004, were participants in a whitewater rafting activity
sponsored iay the defendaht, River Riders, Inc., a commercial whitewater outfitter located in Harpers
- Feny, West Virginia and claim personal injuries from an incident .that occurred on that date.
Additionally, several of the plaintiffs are spouses -of the participants and claim damages for loss of
consortium based upon the alleged injurics that were allegedly suffered by their spouses.

The Freeman civil action was filed against Rivef Riders, Inc. and its owner Matthew Knott
by Kathy L. Freeman, as Personal Representative of the Estaterof Roger Freeman in the Circuit Court
of Jefferson County, West Virginia on September 28, 2006. The Chrisropker. civil action was filed
against River Riders, Inc. by Marsha Christbpher, Samuel Christopher, Lara Crozier, M. Christina
Echegoyen, Alex Echegoyen, Betty Green, George Green, Katherine M. Hax, Ruchi Rastogi, Donald
E. Spears, Karan Tréhan, Darryl Wiley, Carrie Harris-Muller, Christina Renee Friddle, Timothy
Friddle', April Goss, Brian Payne and Victoria Payne in the Circuit Court of Jefferson .County, West
Virginia on September 29, 2006.

Most of the paﬁicipﬁnt plaintiffs in this action were employees of Kaiser Pennanenté, a
healthcare conglomerate located in the State of Maryland. Kaiser Pérmanente scheduled a team
building activity with the Defendant, River Riders, Inc., that included a morning of land based
activities and an afternoon of whitewater rafting. The two participants who were not employees of
Kaiser Permanente and participated in the whitewater rafting triia that day were.Karan Trehan and
Donald Spears. Mr. Spears lives in Washington, DC and Mr. Trehan resides in New York City. Mr.

Spears and Mr. Trehan were considered “walk ins” at River Riders.

Mr. Friddle has since been dismissed from this action, voluntarily.
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Prior ti) participating in the ra.ﬁing activity, each of the participating plaintiffs executed a
document entitled- “Ré]ease, Agsumption of Risk and Indemnity Agfeement” (“the Releaée”)
(Exhibit A). This release served as a warning of the inhefent risks of whitewater rafting.?
Additionally, therelease is axi express acknowledgment of the written warnin gs -and the participants’
understanding of those warnings and assumption of the risks associated with whitewater rafting,
F ufthermore, the release contains the specific language of the West Virginia Whitewater
Responsibﬂity Act, buties of a Participant (West Virginia Code §20-3B-5).

On March 14, 2008, the Christopher Plaintiffs filed a “Motion in Limine Regarding Release
~and Assumption of the Risk™, secking to preclude introduction of the entire releaéé at trial and to
-preclude the Defendant from invoking assumption of the risk as a defénse. The Plaintiffs based their

argument regarding the release upon Murphy v. North American River Runners, Inc., 412 S.E.2d
504, 186 W.Va. 310 (1991). This case holds: “Generally, in absence of an applicable statute, a
plaintiff who expressly and, under the circumstances, clearly agrees to accept a risk of harm aiising
from defendant's negligent or reckless coniiuct may not recover for such harm, unless the agreenient
is invalid as contrary to public policy.” It goes ion to hold that peremptory releases 6f statutory duties
are invalid as a matter of public policy.

Despitethe invali dity of pereiiiptory releases, the Murphy Court did not preclude assuinption

of the risk as a defense nor did it preclude a warnin gs defense. In fact the legislature did not intend

These risks have been specifically recognized by the West Virginia Legislature in West
Virginia Code §20-3B-1, which states: “The Legislature recognizes that there are
inherent risks in the recreational activities provided by commercial whitewater outfitters
and commercial whitewater guides which should be understood by each participant. It is
essentially impossible for commercial whitewater outfitters and commercial whitewater
guides to eliminate these risks.”



that parties would not have.contractual freedom to agree to assume risk of such conduct.
Murphy v. North American River Runners, Inc., 412 S.E.2d 504, 186 W.Va. 310 (1991).
The Christopher Plaintiffs” Motion requested that the Circuit Court preclude the defense

from arguing assumption of the risk. The Plaintiffs argued that this case is governed by general

maritime law and that assumption of the risk is not an argument available under general maritime

law. However, Maritime law is not the applicable law to this case as specific West Virginia statutory
law has been enacted to govern whitewater rafting,
The West Virginia Legislature enacted the Whitewater Responsibility Act, which governs
actions against whitewater rafting outfitters and guides for injuries received during the course of a
whitewater rafting trip. West Virginia Code § 20-3B-1 states: “It is the purpose of this article to
define 1_;hdse arcas of responsibility and affirmative acts for which commercial whitewater outfitters
and commercial whitewater guides are liable for loss, damage or injury.”
West Virginia Code § 20-3B-3 places specific duties upon whitewater outfitters and
whitewater gnides. West Virginia Code § 20-3B-5 (a) states:
No licensed commercial whitewater outfitter or commercial
whitewater guide acting in the course of his employment is liable to
a participant for damages or injuries to such participant unless such
damage or injury was directly caused by failure of the commercial
whitewater outfitter or commercial whitewater guide to comply with
duties placed on him by article two of this chapter, by the rules of the
commercial whitewater advisory board, or by the duties placed on
such commercial whitewater outfitter or commercial whitewater
guide by the provisions of this article.

Accordingly, West Virginia whitewater rafting guides and outfitters may be found Hable only

if théy breach the specific duties outlined in West Virginia Code § 20-3B-3. Under West Virginia




law, which clearly governs this case, a whitewater rafting outﬁtt_er may be held liable only under the
West Virginia Whitewater Responsibiﬁty Act. West Virginia law does not permit recovery from
whitewater rafting outfitters or guides under any other theory. Adaitionally, the injuries alleged must
be “directly” caused_by the whitewater outfitter or guides’ failure to meet the standard of care

outlined by West Virginia Code § 20-3B-3.

However, despite the clear language and intent of this statute, on April 15, 2008, the Circuit

Court entered its Order Granting the Plaintiffs Motion in Limine regarding the Release and

Assumption of the Risk in the Christopher case. (Exhibit B). That Order held that the Defendant

is prohibited from introducing the release as evidence at the trial of this matter, m aking any reference

to such releases or eliciting any evidence regarding it at trial.
The Circuit Court justiﬁed its ruling by stating:
Just as in Murphy and Johnson, this Court finds that the anticipatory
releases allegedly signed by Plaintiffs in the instant case are
unenforceable. The Whitewater Responsibility Act established the
applicable standard of care and Defendants cannot attempt to usurp
that standard through an anticipatory reiease. Therefore, because the
releases have no legal effect, they are irrelevant and unfairly
prejndicial under West Virginia Rules of Evidence 401, 402,403, and
404. ' -
The Circuit Court completely ignored the fact that the releases contained clear warnings of the
inherent risks and hazards of whitewater rafting which are absolutely relevant in this case. Each
participant signed a release and discussed tlie same among themselves and with family members.
Interestingly, after the Court explicitly found that this action was governed by the Whitewater
Responsibility Act, it stated:

Second, this Court is of the'opinion that assumption of the risk is not
an available defense in this maritime action. Because the incident
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occurred on the Shenandoah River, a navigable body of water, it is

governed by general maritime law. Yamaha Motor Corp. v Calhoun,

516 U.S. 199, 206 (1996). Assumption of the risk is not a defense in

admiralty or maritime law
The Court ultimately held: “Defendant is prohibited from asserting the defense of éssumption of'the
risk or making any argument in support of this defense at trial.”

Obviouély, this contradictory Order regarding the governing law is problematic. In one
instance, the Circuit Court has held that the Whitewater Responsibility Act applies to exclude the
release and warnings document executed by each of the partlclpatmg plaintiffs. However, in the
second 1nstance the Clrcuit Court held that the case is “governed by general maritime law” in order
to preclude the Defendants from arguing assumption of risk, which is permitted under the
Whitewater Responsibility Act and West Virginia law.

In the Freeman case the Circuit Court, on J aﬁuary 30, 2008, entered an “Order Denying the
VPlaintiff’ s Motion for T udgmeﬁt on the Pleadings and Granting Motion .in‘ Limine Regérding
Release”. (Exhibit C).l The effect of that Order, like the Christﬁpher Order, precludes the
Defendants from introducing tﬁe release executed by Mr. Freeman at trial. The Freeman Order
states, “the Defendants ‘;a.re prohibited from introducing the release, making any reference to it, or
cliciting any information regarding it at trial.” As a result of the Circuit Court's ruling on April 28,
2008 consolidating the Christopher case and the Freeman case for discovery and trial, the Order
precluding assumption of the risk defense and applying maritime law would apply to both cases.
| It ié imperative that this Court examine the issue of applicable law and the admissibility of
the release. This case cannot proceed using dual, contradictory bodies bf law without resultant

manifest injustice to the Defendants. The rulings of the Circuit Court have unfairly prejudiced the




defense of theée cases as evidence and arguments regarding assumption of the risk, warnings,
inherent risks and effectively all of the Defendants’ proiaer defenses have been precluded.
Importanﬂy, in order for maritime or admiralfy law to apply to these cases, the Plaintiffs must
shpw, at a minimuim, that the Shenandoah River is a “navigable” waterway. There has been no
evidence proffered and no ﬁnding by the court or otherwise regarding the navigability of the

Shenandoah River or why maritime law should apply.

Furthermore, the whitewater industry in West Virginia is dependent upon the just and

uniform application and enforcement ofthe West Virginia Whitewater Responsibility Act. That Act

is what business plans are based upon, how insurance rates are determined and ultimately the Iegal

framework that permits the Whltewater industry in West Virginia to legally exist. The Clrcult Court -

has committed substant1a1 and clear errof as stated herein, and this writ is the only avenue of rehef

' that these defendants can properly and fairly seck in order to correct these unjust and prejudicial

rulings.

IIL. STANDARD OF REVIEW

| A it of prohibitibn is appropriate to correct “sﬁbsta.ntial, clear-cut, legal errors plainly in
contravention of a clear statutory, constitutional, or common law mandate which may be resolved
independently of any disputed facts and only in cases Wh@re there is a high probability that the trial
will be completely reversed if the error is not corrected in advance.” State ex rel. Oak Cas. Ins. Co.
v. Henning, 505 S.E.2d 424 (W. Va, 1998), quoting Hinkle v. Black, 164 W. Va. 112, 262 S.E.2d
744 (1979), See also McFoy v. Amerigas, Inc., 170 W.Va. 526, 532, 295 S.E.2d 16, 23 (1982),
quoting Hinkle. See also, W. Va. Code § 53-1-1(2003) (“The writ of prohlbltlon shall lie as amatter

of nght in all cases of usurpation and abuse of power . . . .»); State ex rel. Frazier & Oxley, L.C. v,




Cummings, 214 W, Va. 802, 807, 91 S.E.2d 728,733 (2003).

The Defendants seek this Writ df Prohibition purs'uant- to West Virginia Code § 53-1-1,.
which states: “The writ of prohibjtion shall lie as a matter of right in all cases of usurpation and
abuse of power, when i.nfer.l'or court has not jurisdiction of the subject matter in controversy, or,
having such jurisdicﬁon, exceeds its legitimate powers.”

Jurisdictibn is in this Court based upon West Virginia Code § 53-1-2, which states:
“Jurisdiction of writs 6f mandamus and prohibition (except casés whereof’ cognizzincehas been taken
by the supreme court of appeals or a Jjudge thereof in vacation), Shall be in the circuit court of the
| county in which the record or proceeding is to which th.e writ relates, A rﬁie to show cause as

hereinafter provided for may be issged By ajudge of a‘circuit court or of the supreme court of appeals
in vacation. A writ pereniptory may be awarded by a circuit court or a judge thcre,of in vacation, or
| by the supreme court of appeals in term.”

“In determining Whether to entertain and issue the writ of prohibition for cases not involving
an absence of jurisdiction but only where 11 is cIafmc_ad tﬁat the lbwer tribunal exceeded its legitimate
powers, this Court will examine five factors: (1) whether the party seeking the writ has no other
adequate means, such as direct appeal, to obtain the desired relief; (2-) whether the petitioner will be
damaged or prejudiced in a way that is not correctable on appeél; (3) whether the lower tribunal's
order is clearly erroneous as a maitér of law; (4) whether the lower tribunal's order is an oft repeated
error or manifests persistent disregard for either procedural or substantive law; and (5) whether the
lower tribunal's order raises new and important problems or issues of law of first impression. These
factors are general guidelines tﬁat serve as a useful starting poiﬁt fqz' determining whether a

discretionary writ of prohibition should issue. Although all five factors need not be saﬁsﬁed, it is




. cllear that the third factor, the existence of clear error as a matter of law, should be given substantial
weight.”Syl. Pt. 4, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

Defendants seeks this immediate writ as there is no other means for the defendants to obtain
the desired relief as this matter is going to trial in late July, 2008, and the majority of discovery has
been completed. Furthemlore, it is defendants’ position that the Circuit Court’s Orders are clearly
ém)neous as they misapply and ignore applicable substantive law. Additionally, these Orderé raise
new and exiremely important problems and issues of law of ﬁrét impression. due to the pofential
impact on the whitewater rafting industry in West Virginia. Therefore, defendants maintain that the
factors of Hoover are clearly met, and the issuance of a writ is nécés_sary to promote justice and
fairness. |
IV, ARGUMENT
A, IT IS IMPROPER TO APPLY “GENERAL MARITIME LAW” TO THIS

WHITEWATER RAFTING CASE AS IT IMPROPERLY PREEMPTS WEST

VIRGINJIA LAW AND THE WEST VIRGINIA WHITEWATER ACT.

Although the trialrc'ourt applied the West Virginia Whitewater Responsibility Act and used
casés interpreting that Act in. order to exclude introduction of the release and indemnity language,
it épplied “general maritime law” which precludes the defendants from arguing the defense of
assumption of risk. The Circuit Court’s “Order Granting Plaintiffs’ Motion in Limine Regarding
Release and Assumption of the Risk”, entéred on April 15, 2008 in Christopher states as follows:

“Second, this Court is of the opinion that assumption of the risk is not
an available defense in this maritime action. Because the incident
occurred on the Shenandoah River, a navigable body of water, it is
governed by general maritime law. Yamaha Motor Corp. v Calhoun,

516 U.S. 199, 206 (1996). Assumption of the risk is not a defense in
admiralty or maritime law. DeSole v. United States, 947 F.241169,
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1175 (4% Cir. 1991),”

For the reasons stated herein-below, the Circuit Court has committed cleélr error énd the defendants
arc left as their sole remedy of seeking relief through this writ, requesting that the Order be vacated.

The Circuit Court’s Order is clearly wrong as maritime law is not applicable in this case. The
West Virginia Legislature enacted the Whifewater Responsibility Act, which governs actions agains’;
whitewater rafting outfitters and guides for injuries received during the course of a whitewater
rafting trip. West Virginia Code §20—3B.—1 states: “It is the purpose of this aﬁicle to define those
arcas- of responsibility and affirmative acts for which commercial whitewater outfitters and

- commercial whitewater guides are liable for loss, damage or injury.”

West Virginia Code §20-3B-3 places certain duties upon whitewater outfitters and -

whitewater guides®, West Virginia Code § 20-3B-5 (a) states: “No licensed commercial whitewater
outfitter or commercial whitewater guide acting in the course of his employment is liable to a

participant for damages or injuries to such participant unless such damage or injury was directly

By applying general maritime law to the case at bar, the Court has effectively precluded
the language of the Whitewater Act and assumption of risk as a defense to this
whitewater defendant. Said argument regarding assumption of risk is more thoroughly
addressed later in this brief, :

{a) All commercial whitewater outfitters and commercial whitewater guides offering
professional services in this state shall provide facilities, equipment and services-as
advertised or as agreed to by the commercial whitewater outfitter, commercial
whitewater guide and the participant. All services, facilities and equipment provided by
commercial whitewater outfitters and commercial whitewater guides in this state shall
conform to safety and other requirements set forth in article two of this chapter and in
the rules promulgated by the commercial whitewater advisory board created by section
twenty-three-a, article two of this chapter.

(b) In addition to the duties sef forth in subsection (a} of this section, all commercial _
whitewater guides providing services for whitewater expeditions in this state shall, while
providing such services, conform to the standard of care expected of members of their
profession.
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caused by failure of the comﬁercid whitewater outfitter or commercial whitewater guide to comply
with duties placed on him by article two of this chapter, by the rules of the commercial \x}hitewater
advisory béard, or by the duties placed on such commercial whitewater outfitter or commercial
whitewater guide by the provisions_of this article.” Accordingly, West Virginia whitewater raftil.lg
guides and outfitters may be found liable only if they breach the duties outlined in West. Virginia
Code § 20-3B-3. |

Additionally, the West Virginia Whitewater Responsibility Act places certain duties upon
participants, West Vlrglma Code 20-3B-4 states: “Participants have a duty to act as would a

reasonably prudent person when engaging in recreational activities offered by commercnal

whitewater outfitters and commercial whitewater guides in thlS state.” Additionally, the same .

section precludes participants from failing to advise of illness or disability, participating under the
influence and the like. Accordingly, the Legislature has recognized and codified that participaﬂts
must Bear some responsibility for their actions.

Importantly, the regulation of Whifev‘)ater rafting is within the police power of the states to
oversee safety. Thereforé, state law applies to this whitewater raftin g case, which is exactly what the
Legislature of this State intended. That is why the thtewater Act was codified into law and why
the Circuit Court should have applied this statute as bemg applicable to the cause of action, as
opposed to allowing federal maritime law to control in order to preclude a defense of assumption of
risk. Maritime law does nbt preempt State law in this matter.

In p1°eemptioh cases, this Court has followed the United‘States., Supreme Court's teaching that

“[bJecause the States are independent soverei gns in our federal system, we have long presumed that

Congress does not cavalierly pre-empt state-law causes of action. In all preemption cases, and
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particulariy in those in which Congress has ‘legislated ... in a field which the States have traditionally
OCCHpicd,’ Ricev. Santa Fe Elevator Corp., 331 US 218,230,678.Ct. 1146, 91 L.Ed. 1447 (1947),
wé start with the assumption that the historic-policé powers of the States were not to be superseded
by the Federal Act unless that was the clear and manifest purpose of Congress.” Medtrom’c, Inc. v,
Lohr, 5 1-8 U.S. 470, .485, 116 S.Ct. 2240, 135 L.Ed.2d 700, 715 (1996).

Additionally, this Court has held: “[o]ur law has a general bias against preemption.” General

Motors Corp. v. Smith, 216 W.Va. 78, 83, 602 S.E.2d 521, 526 (2004) “[Bloth this Court and the_

U.S. Supreme Court have explamed that federal preemptlon of state court authority is generally the

exception, and not the rule.” In re: West Virginia Asbestos Litigation, 215 W.Va. 39,42, 592 S. E.2d
818, 821 (2003). “Given the importance of federalism in our constitutional structure .., we entertain
a strong presumption that federal statutes do not preempt state léwsj prarticulérly those laws directed
at subjects-like health and safety-‘traditionally governed’ by the étates.” Law v. General Motors
Corp., 114 F.3d 908, 909-910 (9th Cir.1997), quoting CSX Transp., Inc. v. East.erwood, 507 U.S.
658, 664, 113 S.Ct. 1732, 1737, 123 L.Ed.2d 387‘(1993). Thei*efore, “preemption is disfavored in
the absence of convincing evidence warranting its application.” Hartley Marine Corp. v. Mierke,
196 W.Va. 669,673,474 S.E.2d 599, 603 (1996). Said another way, “pre-emption will not liec unless

it is ‘the clear and manife_st purpose of Congress.” ” Law, 114 F.3d at 910, quoting Easterwood, Id.
For these reasons, “ [¢]onsideration under the Supremacy Clause s;[arts with the basic assumption
that Congress did not intend to diéplace state law.” State ex fel. Orlafske v. City of Wheeling, 212
W.Va. 538, 543, 575 S.E.2d 148, 153 (2002), quoting Maryland v. Louisiana, 451 U.S. 725, 746,
101 5.Ct. 2114, 2129, 68 1.Ed.2d 576, 595 (1981). |

In this case, the West Virginia Legislature has governed whitewater rafting safety since 1987
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with the enactment of the Whitewater Responsibility Act, West Virginia Code 20-3B-1 et seq. A

search of the entire United States Code reveals no legislation regarding whitewater rafting safety.

Accordingly, regulation of whitewater activitics and legislation affecting whitewater safety and

responsibility is within the historic police powers of each state. Ttis very important to note that there

is not a single reported case in the nation that has applied “general maritime law” to whitewater

rafting incidents.” Consequently, the general principles of maritime law are not applicable to this

3

Forman v. Brown, 944 P.2d 559 (Colo. App. 1996) (Plaintiff participated in rafting trip
conducted by defendants. Maritime law was not applied, and Plaintiff was not entitled to
recovery due to signed exculpatory agreement which could only be broken by willful and _
wanton conduct by the defendant.); Ferrari v. Grand Canyon Dories, et al., 32 Cal, App.
4™ 248 (Cal. App. 3 Dist. 1995) (Plaintiff sued operator of white water rafling trip to
recover for personal injuries. General maritime law not applied, and held assumption of
risk is complete bar to recovery where operator only owned duty not to increase inherent
risks); Sanders v. Laurel Highlands River Tours, Tnc. 966 ¥.2d 1444 (4™ Cir, 1992)
(Plaintiff sued defendant white water rafting company for injuries sustained on rafting
trip. General maritime law not applied, and held warnings given to Plaintiff were
adequate and he assumed the risk of undertaking the white-water rafting trip.); Goldstcin
v. D.D.B. Needham Worldwide, Inc., et al., 740 F Supp. 461 (S.D. Ohio 1990) (Heirs of
participant in white water rafting trip brought wrongful death action against trip

sponsors. General maritime law not applied, and held issue of material fact existed as to
whether participant assumed risks associated with white water rafting); Saenz v.
Whitewater Voyages, Inc., 226 Cal.App.3d 758 (Cal. App. 1 Dist. 1990) (Heir of
decedent who drown after falling out of raft during white water rafting trip brought
wrongful death action against rafting company. General maritime law not applied, and
held express assamption of risks attendant to white water rafting is a complete bar to
recovery in a negligence action.); Henderson v. Quest Expeditions, Inc., 174 S.W .34 730
(Tenn.Ct. App. 2005) (General maritime law not applied and white water rafting operator
granted summary judgment on basis of release signed by participant.); Lahey v.
Covington, 964 F.Supp. 1440 (D.Colo. 1996) (Plaintiff sued white water rafting company
for injuries sustained during rafting trip. General maritime law not applied, and held
exculpatory portion of release agreement barred rafier’s claims to the extend they were
based on rafting company’s alleged negligence.); Madsen v. Wyoming River Trips, Inc.,
31 F.Supp.2d 1321 (D.Wyo. 1999) (Plaintiff sued rafting company for injuries sustained
on white water rafting trip. General maritime law not applied, and held genuine issue as
to injury was caused by “inherent risk” of white water rafting.); Livingston v. High
Country Adventure, Inc., 156 F.3d 1230 (6™ Cir. 1998) (Plaintiff sued white water rafting
company for injuries sustained during rafting trip. General maritime law not applied,
and held that statutory law prohibited liability for simple negligence in white water
rafting and waiver agreements signed by Plaintiff prevented claims for simple
negligence.) King v. US Forest Service, 647 F.Supp. 20 (N.D.Cal. 1986) (Rafter
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whitewater rafting case. The states have the aufhority to regulate whitewater rafting and it is
properly within the states’ police power to regulate the safety of participants ih this important West
Virginia industry.l Therefore, the Circuit Court has committed clear error in ruling that general
maritime law applies to this lawsuit,

Additionally, the Circuit Court did not examine any factual issues regarding its decision to
apply general maritifne law and the navigability of the Shenandoah River. The Ordel_' is coinpletely
silent as to why the Court detérmined maritime law applies and why a whitewater excursion on the -
| Shenandoéh Riveris governed by such law. Accordingly, the Circuit Court has féﬂed to indicate the
ilecessaxy factual p_redicate and findings to rule that general ﬁmitime law applies, as there have been
no evidence proffered in this matter that the Shenandoah River is navigable. |

A threshold question that must be answered before applyi.ng maﬁtime law is whether the
accident occurred on a navigable body of water. If fhg waterway was not “navigablé” then it is not
appropriate to apply “general maritime law.” The Circuit Court completely neglectéd any analysis
as to Whether the.Shenandc;ah is a navigable body of water and/or Whether whitewater rafting falls
under this guise. |

The Circuit Court’s order conclusively determined that maritime law applies in this matter

drowned while on rafting company operating under permit issued by the US Forest
Service. General maritime law not applied, and held that discretionary function
exception under the Federal Tort Claims Act precluded claim based on Forest Service's
failure to warn of danger of rafting when waters were at unusually high level.); Spath v.
Dillon Enterprises, 97 F.Supp.2d 1215 (D.Mont. 1999) (Estate of customer of white
water rafting outfitter brought wrongful death action. General marttime law not applied,
and contractual exculpation of statutory or common law legal duties are not allowed.);
Council of Unit Owners Hawaiian Village Condominiums, Inc., et al., 983 F.Supp. 640
O.Md. 1997). '
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despite no factual determination for a finding that the Shenandoah is navi gable®. The West Virginia
Supreme Court” has addressed the three types of navigable streams based upon federal case law. The
Court held:

In the United States there are three classes of navigable streams: (1)
Tidal streams, that are held navigable in law, whether navigable i in
fact or not; (2) those that, although non-tidal, are yet navigable in fact
for ‘boats or lighters,” and susceptible of valuable use for commercial
purposes; (3) those streams which, though not navigable for boats or
lighters, are floatable, or capable of valuable use in bearing logs or
the products of mines, forests and tillage of the country they traverse
to mills or markets.

Campbell Brown & Co. v. Elkins, 141 W.Va. 801, 93 S.E.2d 248 (1956), citing Gaston v. Mace, 33
W.Va. 14, 10 S.E. 60, 62. The Court went on o state:

With reference to the second of these classes of navigable streams it
will be observed from its definition, that, whether fresh water streams
be or be not navigable, is a question of fact, and as such those, who
claim such non-tidal streams to be navigable have on them the
burden of proving that such streams are in fact navigable for
boats or lighters, and susceptible of valuable use for commercial
purposes in their natural state, unaided by artificial means or devices.

- Id. (Emphasis Added).
Given the West Virginia Supreme Court rulings on the issue of navigability, it is clear that
navigability is a question of fact and that the party aséerting that a body of water is navigable has the

burden of so proving. Therefore, at the very least the Court has invaded the province of the jury in

Regardless of the issue of navigability, the defendants maintain that maritime law does
not apply as the West Virginia Whitewater Act pertains to this lawsuit.

Cases discussing navigability, boats and lighters, all were decided before whitewater
rafting likely became a licensed activity and business, in addition to being regulated by
West Virginia statutory law. Therefore, it is the defendants’ position that the present day
Court would likely address the matter differently, cogmzant of the fact that whitewater
rafting has evolved on West Virginia streams and rivers.
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finding that maritime lawis applicable without any findings of fact,
The evidence in this matter indicates that the Shenandoah River ordinarily flows at or below
two feet.® Accbrdingly, it cannot be navigated by boats or ‘lighters’ in its natural staie. The

Shenandoah may be navigated only in canoe, raft or inner tube when the water is at certain levels.

Even the use of these water crafts require certain skill and knowledge in order to negotiate rocks, |

rapids, and other natural obstacles. Such characteristics do not permit a finding of navigability as
- contemplated by maritime law and that the Circuit Court erred in its findings.
Federal cases have also dealt with the navigable water issue with respect to maritime law.

Those [waters] must be regarded as public navigable [waters] in law
which are navigable in fact. And they are navigable in fact when they
are used, or susceptible of being used, in their ordinary condition, as
highways for commerce, over which trade and travel are or may be
conducted in the customary modes of trade and travel on water. And
they constitute navigable waters in the United States within the
meanings of the Acts of Congress, and contradistinction of the
navigable waters of the states, when they form in their ordinary
condition by themselves, or by uniting with other waters, a continued
highway over which commerce is or may be carried on with other
states or foreign countries in the customary modes in which such
commerce is conducted by water. '

The Daniel Ball, 77 US (10 Wall.) 557, 563, 19 L.Ed. 999 (1870). This definition has been used

consistently and uniformly by federal courts in ascertaining whether admiralty jurisdiction exists,

See, e.g., Lynch v. McFarland, 808 F. Supp. 559, 561, 1994 AMC 2407 (W.D. Ky. 1992); Wilder

v. Placid Oil Co., 611F, Supp. 841, 845-46 (W.D. La. 1985). Furthermore, the test that has been

déveloped for purposes of admiralty jufisdiction turns on contempofary navigability in fact. See,

For the Court’s benefit, defendant is attaching photographs of the Shenandoah River at
normal levels. (See Exhibit D)
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e.g., -LeBlanc V. Cleveland, 198 F. 3d 353, 358, 2000 AMC 609 (2d Cir. 1999); Alford v.
Appalachién Power Co., 951 F.2d 30, 33, 1992 AMC 1123 (4th Cir. 1991); Adams v. Moﬁraﬁa
Power Cé., 528 F.2d 437, 1978 AMC 680 (9th -Cir. 1975). Under this standard, historical
navi gébility ofa bédy of water is of little felevance, contrary to its importance in cases involving
ownership of submerged tands or régulation pursuant to the Commerce Clause. Alford, supra, 951
F.2d at 33. Instead, the focus is upon the current abjlity ofthe Watérway to permit commerce in the
customary modes of trade and travel on water. T.his analysis was never performed in this case by
the Circuit Coﬁrt of the Shenandoah River as this river is presently not used to conduct any type of
activity oﬁ it other than rafting, kayaking, tubing, and swimming.

Furthermore, the Circuit Court failed to determine how the term "commerce" should be
defined for purposes of admira.‘tty. jurisdiction, and to determine what is meant by the phrasé
"customary modes of trade and travel on Watef". Neithér of these aspects of the definition of
“navigability” have béen specifically addressed in the context of admiralty or maritime cases.
However otﬁer types of cases_have addressed these. issues under similar contexts.

As the definition of navigable waters from the The Daﬁiel Ball makes clear, in order to be
considered navigable for maritime jurisdiction purposes, a river must be a highway of commerce
over which trade and travel are or may Be conducted "in the customary modes of trade and travel on
water". The piloting by licensed .'cOmmercial guides and skilled operators on specialized types of
rafts for recreational purposes and thﬂll seekers does not constitute a "customary mode” of trade and
travel on water. The types of travel on the Shenandoah involves recreational and sport aétivity. In
order to travel the portion of the Shenandoah River where River Riders operates and into Virginia,

one must navigate several rapids which are rated as high as Class IIL. In general, other Jurisdictions
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have found that navigability requires more than restricted or specialized ﬁsé, and the fact that a
stream may be navigated by a specialized craft operated by a skilled pilot does not render it
navigaiale.. Leovy v. US, 177 US 621, .633, 20 S.Ct. 797, 44 L;Ed. 914 (1900). The Shenandoah
River clearly fequires the use of si:aecialize.d watercraft being piloted by qualified and skilled river
guides in order to travel on it. .Under nonﬁal conditions, the Shenandoah River has only 2-3 feet of

water, incapable of permitting navigation by normal water craft for commercial purposes.

The purposes of federal maritime and admiralty jurisdiction is the protection and promotion |

ofthe maritime shipping industry through the development and application, by neutral federal courts,

of a uniform and specialized body of federal law. Adams, 528 F.2d at 43 9; Sisson v. Ruby, 497 US
358, 364 ( 1990). The federal government's interest in fostering commercial maritime activity has

been found to outwei gh the interest of any state in providing a forum and applying its law to regulate

conduct within its borders. Adams, 528 F.2d at 439. However, as the Ninth Circuit has stated, "In |

| the absence of [interstate] commercial activity, present or potential, there is no ascertainable federal
interest justifying fhe frustration of legitimate state .interest"s." Id.

The Court in Adams held that admiralty jurisdiction did not exist over a toﬁ claim arising
from the capsizing of a small pleasure boat on a stretch of river completely obstructed by dams at
both ends. 7d. at 440. The Court found that because the damming of the Wafelway had the practical
effect of eliminating commercial maritime activity, no purpose would be served by application of
a uniform body of federal law, and "only the.burdening of federal courts and the frustrating of the
puiﬁposés of state tort law would be thereby served.” Id. at 440-41, The Shenandoah's make up in
and of itself, consisting of 2-3 feet of water normaily, rocks, rapids, hydraulic holes, and other

natural obstacles does eliminate commercial maritime activity, other than whitewater rafting and
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kayaking. Importantly, the Ninth Circuif has held that "the regulation of commercial white-water
| rafting activities -is not an area that inherently requires national uniformity." Grand Canyon Dories,
Inc. v. Idaho Outj‘?rtersl and Guides Bd., 709 F..2d 1250, 1254 (9th Cir.‘ 1983); see also Lynch v.
McFarland, 808 F.Suﬁp, 559, 563 (dismissing case for lack of admiralty jurisdiction and finding that
n’vef traffic limit;ad to canoes and rafts did not require uniform "rules of the road" supplied by federal
maﬁtime law).

Fufthermore the Circuit Court’s reliance upon Yamaha Motor Corp, v Calhoun, 516 U.S,
199, 206 (1 996) in order to apply general maritime law to this litigation is mlsplaced The Yamaha
decision dealt with the application of state wrongful death acts to deaths that occur in temtonal
waters. This case was one of application of state law.to maritime cases in federal court because of
the lack of a mechanism fo_r'reco.very for wrongful death.

Defendant .seeks relief from the Circuit Court’s Order, via this writ, as clear error has been
committed, inapplicable law has beén applied, and unfair prejudice upon defendants has occurred.
By applying general maritime law to this matter, fhe Circuit Coﬁrt has ignored West Virginia

~ statutory law that was enacted solely and for the specific purpose of covering lawsuits arising out

of whitewater rafting activities in West Virginia. Furthermore, the Order creates a manifestation of

injustice and unfair prejudice on the defendants, as it prevents said defendants from applying West
- Virginia law and assumption of risk defenses. Therefore, defendants request that this Court vacate

said Order, and an ruling prescribing that West Virgihia case law and statutory law apply. |

B, PRECLUDING ASSUMPTION OF RISK DEFENSE IS IMPROPER AND CLEAR
ERROR

The Circuit Court’s “Order Granting Plaintiffs’ Motion in Limine Regarding Release and
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Assumption of the Risk”, entered on April 15, 2008 in Christopher®, also prohibits defendants from
arguing and/or presentiﬁg evidence regarding plaintiffs’ assuming the risk of going whitewater
rafting on the Shenandoaﬁ River on September 30, 2004, This Order relieé upon principles of
maritime law in deciding that maritime law applies and therefore there can be no assumption of risk.
As discussed herein-above, it is defendants’ contention that maritime law does not apply, but that
state law applies, speciﬁcalls} the West Virginia Whitewater Act. These defendants seek the West
Virginia Supreme Court’s intervention on this issue and aruling reversing the Circuit Court’s Order,
permitting the défenée of assumption of risk to be allowed in this mafter.

Assump;cion of risk is simiiar to contributery negligence but certainly not identical. “The
essence of the former is venturousness while the latter characteﬂzes a state of carelessness._ The -
doctrine of assumption of nsk rests on two prémises: First, that the nature and extent of the risk are
fully appreciated; and second, that it is voluntarily incurred.” See Cross v. Noland, 156 W.Va. 1,
3, 190 SE2d 18, 22 (1972); Hunn v. Windsor Hotel Company, 119 W.Va. 215,193 S.E. 57, 58 |
(1937). “Assumption of risk is avaiiab._le as a defense only where one places himself in a posture
ofknown danger with an appreciation of such danger.” Cross, 156 W.Va. at 7, 190 SE2d at 18; Sy/
Pt. 2, Korzunv. Shahan, 151 W.Va. 243 (1966). The defense of assumption ofrisk presupposes that
there was a known danger of which the plaintiff had knowledge and thét he voluntarily exposed
himselfto such danger; also the essence of assumption ofrisk is venturousness. Cross, 156 W.Va.

at 7, 190 SE2d at 18; 57 Am. Jur. 2", Negligence, Section 274, The essence of contributory

Because of the Circuit Court’s recent ruling on April 28, 2008 consolidating the
Christopher case with the Freeman case, the Order concerning assumption of risk and
maritime law would apply to both. :
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negligence is carelessness; of assumption ,Of risk, venturousness. Knowledge and appreciation of the
danger are necessary elements of essumption ofrisk. Failure to use due care under the circumstances
constitutee the element of contribufory negligence. Syl. Pt 5, Spurlinv. Nardo, 145 W.Va. 408, 114
S.E.2d 913 (W.Va. 1960). A plaintiff is not barred from recovery by the doctrine of assumption of
risk unless his degree of fault arising therefrom equals or exceeds the combined fault or negli gence
of the other parties to the accident. Sj/l. Pt. 2, King v. Kaya/_c Manufacturing Corp., 182 W.Va. 276,
387 SE2d 511 (1989).

In this case, there arevoluminous undisputed facts and evidence to support an assumption
of the risk defense. First, ‘whitewater raﬁing’, in and of itself, contains the terms whitewater'® and
rafting. These terms un-mistakably give an adult some sort of information that the activity will
involve rafting on water with rapids. Additionally, some plalntlffs were aware of the risks mvolved
prior to the date in question. Plamtlff Echegoyen testlﬁed that obviously there is a risk faetor in this
kind of sport. (Exhibit E, Deposition of Christina Echegoyen, p. 64). Plaintiff Payne was aware
that your boat could flip and that you could fall out in ’_f;he river. (Exhibit ¥, Deposition of Brian
Payne, p- 138). There is also evidenee indicating that Riv.er Riders provided via email to Katherine
Hax, the individuel arranging this whitewater rafting trip for the majority of the plaintiffs, alternative
activities such as biking and/or tubing It appears that Ms. Hax determined the natﬁre of the activity
(whitewater rafting), .without passing the altematix}es to her co-employees. (Exhibit G, Deposition

of Carrie Harris-Muller, p. 16-18; Exhibit H, Deposition of Katherine Hax, pp. 18-19").

10 Merriam-Webster’s online dictionary terms white water as “frothy water” (as in

breakers, rapids, or falls)

n Hax testified that she did offer the alternatives, but those who were interested in the

alternative land based activities decided not to wortry about it and they had decided to go
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Additionally, the participants were well aware prior to going on the trip that they would be on the

Shenandoah River, a river controlled by mother nature, not a controlled water ride at an amusement

patk. Also, a day prior to going on the trip, River Riders advised Ms. Hax, that the ‘;Jvatef lével Wﬁs
high and that guides. would be in each boat. (Exhibit G, Deposition of Carrie Hafris-MulIer, p-
30; Exhibit H, Deposition of Katherine Hax, pp. 29-30)._ With respect to Roger Freerilan, there
is ample e'vi.dence indicating his trepidation and ﬂaf—out not wanting to go rafting, and his inability
to swim, which ile communicated in detail to Katherine Hax. (Exhibit H, Deposition of Katherine
Hax, pp. 21-24). Moreover, said participants all received and read the River Riders document which
contéined numerous warnings and discussions of ‘éubstantial risks’, potential injury or death, and
traveling on rivers or sireams. (Sce above argument section for this testimony).

Furthermore, several plaintiffs discussed amongst themselves or relaﬁves prior to the trip
their individual trepidation and fears with respect to doing water éctivities ona river as they could
not swim or were not _good swimmers. (Exhibit I, Deposition of Betty Green, pp. 22-23, 33-35,
41; Exhibit E, Deposition of Christina Echegoyen, p. 31-32; Exhibit J, Deposition of Ruchi
‘Rastogi, pp. 11; Exhibit F, Deposjition of Brian Payne, pp. 44-45; Exhibit H, Deposition of
Katherine Hax, p. 24). Additionally, several plaintiffs, while tréveling to the River Riders facility
on the morning of the trip, observed the conditions of the river, discussed said conditions, and were
cognizant of the high water conditions, all prior to deciding to whitewater raft. (Exhibit K,
Deposition of Darryl Wiley, pp. 18, 20; ExhlbltE Depasition of Christina Echegoyen, p-20-21;
Exhibit J, Deposmon of Ruch1 Rastogl, pPp. 24-25; Exhlblt F, Deposmon of Brlan Payne, pp.

35-36, 48; Exhibit L, Deposition of Donald Spears, pp. 6, 8-9; Exhibit G, Deposition of Carrie

forward with the whitewater rafting (p. 28 of Hax deposition).
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- Harris-Muller, p. 47-49). Mr. Wiley admitted that he knew the water level was abnormally high
-as didrplaintiffn Rastogi. (Exhibit K, Deposition of Darryl Wiley, pp. 74; Exhibit J, Deposition
of Ruchi Rastogi, p. 19). Plaintiff Srpears admitted to his knowledge of the river appearing rough,
and that the guides told the group that the river was Higher than usual and that it was very swift.
(Exhibit L, Deposition of Donald Spears, pp. 6, 30).

The undisputed evidence also indicatesl that prior to rafting, all plaintiffs Wétched a
safety/insmlctional video on whitewater raﬁing at the River Riders facility. This video contains
verbal warnings and instruction about the haza:rds of whltewater rafting. Also, the video shows
actual footage of rafts overturning in rough faplds with the rafting participants being knocked in the
river rapids. The video further explains what to do in several scenarios if you fall into the river,
along with wamings of foot entrapments, how to 'ﬂoat, and what to do if you are caught in a
whitewater phenomenon called a ‘hydraulic’. Plaintiffs have t_eStiﬁed as to watching the video and
certain plaintiffs obviously were forewarned of the risks of Whifewater raﬂing._ (Exhibit E?
Depdsition of Christina Echegoyen, p. 32; Exhibit J,.Deposition of Ruchi Rastogi, p. 27;
Exhibit F, Deposition of Brian Payne, pp. 135-138; Exhibit L, Deposition of Dopald Spegrs,
p- 12.; Exhibit G, Deposition of Carrie Harris-Muller, pp. 58-59). Importantly, Plaintiff Green
testified that the video was unsettling, the water in the film had quite a blt of force and it wasn’t very
comforting, and the video made her tell her co-employees that she did not want to do this, that this
is-not her tﬁing. (Exhibit 1, Deposition of Betty Green, pp. 42-43).

The evidence further establishes that River Riders guides provided warnin gsand information
to the plaintiffs prior to the decision to go rafting on the-Shenandoah. Guide Tim Main testiﬁéd that

he gave the plaintiffs three options following the video presentation on the day in question including
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a flat water stretch where they could just float down the river in the rafts, the Needles section of the

Potomac, or the Shenandoah normal run. He also responded to their questions of safety by

explaining to them that there are inherent risks in any outdoor activity and that the water level was

high. (Exhibit M, Deposition of Tim Main, pp. 81-84). Plaintiff Rastogi confirms this statement
fmﬁq Mr.r Main iﬁ her testimony. (Exhibit .J » Deposition of Ruchi Rastogi, p. 28). Mr. Main also
testified that after presenting the group with the options and answering their questions, the group
. essen‘eially took a vote end decided to go whitewater raﬁing' and were yelling “yeah, ﬁe’re ready to

(Exhlblt M Deposmon of Tim Main, p. 85) Ms. Hax testified that at some point prior to
rafting, those who had concerns about whitewater raftlng and river activities had decided not to
worry about it and go forward with'whitewater rafting, and therefore, she had no reason to discuss
or search for alternative activities for these individuals. (Exhibit H, Deposition of Katherine Hax '
p. 285 Therefore, Ms. Hax cssentially testifies that Freeman, despite his 1nab1hty to swim, fear of
going on the river, and earlier decision to state ‘no rafting’, changed his mind and decided to go
whitewater rafting that day.

~ Alsopriorto rafting, the participants were told that certain rafts would take or provide amore
exhilarating/exciting ride and that some plaintiffs chose the more exciting ride purposefully.
(Exhibit K, Deposition of Darryl Wiley, p. 25;). Importantly, Ms. Hax testified that in the Kaiser
Group were some “adrenaline junkies” who were looking forward to a fast experience. (Exhibit H'
Deposition of Katherine Hax, p. 37). Thus the testlmony of plaintiffs and guide Tim Main
expllcltly indicates facts and ev1dence to support an assumption of risk defense and to exclude such
evidence would be clear error as a matter of law.

Importantly, West Virginia statutory law governing whitewater activities indicates that there
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are inherent ‘risks’ involved in Whitewater rafting that cannot be eliminated. “The Legislature’
recognizes that there are inherent risks in the recreational activities provided by commercial
whitewater outfitters and commercial whitewater guides which should be understood by each
participant, It is essentially impossible for commercial whitewater outfitters and commercial
whitewater guides to elinﬁinat_e these risks.” WVC §20-3B-1. Furthermore, WVC §20-3B-5 states,
“Itis recognized that some recreational activities conducted by commercial whitewater outfitters and
commercial \&hitewater guides are hazardous to participants regardless of all feasible safety measures
which can be taken,” Thus the very description and statutory law pertaining to whitewater rafting
incorporates the fact that there are risks and hazards associated with the a&ivity. Therefore, the
Circuit Court’s ruling which states “Accordingly, Defendant is prohibited from asserting the defense
of assumption of the risk or making any argument in support of this defense at trial” is patently
wrong, is in contradiétion with West Virginia law, and is clearly in direct conflict with the West
Virginia Whitewater Act. Additionally, \;vhit.ewater rafting cases in other jurisdictions have allowed

the defense of assumption of risk."

12 Ferrari v. Grand Canyon Dories, et al., 32 Cal. App. 4" 248 (Cal. App. 3 Dist. 1995)
(assumption of risk is complete bar to recovery where operator only owned duty not to
increase inherent risks); Sanders v. Laurel Highlands River Tours, Inc. 966 F.2d 1444
(4" Cir. 1992) (warnings given to Plaintiff were adequate and he assumed the risk of
undertaking the white-water rafting trip.); Goldstein v. D.D.B. Needham Worldwide, Inc.,
et al., 740 F.Supp. 461 (8.D. Ohio 1990) (Tssue of material fact existed as to whether
participant assumed risks associated with white water rafting); Saenz v. Whitewater
Voyages, Inc., 226 Cal.App.3d 758 (Cal. App. 1 Dist. 1990) (Express assumption of risks
attendant to white water rafting is a complete bar to recovery in a negligence action.);
Madsenv. Wyoming River Trips, Inc., 31 F.Supp.2d 1321 (D.Wyo. 1999) (Genuine
issues as to whether injury was caused by “inherent risk” of white water rafting.); King
v. US Forest Service, 647 F.Supp. 20 (N.D.Cal. 1986) (Discretionary function exception
under the Federal Tort Claims Act precluded claim based on Forest Service's failure to
warn of danger of rafting when waters were at unusually high level.); Spath v. Dillon

‘Enterprises, 97 F.Supp.2d 1215 (D.Mont. 1999) (Contractual exculpation of statutory or
common law legal duties are not allowed.)
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Plaintiffs’ lawsuits surrounds facts which indicate rafts overturning or occupants in the rafts
falling into the Shenandoah R1ver while participating in a whitewater raftmg trip. The Complaints
allege negligence and Wrongdomg against defendants and recent testlmony from plaintiffs’ expert
witnesses 'allege_ breaches of the standard of care. As part of the defense of said hegli gence lawsuits,
defendants should be entitled to argue and present evidence of assumption of the risk, as an
abundance of facts and testimony exists to demonstrate such a defense, in addition to the fact that
statutory law pertaining to whitewater rafting activities discusses inherent risks and hazards. The
Circuit Court committed clear error in its ruling which requires immediate correction via this writ.
Therefore, defendants request reversal of the Circuit Court’s Order which precludes the defense of
assumption of risk.

C. THE ACTION OF THE CIRCUIT COURT, EFFECTIVELY STR_IKING THE
WHITEWATER RESPONSIBILITY ACT, IS AN UNCONSTITUTIONAL
USURPATION OF THE DUTIES 'AND RESPONSIBILITIES OF THE

- LEGISLATURE

The Circuit Court, in applying maritime law to this whitewater rafting case, has usurped the
legislative authority that the West Virginia Constitution has granted the Legislature, in violation of
the West Virginia Constitution, Article 5, section 1, which states:

“The legislative, executive and judicial departments shall be separate
and distinct, so that neither shall exercise the powers properly
belonging to either of the others; nor shall any person exercise the
powers of more than one of them at the same time, except that
justices of the peace shall be eligible to the legislature.”
“Judicial power” is power conferred on courts to administer law, authority exercised by

department of government charged with declaration of what law is and construction of written law,

or power to construe and expound law, as distinguished from legislative and executive functions.
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State ex r;el. Richardson v, County Court ofKanawha County,78 S.E.2d 569,138 W.Va. 885 (1953).
Judicial process is concerned with the interpretation and application of legislative interit, not with
uéulpation of the lawmaking function. Cart v. General Elec. Co., 506 S.E.2d 96, 203 W.Va. 59
(1998).

The Court, in applying ﬂie West Virginia Whitewater Responsibility Aqt to preclude the _
Defense from utilizing the warnings contained within the release document and then applying
principlés of “general maritime law” to this case results in a great deal of confusion. Morsover, it
results‘in a total invalidation of the étafutory standérds of liability defined by the Legislature in the
Whitewater Responsibility Act. For instance, the Whitewater Responsibﬂity Act sets the standards
for which commercial whitewater outfitters or guides may be held liable. However, the Court, in
applﬁng maritime law to this case, has stripped the Defendants of their rights under the Act.
Méritime lav&} results in strict liability i;{fhich is not the standard enacted by the West Virginia
Legislature. Additionally, it strips the Defendants from utilizing assumption of risk as a defense, a
defense which West Virginia recognizes. “Unless statutes enacted by the legislature invade
constitutional ri ghts, determination of the legislature in enacting such statutes is conclusive.” Vest
v. Cobb, 76 S.E.2d 885, 138 W.Va. 660 (1953). |

“Executive, legislative, and judicial Departments are independent of each other, and courts
geﬁerally refuse to invad.e province of legislative bodies.” City of Wheeling v. John F Casey Co.,
85 F.2d 922 (1936). “When a statute is clear and unambiguous and the legislative intent is plain, the
statute should not be interpreted by the courts, and in such case it is the duty of the courts not to
construe but to apply the statute.” State v. Inscore, 634 5.E.2d 389, 219 W.Va. 443 (2006). “A

statutory provision which is clear and unambiguous and plainly expresses the legislative intent will
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not be interpreted by the courts but will be given full force and effect.” Syllabus point_2, State v.
Epperly, 135 W.Va. 877, 65 S.E.2d 488-(1951).” Syl. pt. 1, Sowa v. Huffiman, 191 W.Va. 105, 443
S.E.2d 262 (1994).“It is not the province of the courts to make or supervise legislation, and.alt statute
may not, under the guise of interpretation, be modified, revised, amended, distorted, remodeled; or
rewritten.” Taylor—Hurléy_v. Mingo Couﬁty Bd. of Educ., 551 S.E.Zd 702, 209 W.Va. 780 (2001).

The.Actions ofthe Circuit Court in usurping legislative .authority ignores the fact that it does
not have the authority to strike the Whiicwater Responsibility Act. Judicial process is concerned with

the interpretation and application of legislative intent, not with usurpation of the lawmaking

function. Cart v. General Elec. Co., 506 S.E.2d 96, 203 W.Va. 59 (1998). Moreover, the Circuit

Court does not have authority to alter the standard of care from the duties outlined in the Whitewater

Responsibility Act to the strict liability standard on maritime law. “Once Legislature has enacted

statute, any subsequent policy changes must come from Legislature itself | and, in absence of
constitutional authorify to the contrary, Supreme Court of Appeals has ﬁo blanket power to recast
| statute to meet its fancy.” State ex rel. Riffle v. Ranson, 464 S.E.2d 763, 195 W.Va. 121 (1995).
The Circuit Court has usurped the Legislatures authority by striking the provision of the
Whitewater Responsibility Act, which was legislatively enacted, in favor 0f maritime law. Such an
alteratibh of the statute must be done by the Legislature and cannot be done by judicial fiat.
- Accordingly, the Court’s actions are plain error.
D. THE CIRCUIT COURT’S RULING WOULD HAVE A FAR-REACHING AND
EXTREMELY NEGATIVE IMPACT ON THE WIHTEWATER RAFTING
INDUSTRY IN WEST VIRGINIA

The Circuit Court’s Order, in ruling that maritime law applies to this whitewater rafting case

and that assumption of risk is precluded as a defense, essentially could impact this State’s whitewater
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rafting industry in such a way that. it would cripple it or completely end it. .This erroneous
interpretation and misapplication of law to the filcts of this case should permit the Supreme Couri
of Appeals to immediately rescind and correct the Circuit Cburt’sOrder, so that the whitewater
rafting industry in West Virginia may continue.

Defendant River Riders is a commercial whitewater rafting outfitter governed by the West

Virginia Whitewater Responsibility Act, WVC §20-3B-1 et seq. There are numerous other

whitewater rafting companies throughout the state of West Virginia, providing rafting activities on

rivers such as the Shenandoah, Potomac, Greenbrier, Gauley, Cheat, Tygart, and New rivers. Several

other coinmercial whitewater companies also operate on tlie_ Shenandoah River. These. West
Virginia companies provide an obviousi and necessary economic benefit to large areas of the State
of West Virginia as.thou.Sands of people from surrounding states venture into West Virginia to
experience and enj i)y this outdoor irec_reational activity and adventure sporton a feariy basis. These
thousands of out of state residents spend millions of dollars in this State. Rafting compeinies in these
areas generate business for not only themseliies, but also for other local businesses. It cannot be
disputed that whitewater rafting makes West Virginia a premier tourist destination for the entire
eastern portion of the United States during the typical whitewater raftin gmonths from April through
October.

However, ail of this could come to a grinding halt due to the Circuit Court’s recent Order
ruling that general maritime law applies to this action, not West Virginia law or the West Virginia
Whitewater Responsibility Act. The problem that tiiis ruling creates is enormous as it essentially
finds any whitewaiter rafting incident/lawsuit fillls under the realm of general maritime law, and

therefore, the litigation will proceed under a strict liability standard. Under general maritime law,
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there is no assumption of the risk defense, despite the fact that the activity is one where a participant
seeks out adventure. It would be impossible to defend any claim in any type of rafting incident as
the only evidence would be what happened on the river and damages. A Defendant could not put
on evidence relating to assumption of rlsk warnings, hazards, etc.”, which would be unfair and
whlch is not what the West Virginia legislature had in mind when drafting the West Virginia
Whitewater Act,

If'this Order is allowed to stand, there will be an influx of claims made by every individual
who has fallen from a commercial outfitter’s raft on any whitewater river in West Virginia. Asa
* result, whitewater réﬁing companies would become un-insurable forcing thclﬁ to close.

' There is no ciuestioﬁ thét whitewater rafting companies in West Virginia look to and rely
upon the West Virginia Whifewater Resp.onsibili'ty Act to govern their conduct and actions; an(i it
was the clear design of the -legis]ature for the Act to gbvern these rafting companies. There can be
no question that neither the State or the local rafting companieé anticipated géneral maritime law
applying to their actiyities.

By ruling that general maritime law applies to this action and therefore assumption of risk
is not a defense, the Circuit Court has placed the future of the whitewater rafting industry in serious
jeopardy. Defendant River Rivers requests relief from tﬁe Circuit Court’s Order as clear error was
committed, West Virginia Statutory law ignored, and immediate reversal is warranted to correct this

error by issuance of a writ,

3 Said ruhng would essen’ﬁally climinate from the trial any evidence regarding written

warnings of inherent hazards, the whitewater rafting warning/instructional video shown
to participants prior to rafting, and/or any verbal discussions of the hazards by the guides
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E. THE COMPLETE EXCLUSION OF THE “RELEASE, ASSUMPTION OF RISK

AND INDEMNITY AGREEMENT” DOCUMENT IS IMPROPER AND CONTRARY
TO WEST VIRGINIA LAW

The Circuit Court’s “Order Denying Plﬁintiff’ s Motion for Judgment on the Pleadings and
Granting Motion In Lim'ine'Regarding Release”, entered on January 30, 2008 in Freeman, and its
“Order Granﬁng Plaintiffs’ Motion in Limine Regarding Release and Assumption of the Risk”,
'. entered on April 15, 2008 iﬁ Christopher, is in direct conflict with clear West Virgi_nia law, as it
completely iﬂcapacitates the defendant River Riders’s ability to argue assumption of risk and proper
warnings as a defense in this matter. (Exhibité B and C). The Circuit Court’s Orders concludes that
the ‘anticipatory release’ signed by all plaintiffs in this action shall have no legal effect and is
unenforceable, and theréfore shall not bé admitted igto evidence or discussed at trial. However, the

Circuit Court erred in this determination as West Virginia law allows said ‘document’ into evidence

as part of a warnings and/or assumption of risk defense. Therefore, defendants seek the West
- Virginia Supreme Court’s intervention on this issue and a ruling to allow said release document to -

be admitted into evidence and utilized at the trial of this matter for purposes of a warnings argument

and an assumption of risk argument, not as a complete bar to plaintiffs’ claims.

The document in question is a form “Release, Assumption of Risk and Indemnity

- Agreement” prepared by River Riders, Inc., and provided to ail participants of a whitewater rafting
trip. (Exhibit A). The document was read and signed by all plaintiffs (all adults) in this matter,
including Roger Freeman, and contains language and sections regarding activities, understandings,

warnings, representations of health and physical condition, assumption ofrisk, release Iémgtiége, and
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indemnity and hold harmless language'’. (Exhibits N and Q). The document also contains
language reciting the exact la.nguage of the “West Virginia Whitewater Responsibility Act Duties
ofa Parﬁcipa{nt” (West'Virgini.a Code §20-3B-5).

The defendants.agree with the Circuit Court’s portion of the ruling that this document does
not act as a bar to plaintiffs case égainst it, nor are the provisions regarding release of liability and
iﬁdemnity and hold harmless enforceable in this particular case, pursuant to Murphy v. North
American River Runﬁers, Inc., 186 W.Va. 310, 412 S.E.2d 504, 51.1-5]2 (W.Va. 1991). The
defendants have méde the Circuit Court aware that it is willing to redact language consistent with
the Murphy opinion and not introduce said language or arguments at the trial of this matter'.
However, the Circuit Court was incorrect in its decision to exclude the entirety of the document as
| the portions not containing language or r’efel;ring to release of liability and/or indemnity and hold
harmless; are proper for a jury to hear, are relevant to the case at hand, and are allowed by West
Virginia law. River Riders is not seckin g the plaintiffto expre$ély “assume the risk ofa deféndant’s
violation of a safety statute” per Murphy, Id. at 315, 509. River Riders seeks to utilize certain
language in the document to satisfy that it cdnfonned to the appliéab}e standard of care by providing
appropriate warnings of the risks and hazards associated with whitewater rafting.

River Riders requests relief from the Circuit Court’s clearly erroneous Orders so that it may

introduce the document for warnings purposes, standard of care issues, and assumption of risk

For purposes of brevity, the defendants are only attaching the documents signed by
Marsha Christopher and Roger Freeman. However, all rafting plaintiffs executed the
document and fact is undisputed.

1 See Exhibit P, “Defendant’s Memorandum of Law in Oppos_itibn to Plaintiffs” Motion in

Limine Regarding the Release and Assumption of the Risk”
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defenses, minus the proper redactions. River Riders attaches hereto a document that it would seek
to introdu.ce as evideﬁce thatis consistent with West Virginia law. (Exhibit Q). Said Iaﬁguage River
Riders seeks to utilize is as follows: |

, RIVER RIDERS, INC.:  ASSUMPTION OF RISK

Tacknowledge that, directly or indirectly, Thave requested that
I'be allowed to participate in whitewater rafting, kayaking, canoeing,
tubing, biking, camping or other activities provided by River Riders,
Inc. (which includes any commonly owned, related, parent, or
subsidiary corporations and entities, their owners, officers, directors,
agents, and employees).

I understand that these activities and services pose
substantial risks of injury or death and damage or loss of personal
property as the result of exposure; travel on or being in whitewater
rivers and streams; travel on roads or rough terrain by foot,
conveyances, or other means while participating in activities or using
services; the negligence, gross negligence, or bad judgment byme, or
other participants; the risks that injuries may ocour in remote areas -
without adequate medical or other services; and other known or
foreseeable risks of these activities and services. Irepresent that I am
in good physical condition and health and am able to safely
participate in these activities. _

In consideration of and as partial payment for being allowed
to participate in activities and use services provided by River Riders,
Inc., I ASSUML, to the greatest extent permitted by law, all of the
nsks whether or not specifically identified herein, of all the activities
in which I participate and services I use;

I consent to the use by River Riders Inc., of photographs and
video recordings made of me while partlc1pat1ng in activities or using
services without further compensation and agree that all such
materials, including negatives, are the sole property of River Riders,
Inc., '

I agree that the exclusive venue of any suit against River
Riders, Inc., for any reason shall be the Circuit Court of Jefferson.
County, West Virginia; consent to the jurisdiction fo that Court as to
any action against me to enforce this Agreement; agree that this
Agreement is to be interpreted under the laws of the State of West
Virginia and/or Maryland which gives it that broadest interpretation
and application; and agree that if any part of this Agreement is found -
to be invalid that all other portions shall be fully enforced.
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West Virginia Whitewater Responsibility Act Duties of a
Participant(West Virginia Code §20-3B-5)

(1) Participants have a duty to act as would a reasonably prudent
person when engaging in recreational activities offered by
commercial whitewater outfitters and commercial whitewater guides
in this state.

(2) No participant may: :

(1) Board upon or embark upon any commercial whitewater
expedition when intoxicated or under the influence of nonintoxicating
beer, intoxicating beverages or controlled substances; or -

(2) Fail to advise the trip leader or the trip guide of any known
health problems or medical disability and any prescribed medication
that may be used in the treatment of such health problems during the
course of the commercial whitewater expedition; or

(3) Engage in harmful conduct or willfully or negligently
engage in any type of conduct which contributes to or causes injury
to any person or personal property; or 7

(4) Perform any act which interferes with the safe running and
operation of the expedition, including failure to use safety equipment
provided by the commercial whitewater outfitter or failure to follow
the instructions of the trip Jeader or trip guide in regard to the safety
measures and conduct requested of the participants; or

(5) Fail to inform or notify the trip guide or trip leader of any
incident or accident involving personal injury or illness experienced
during the course of any commercial whitewater expedition. If such
injury or illness occurs, the participant shall leave personal
identification, including name and address, with the commercial
whitewater outfitter's agent or employee.,

Pursuant to West Virgiﬁia law, 'introdu.ction of the documént with this language is proper in
this matter, as a defendant in a white-water rafting case an(tl/or. any other recreational
activity/adventﬁre sport, may utilize the defenses of appropriate warnings and assumption of risk.
River Riders inténd_s to utilize this language and testimony of plaintiffs surroundiﬁ g theirreading and
understanding of said language, to argue fhat it met the standard of care of a commercial white water
outfitter in providing adequate warnings to the plaintiffs regarding the inherent risks of white water

rafting, that plaintiffs understood the warnings, and voluntarily assumed therisks. To hold otherwise
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would clearly be a manifestation of injustice, highly unfair and prejudicial, and contrary to West
- Virginia law. |
Plainﬁffs" and the Circuit Court’s reliance on the Murphy decision i.s correct with respect to
excluding evidence and Ianguége re;garding_ release of liability and indemnity/hold harmless
provisions. However, the Murphy case clearly.does nothold that assmnption ofrisk and/or warnings
~ are excluded in whitewater rafting cases. Murphy involved a paying.white water rafting plaintiff

who was injured when the raft she was in engaged in a rescue operation of another raft operated by

the defendant North Amerlcan River Runners on the New River. In attempting to dislodge the other .

raft by mtentlonally bumping it, the plaintiff was for cefully cjected from her raft, which caused her

1njunes Id. at 314, 508. The plaintiff successfully appealed the dec151on of the Circuit Court of

Fayette County which granted summary Judgment on behalf of the defendant on the ground that the

anticipatory release signed by the plaintiff was a complete bar to any action. The Murphy decision
ruled that the anticipatory release did not bar plaintiff’s clainl; However, the Murphy decision did
not exclude the émticipatory release language from evidence, and it certainly did not exclude
language regarding warnings or assumption of risk. The defendants agree with the application of
Murphy in that anticipatory releases are unenférceablé pursuant to certain factual situations.
However, the Circuit Court’s decision to completely and broadly wipe out the entirety of the River
Rider’s document based upon the Murphy decision is imﬁropcr as a matter of law and should be
reversed.

Plaintiffs and the Circuit Court also rely upon Johnson v. New River Scenic Whitewater
Tours, Inc., 313 F.Supp.2d 621 (2004) to exclude the entirety of the River Riders document in

question. The Johnson case involved the white-water drowning death ofa 14 yéar—old girl who was

36



a part of a church group trip. The Church’s chaperone; John Peters, executed documents on behalf

of the participants that basically asse'rtéd_ that Mr. Peters agreéd to release the defendant of liability
~and indemnify it. District Judge Chambers granted summary judgment holding that bf:cause the.
applidable documents are construed either as releases of liability or parent;':tl indemnity agreements,
they are precluded to. be introduced .at trial. Id. at 634, The Circuit Court’s and plaintiffs’ reliance
on the Johnson case is also incorréct in the context of the present case. In Jokhnson the issues were
the enforcement of standard boilerplate releases and a parental indemnity agreement both executed
by a church cﬁapefone_, not by the actual participant, who was a 14 year-old minor. Furthermore,
there were no discussions or rulings in ¥ udge Chambers’s opinion regarding issues of appr_opﬁaté:_
wamings_an&/or assumption of risk, which arc the matters at bar and which defendants seek to
utilize. Essentially, Johnson reaffirmed the Murphy ruling ﬁy holding that said releases of liability
and indemnity and hold ﬁarmless provisions are uneﬁforceable. Defendants égree with the Johnson
decision under the facts presented, however it disagrees with the broad ranging scope as to how the
Circuit Cqurt appliéd the Johnson decision in this case,

| First and foremost, the Murphy decision did not eﬁclude the use of the North American River
Runners’ Release, which contained similar language to the River Riders document.'® The decision
clearly did not hbld that North American River Runners could not argue or put forth evidence of
assumption of risk and/or warnings. Additionally, the Johnson dec_ision' did not rule that the
defendant whitewater rafting company, New River Scenic, could not 20 forward with evidence of

waming'é and/or cbmparative fault.

16 The North American River Runners’ Release included language on risks and dangers

existing or that may oceur, including hazards of traveling on rubber rafis in rough river
conditions, assumption of risk, hold harmless, and release and waiver language.
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Moreover, there is a case involving white-water rafting allowed said language of warnings
and assumption of risk into evidence. In Krazekv. Mountain River Tours, Inc., 884 F.2d 163 (1989),
the entirety of the document signed by the plaintiff prior to rafting which was allowed into evidence.
Said document, entitled “Raft Trip Release and Assumption of Risk” contained language of
- warnings, risks, and assumption of risk. Jd. at 165. In the matter at bar, defendants are willing to
redact the language concerning release of liability and indemnification to conform to the Murphy
decision. However, to exclude the entire document is clear error and these defendants seeks a
reversal of said Circuit Court’s rulings.

Additionally, the West Virginia Whitewater Act specifically includes language in the Act
allowing for the whitewater rafting company to defend on the basis of warnings and assumption of
risk. West Virginia Code §20-3B-1 states:

Every year, in rapidly increasing numbers, the inhabitants of the state
of West Virginia and nonresidents are enjoying the recreational value
of West Virginia rivers and streams, The tourist trade is of vital
importance to the state of West Virginia and the services offered by
- commercial whitewater outfitters and commercial whitewater guides
significantly contribute to the economy of the state of West Virginia.
The Legislature recognizes that there are inherent risks in the
recreational activities provided by commercial whitewater
outfitters and commercial whitewater guides which should be -
understood by each participant. It is essentially impossible for
commercial whitewater outfitters and commercial whitewater
guides to eliminate these risks. It is the purpose of this article to
define those areas of responsibility and affirmative acts for which

commercial whitewater outfitters and commercial whitewater guides
are liable for loss, damage or injury. :

The Legislature of this State has decided that each participarit of a whitewater trip should understand

that there are inherent risks in said activity and that it is essentially impossible for River Riders to
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eliminate these risks.'” This language additionally makes it clear that assumption of risk is a defense
for whitewater rafting companies. Therefore, the document and language River Rid.ers is seeking
to rely upon, which has beén read and rexecuted by all plaintiffs, simply reaséerts this Code section
and provides for another warning of the substantial and inherent risks of whitewater rafting. The
Circuit Court’s ruling essentially negatés the clear and plain language of the Whitewater statute
allowing defenses of assumption ofrisk and wamiﬁgs and unfairly p1‘¢judices the defendants’ gbility
to properly defend its case.

Furthermore, the W”hitewater Responsibility Act in WVC §20-3B-3 contains language
regarding the standard of care that must be abided by whitewat_er rafting outfitters: |

(a) All commercial whitewater outfitters and commercial
whitewater guides offering professional services in this state shall
provide facilities, equipment and services as advertised or as agreed
to by the commercial whitewater outfitter, commercial whitewater
guide and the participant. All services, facilities and equipment
provided by commercial whitewater outfitters and commercial
whitewater guides in this state shall conform to safety and other
requirements sct forth in article two of this chapter and in the rules
promulgated by the commercial whitewater advisory board created by
section twenty-three-a, article two of this chapter.

(b) In addition to the duties set forth in subsection (a) of this
section, all commercial whitewater guides providing services for
whitewater expeditions in this state shall, while providing such
services, conform to the standard of care expected of members of
their profession.

Additionally, the initial portion of WVC §20-3B-5 states:

Itisrecognized that some recreational activities conducted by

7 . Additionally, the first portion of WVC §20-3B-5 states, “If is recognized that some
' recreational activities conducted by commercial whitewater outfitters and commercial
whitewater guides are hazardous to participants regardless of all feasible safety measures
which can be taken.”
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commercial whitewater outfitters and commercial whitewater guides
are hazardous to participants regardless of all feasible safety measures
which can be taken.

(a) No licensed commercial whitewater outfitter -or
commercial whitewater guide acting in the course of his employment
is liable to a participant for damages or injuries to such participant
unless such damage or injury was directly caused by failure of the
commercial whitewater outfitter or commercial whitewater guide to
comply with duties placed on him by article two of this chapter,
by the rules of the commercial whitewater advisory board, or by
the duties placed on such commercial whitewater outfitter or
commercial whitewater guide by the provisions of this article.

It has been plaintiffs’ apparent positiop in this case that they were not properly forewarned
of any inherent risks involving whitewater rafting or aﬁy risks period, depending on the plaintiff,
A likely defense strategy in this matter will be to utilize factual evidence and expert tesﬁmony to
establish that River Riders provided the plaiﬁtiffs adequate andrpnr)per warnings of the risks.and
hazards associated with whi;cewater.rafting, and that one element of said warnings will be-the
document read and signed by each adult plaintiff which contains the following relevant warning and
assumption of risk language:

I understand that these activities and services pose substantial
risks of injury or death and damage or loss of personal property as
the result of exposure; travel on or being in whitewater rivers and
streams; travel on roads or rough terrain by foot, conveyances, or
other means while participating in activities or using services; the
negligence, gross negligence, or bad judgment by me, or other
participants; the risks that injuries may occur in remote areas without
adequate medical or other services; and other known or foresceable
risks of these activities and services. Irepresent that T am in good
physical condition and health and am able to safely participate in
these activities.

In consideration of and as partlal payment for bemg allowed
to participate in activities and use services provided by River Riders,
Inc., I ASSUME, to the greatest extent permitted by law, all of the
risks, whether or not specifically identified herein, of all the activities
in which I participate and services I use; . .
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This language, the receipt and understanding of said language by plaintiffs, and reliance on said
language, goes to the heart of said defenses recognized and allowed by West Virginia law and the
Whitewater Responsibility Act'®. This laﬁguage is akm to having a large sign posted on River
Riders’s property warning of the hazards and dangers associated with the acﬁvities. Evidence of
such a sign would be admissible, and evidence of an actual documenf provided, read by, and sigﬁed
by the rafting plaintiffs is admissible for purposes sought by the defendants. The Circuit Court’s
ruling is in direct conflict with the statutory language and West Vii'ginia case law and said ruling
prevents the defendants from fairly defending this case.

Thé warnings provided in the River Riders document are as relevant aé any piece of evidence
in this case, as all plaintiffs'®, adults capable of making d_ecisions on their own, read and relied upon
said document. Trip organizer for the Kaiser Permanent plaintiffs, Katherine Hax testified ;Lhat Vshe
seﬁt the document via email to all ofher group. (Exhibit H, Deposition of Katheﬁne Hax, p. 27).
Plaintiff Betty Green has testified that she received the document around a week before going on the
trip. ‘Summarizing her testimony, Plaintiff Green a&nitted that she read it the day before; discussed
it with fellow plaintiffs Roger Freeman and Brian Payne; became apprehensive about thé warnings
provided because neither she nor Roger Freeman could swim: talked with her husband about the
statement ‘;I under.stand thatl these activities and services pbse substantial risks of injury or death”;

admitted that she read first part of the release about substantial risk as aresult of exposure, travel on

The bottom portion of the River Riders document contains the exact language from the
Whitewater statute regarding duties of the participants. Without thoroughly briefing this
issue, it is River Riders contention that this language is appropriate, relevant, and
informative to rafting participants and should be allowed into evidence,

Not all plaintiffs are being cited or referenced due to size restraints and brevity reasons.
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or being in white water rivers in streams; testified that this statement worried her; claimed that it
made something go off in- her head to say hey, I might be doing some type of activity that could
either get me hurt or killed; stated that according to- the release., the activity could have been risky;
testified that her husband’s response was, ‘what are you going to do if you get out there in the middle
of that water and you get sick or you ha{fe an asthma attéck’; contended that during the conversation
with her husband, she knew that there was a possibility thrat she could end up in the water, and
adnﬁitted that she agreed that she was Worrie& about falling in the river prior to going rafting because
she made the complamts that she couldn’t swnn (Exhlblt I, Deposition of Betty Green, pp- 21-26,

103-105, 107). Her husband in summarizing his testimony, also admitted that she was upset about
the release and he told her that if you get out there and you don’t want to. go on the trip, doﬁ’t sign.
it; and that he i'ead the 1% part of the release and agreed that he had an understanding of what the
dangers Wél'e when somebody goes whitewater rafting, but he left the decision up to her. (Exhibit
R, Deposition of George Green, pp. 10, 18).

Plaintiff Christina Echegoyen testified to reading, understanding, and signing the document
prior to rafting. (Exhibit E, Deposition of Christina Echegoyen, pp. 13-14), '. Plaintiff Darryl
Wiley has testified to the following: that he received and signed the document he read the
underlined portlon in the second paragraph and that it meant we were acceptmg responsibility based
on us participating in the trip; he understood that something serious could happen, even somebod_y
being kilied; and that he may have discussed the document with other plaintiffs prior to rafting.
(Exhibit K, Depdsition of Darryl Wiley, pp. 11-12). Piaintiff April‘Goss received, read, and
signed the docﬁment, including réading the sentence starting “I understand that these activities and

services pose substantial risks of injury or death”, although she indicated that this phrase did not
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mean anything to her. (Exhibit S, Deposition of April Goss, pp.'-'66467). Plaintiff Marsha
Christopher admitted to receiving, reading, and signing her document and admitted reading the
phrase “T understand that these activities and services pose substantial risks of injury or death”,

“ which she testified meant to her that there could be a risk on the trip, that those risks could be serious

harm or death, and that she understood the terminology contained in the document. (Exhibit T,

Deposition of Marsha Christopher, pp. 81-82). Plaintiff Donald Spears testified that he also read
and signed the document, and understood every word of it. (Exhibit i, Deposition of ‘Donald

Spears, p. 11). This evidence clearly establishes that said warning langnage and assumption of risk

language was relied upon and understood by the plaintiffs in this case, and evidence of the same

should be allowed in the trial of this matter, as it goes to the heart of defendants’ defenses and
standard_of care arguments. It is also important to note that other jurisdictions have held that
‘reléases’ are allowed into evidence in whitewater rafting cases™.

In summary, .West Virginia éase law, national case law, the West Virginia Whitewater
Responsibility Act, and basic tenets of fairness, all demonstrate that River Riders shouid have the

ability to introduce as evidence of proper warnings, assumption of risk, standard of care, and

2 Forman v. Brown, 944 P.2d 559 (Colo. App. 1996) (Plaintiff was not entitled to recovery
due to signed exculpatory agreement which could only be broken by willful and wanton
conduct by the defendant.); Saenz v. Whitewater Voyages, Inc., 226 Cal. App.3d 758 (Cal.
App. 1 Dist. 1990) (Express assumption of risks attendant to white water rafting is a
complete bar to recovery in a negligence action.); Henderson v. Quest Fxpeditions, Inc.,.
174 S.W.3d 730 (Tenn.Ct. App. 2005) (White water rafting operator granted summary
judgment on basis of release signed by participant.); Lahey-v. Covington, 964 F.Supp.
1440 (D.Colo. 1996) (Exculpatory portion of release agreement barred rafter’s claims to
the extent they were based on rafting company’s alleged negligence.); Livingston v. High
Country Adventure, Inc., 156 ¥.3d 1230 (6" Cir. 1998) (statutory law prohibited liability
for simple negligence in white water rafting and waiver agreements signed by Plaintiff
prevented claims for simple negligence.)
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compliance with West Virginia statutory law, the language contained in the release as quoted herein-
above. The Circuit Court’s Orders of J anuary 30, 2008 and April 15, 2008 wrongfelly handcuffs
- defendants’ ability to properly defend this case as it excludes releva.ot and important evidence from
the jury and does not allow these defendants to argue West Vlrgmla negli gence law (assurnptwn of
risk defenses) and clear language contained in the Whitewater Respon51b1hty Act. These defendants
therefore request by writ the overturning or correcting of the Circuit Court’s rulings and ordering that
| the River Rider’s document not’be excluded from evidence, pursuant to proper-redactions of certain

language, and that questions and testimony be allowed regarding the document,

F. CONSOLIDATION OF THE SEPARATE AND DISTINCT CASES FOR TRIAL :
- WAS CLEAR ERROR AS IT WOULD RESULT IN UNF AIR PREJUDICE TO THE

DEFENDANTS

Consolidation in this case is_ini_proper because it would result in incurable prejudice to this

'Defendant. Rule 42(a) of the West Virginia Rules of Civil Procedure states: “When actions involving

a common question of law or fact are pendmg before the court, it may order a _]Olllt hearing or trial
of any or all the matters in issue in the actions; it may o:eoer all the actions consolidated; and it may
make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.
An action is pending before the coﬁrt within the meaning of this subdivision ifit is pending before

the court on appeal from a magistrate.”

- The West Virginia Supreme Court of Appeals held: “The trial court, when exercising its

discretion in deciding consolidation issues under West Virginia Rules of Civil Procedure 42(a),

should consider the followiﬁg factors: (1) whether the risks of prejudice and possible eo_nﬁlsion
outweigh the considerations of judicial dispatch and economy; (2) what the burden would be on the

parties, witnesses, and available judicial resources posed by multiple lawsuits; (3) the length of time
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required to conclude multiple lawsuits as compared to the time required to conclude a single lawsuit;
and (4} the relative expense td all concerned of the single-trial, multiple-trial alternatives. When the
trial court concludes in the exercise ofits discretion whether to grant or deny consolidatidn, itshould
set foﬁh in its order granting or denying consolidation sufficient grounds to establish for review why

consolidation would or would not promote judicial economy and convenience of the parties, and

avoid prejudice and confusion.” Syllabus Point 2, State ex rel. Appalachian Power Co. v. Ranson,

190 W. Va, 429, 438 S.E.2d 609 (1993); State ex rel. Appalachian Power Co. v. MacQueen, 198 W.-

Va. 1, 479 S.E.2d 300 (1996).

The Plaintiffs in thé Christopher cﬁsé seck recovery for mental and emotional problems
which they allege flow from the rafting incident in question. However, the Christopher Plaintiffs are
pre.cluded from recovering damages, if any, flowing from Mr. Freeman’s death. While the death of
Mr. Freeman may have tmpacted these plainﬁffs, recovery for those damages is barred under West
Virginia law. |

“A defendant may be held liable for negligentty c_ausihg a plaintiff to experience\serious
emotional distress, after the plaintiff wifnesses a person élosely related to the plaintiff suffer critical
mjury or death as a result of the defendant's negligent conduct, even though such distress did not
resultin physical injury, if the serious emotional distress was reasonably foreseeable.” Syllabus Point
1, Hildreth v. Marrs, 188 W.Va. 481; 425 S.B.2d 157 (1992). |

“A plaintiff's right to recover for the negligent infliction of emotional distress, after
witnessihg a person ciosely ”reI.ated”to the plaintiff suffer critical injury or death as a result of
defendant's negligent conduct, is premised upon the traditional negligence test of forésecability. A

plaintiffis required to prove under this test that his or her serious emotional distress was reasonably
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foreseeable, that the defendant's negligent conduct caused the vietim to suffer critical injury or death,
and that the plaintiff suffered serious emotional distress as a direct result of witnessing the victim's
critical injury or death. Tn deterthining whether the serious emotional injury suffered by a plaintiff

in anegligent infliction of emotional distress action was reasonably foreseeable to the defendant, the

foHowing factors must be evaluated: (1) whether the plaintiff was closely rele;ted to the irﬁurv
victim; (2) whether the plaintiff was located at the scene of the accident and is awaré that it is
causing injury to the victim; (3) whether the victim is critically injured or killed; and (4) whether
the plaintiff suffers serious emqtional distress.” Supra. (Emphasis added). The Chr_'istopher
Plaintiffs are riot related to Mr. Freeman and, therefdre, cannot recover for any emotional distress
stemming from his death.

However, ih a wrongful death sui_t “ftThe verdict of the jury shall include, but may not be

limited to, daniages for the following: (A) Sorrow, mental anguish, and solace which may include

society, companionship, comfort, guidance, kindly offices and advice of the decedent; (B).

compensation for reasonably expected loss of (i) income of the decedent, and (ii) services,
protection, care and assistapce provided by the decedent; (C) expenses for the care, treatment and
hospitalization of the decedent incident to the injury resulting in death; and (D) reasonable funeral
expenses.” West Virginia Code § 55-7-6. |

While Mrs. Freeman and her children may recover damages for mental anguish and thé loss
of Mr. Freeman if she establishes liability, the Plaintiffs in the Christopher liti gation canﬁot. Given
that clear disdrepancy, the trial of the cases together Wdulrd be confusing to the jury, lead 'thé jury to
award damages for Mr. Freeman’s death to the Christopher plaintiffs and will undeniably result in

prejudice to this Defendant.
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These cases progressed without having been eonse_lidat‘ed from filing until April 28, 2008.
Moreover, the Circuit Court did not sua sponte consolidate these actions. VAccordineg all of the
parties have been diligently working to prepare theif cases for trial based upon the fact that theee two
cases were separate and distinet actions. Moreover the .prejudiee that will result to this Defendant
if the jury hearing this case aléo hears testimony about Mrs. Freeman’s damages merits continuing_
these cases as two separate and distinct actions,

The Circuit Court had initially scheduled the trials in Both of these actions. During the April
28, 2008 hearing, the Cii‘cuit Court consolideted the cases and set trial_ for July 29, 2008 in both
cases. However, the issues presented are different in each action. The time saved by consolidating
these trials certainly will not alleviate the prejudice imputed to this Defendant if the trials are
consolidated,

The only way to consolidate these.trials into one and avoid some of the prejudice is to
consolidate the liability phases ef these trials under rule 42(a), but to Biﬁlrcate the damages issues
under Rule 42(c), in order to avoid the problems with jury confusion regardmg damages. If the
plamt1ffs prevail at trial, this would result in having to hold at least three (3) trials to resolve these
issues as opposed to two in order to assure a fair trial regarding these issues.

[fthese cases are consolidated, then the Plaintiffs in both casee will have had the opportunity
to depose many of our witnesses multiple times. Accordingly, if these cases are consolidated they
will bave had the benefits of separate trials for the preparation but none of the drawbacke ofhaving
separate trials.

RuIe 42(c) of the West Virginia Rules of Civil Procedure states: “The court, in furtherance

of convenience or to avoid prejudice, or when separate trials will be conducive to exped1t10n and
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cconomy, may order a separate trial of any claim, cross-claim, counterclaim, or third-party claim,
or of any separate issue or any number of claims, cross-claims, counterclaims, thirdupafty claims, or
~ issues, always preserving inviolate the right of trial by jury as declared by Article I1I, Section 13 of
thé West Virginia Constituﬁon or as given by statute of this Sféte.”

Though the burden ofpersuasion is on the party seeking bifurcation. Barlowv. Hester Indus.,
Inc., 198 W. Va. 118, 479 S.E.2d 628 (1996), the prejudice that would resultr regarding damages

would merit bifurcation of Hability and damages issues.

Y. CONCLUSION

For all of the foregoing reasons, Petitioners, River Riders, Inc., and Matthew Knott, have no
available remedy from the January 30, 2008 “Order Denying Plaintiff’s Motion for Judgment on the
Pleadings and -Granting Motion in Limine Regarding the Release”, the April 15, 2008 “Order

Granting Plaintiffs’ Motion in Limine Regarding the Release and Assumption of Risk”, nor the

“Order Consolidating the Freeman and Christopher cases” ruled upon during the hearing held on _

April 28, 2008, other than seeking relief through the instant extraordinary Writ. Accordingly,
Petitioners respectfully request that this Cdurt grant this Writ of Prohibition, and that it undertake
an immédiate review to_éon*ect the Circuit Court’s substantial, clear, aﬁd prejudicial errors.
Additionally, in light of the immediate prejudice of continuing to litigate these cases under the
iﬁcorrect choice of la\}V and consolidated as the current orders require, your Petitioners request that

the underiying litigation be stayed, 'p'ursuant to West Virginia Code § 53-1-9,
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