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| NO 33701

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

 STATE OF WEST VIRGINIA,
| - Appetlee,
" WiL_'LIAM Woo'j)SON,

- Appellant.

BRIEF OF APPELLEE STATE OF WEST VIRGINIA

I‘.

~ KIND OF PROCEEDING AND
- NATURE OF THE RULING BELOW'

On September 26 2005, a Kanawha Countypetlt jury eonv1cted Appellant Wﬂham Woodson
(hereaﬁer “Appellant "y on one count of First De gree Robbery (Count 1) 2 and one count of Malicious

-Woundmg (Count 2) (R at 86. ) By erder entered February 9, 200’7 the Circuit Court of Kanawha

It is counsel for the Appellee’s understanding that the Appellant has filed a post-petition -.
motion to supplement the record. As counsel for the Appellant has not served a copy of this motion
upon the Appellee Appellee’s counse] reserves the right to respond to this motion.

- *West Vlrgmla Code § 61 -2- 12(a)(2)

3West Vlrgmla Code § 61 -2-9(a).




County (Bloom J. ) re-sentenced the Appellant to th1rty—ﬁve years on Count 1 and a consecuttve_ - |

g sentence ol‘ one to ﬁve years on Count 27 (R at 124—25 )

' 'II.

ST..A”.I.‘E.MENT oF FACTS
| Th1s case does not present thls Court with a complex factual history. On December 5 2004 .
| the Appellant along with co- defendant Edward Brown 1epeatedly k1cked and punched T1mothy
: Barkey, steahng approx1mately $6 00 from h1s pocket and attempnng to steal hlS mountain brke
Th1s robbery occurred in the parkrng lot of the East End Mart at the comer of Washlngton and

'Ruffner Streets in Charleston Kanawha County, West Vlrgmla

During the early evening hours of December 5 Mr. Barkey left his apartment on Brooks
: Street, pedelinghis bicycle to the East End Mart to buy cigarettes. He .had $10 in his pocket. (Tr.
-86—87.) Upon learning the market was closed Mr. Barkey rode across Ruffner to a nearby filling

4stat10n/conven1ence store Aﬁer purchasmg his c1garettes hebegan rldmg home once agam crossmg '

.Ruffner towards the top end of the East End Mart s parktng lot (Tr. 88.)

N Upon reaehlng the lot_ Mr. Brown stopped Mr. Barkey and asked him for change (Tr. 88.)

- He then sald “You are in the ‘hood now, we are going to take your blke ” (Tr. 89; emphasis added. )

Brown began pushing the b1ke towards the center of the lot Mr. Barkey tr1ed to push n the opposﬂe
d1rect1on The Appellant seated in a wheelchair in the East End parkmg lot began rollmg in Mr

~ Brown’s drrectlon (Tr. 90.)

*The Appellant was onglnally sentenced on October 27, 2005 (R. at 88.) The trial couit
re-sentenced him for purposes of appeal. : , .

e



After Mr Barkey pushed Brown away, both the Appellant and hrs co- defendant began, .
| 'beatrng and k1ck1ng hlm The victim held onto his bike with 'one hand whrle coverrng hrmself w1t11 N _—
o the other (Tr o1. ) Although seated n awheelcheur the Appellant got up and punched Mr Barkey

four ot five times. (Tr 1 18 ) Both co- -defendants contrnued to beat the Vrctlm wrth therr ﬁsts unt11

he dropped to the ground (Tr 91. ) Onee on the ground the Appellarlt klcked 111m in the face. (Tr

116 17 ) Mr Barkey was able to 1dent1fy the tread on the Appellant s work boots (Tr. 92 )

Upon subduing Mr. Barkey, Brown took the $6.00 dollars from his pocket and both the

B : Appellapt and his co-defendant left. (Tr. 92.) The victim got back on his bike and retu_rned to his

apartment. After cleaning a considerable amount of blood from his face, he called the.police. (Tr.
93)

Because one of his eyes was swollen shut he was unable to seek medical treatment that

evening. The next day he went to CAM_C General’s emergency room. (Tr. 97.) According to

- CAMC entergency room Dr. Brendan O’Brien he treated Mr. Barkey for a fractured nose brought

~about by severe maXi_llo_t"acial trauma. (Tr. 77-78.) Mr. Barkey elso suffered from pain, swelling, -

' and bruieing, incltlding two bleck eyes. Dr. O’Brienreferred himto a maxillofacial specialist. There

is no evidence suggesting that the victim followed up.




ARGUMENT o

A 'THE EVIDENCE IN QUESTION IS INTRINSIC NOT 404(b),
- EVIDENCE B

:_' L The Standard ofReV1eW |

“The actlon of a tr1al courtin adm1tt1ng or exeluchng ev1dence m the exerelse ofits discretion -
will not be dleturbed by'th_e appellat_e court unless it appears that such a_ction ameunts le.an abuee
of discretion.” Syl. pt. 10, State v. Huffinan, 141 W. Va. 55, 57, 87 S.B.2d 541, 544 (1955).

2. Discussion.. | |

-In his first assignrnent of err-orrthe Appellant. mis-characterizes contextual evidenee.as
eharacltler.'evildence.. .I-.Ie_'then clainls fha_t the tfial courl ermneously admitted this evidence before
' conllucting .a '404(b) in camera hearing purenant to Sfllabué peint 2 of State v. McGinm’e,' 193
'W Va. 147, 4SSSE2d 516 (1994) |

Before a trial court apphes West V1rg1111a Rule of Evidence 404(b) it must decide whether o
) the ev1dence in questlon is intrinsic or exmnsw to the incident in question. Smre V. LaRock 196
| .W Va 294, 312 n.29, 470 S E.2d 613, 631 n. 29 (1996) Intnnsw ev1denee is so 1nextr1cably -
mtertwmed” WIth evidence of the crime that they fonn a’ smgle cnmmal ep1sode ” Id. Admission
7: of this ev1denee does not trigger application of Rule 404(b)
| The Appellant ﬁrst points to an exchange between defense eounsel and the victim desenbmg
7 the dangerous character of both the nelghborhood and the 1nd1v1duals 101tenng at the corner of |
Ruffner and Washlngton. Appellant claims, “Such introduction and iltusion [sic] as to the Defendant

as being either a street person or a person who contributes to a dangerous and violent area of




Charleston in Wthl’l the crime 1s alleged to have occurr ed was hrghly preJudlclal and rmproper '

- _ :_(Pet for Appeal at 10)

The Petltloner s charaeterzzatlon of the record rs wrthout merit. Defense courrsel Hever
des_crlbed his client as one of those bad people hang'mg out on Ithe corner._ Moreover, the evidence
was clearly probative. The location of the offerlse is ihterthned with the offense itself The victim’s
" beliefthat the comneér was unsafe explamed his conddct It .exr.)lamed why he went back towards the
East End Mart parkmg lot instead of takmg a drrect route back home. (Tr 105 ) |

The Appellant 8 posrtron confuses the set with the actors. The ev1dence in questron is not
character ev1dence and does not fall Vlfi.’[hi.li the parameters of West Virginia Rule of Evidence 404(b).

. Ap.pellarrt next"poilrts. to a statement by Browrl_ asking the victim if he “needed anything.”
.(Tr'. 111- 1'2.) Theﬁ .victim interpreted the'statement. as an offer by B'rown to Seil hirn dragrs ' Again
. this evidence was not mtroduced as character evidence under 404(b) It was intrinsic evidence which

set and described the scene for the jury. The v1ct1m testlﬁed that Brown grabbed his bike and asked

hlm 1f he ‘néeded anythm g (Tr 112. ) He then asked the victim if he had any money After the _

VlCtlm told him no, Brown said, “You’re in the hood now, we're gomg to take your bll{e » (Tr.
' 112 13)
Brown E statement does not constitute character ev1dence ifwasa lmk in the cham of events

- leading up b to the robbery




B.  THE ISSUE OF RACE WAS NEVER INJECTED INTO APPELLANT’S |
. TRIAL.

1. _ The Standard of Rev1ew
| Appellate courts give strict scrutmy te cases 1nvolv1ng the alleged wrongful |
~ injection of race, . ... in criminal cases. Where the issues are wrongfully inj jected,
. reversal is usually the result,
St‘ate v. Guz‘hme 194 W. Va. 657 681, 461 S.E.2d 163 187 (1995)
: 2. DISCUSS]OH
3 - T he'Ap'pellant next c]aims that both the State and defense counsel lmproperly imjected the
issue of race into his trial. To prevail, the Appellant' must first demenstrate that the evidence
contemplated the 1s.sne of race. Appellant must then prove that the ev1dence s proba‘uve value was
. substantlally outwe1 ghed by the danger of nnfalr prej udlce
Appellant claims that the “cumulatlve effect of whlch was hi ghlv pl’C_]lldlClal confusmg, and
mﬂammatory and had a lll{ely prejud1c1al confusrng, and 1nﬂammatory effect on the jury, such as

fo canse the jury to return a verdrct of gu11ty, where. the evidence presented by the State was

1nsuff101ent to sustam such a v.erdlct.” (Pet. for Appeal'at 13)

Appellant first pomts to defense counsel s objectlon to the racial composmon of the venire.

-(Tr 46.) Clearly, defense counsel was merely domg his job. The SlXth Amendment to the Federal
Const1tut10n guarantees a panel of] urors lepresentmg a fa1r cross-section of the commnmty Duren

V. Mzssourz 439 U. S 357 304 (1979) i

*In order to prevail on a Duren claim & defendant must prove (1) there is a distinctive group -

in the community; (2) that the representation of the group is not fair and reasonable in relation to the
number of such persons in the community; and (3) that this under presentation is due to systematic
exclusion of the group in the jury selection process. Duren, 439 U.S. at 364. See also United States

v. Weaver, 267 F.3d 231 (3d Cir. 2001) Stat‘ev Hobbs 168 W. Va 13,25, 282 S.E.2d 258, 266 _

(1981),



Durlng the oourse of the robbery Brown an. Afrrcan Amencan told the victim, a Wh1te Inan

| that he was in the “hood” now and that “we Were going to tal{e the victim’ 8 bike (Tr at lll )

| Appellant cla1ms that the term “hood” olearly references the Appella:nt s Afncan-Amencan hentage ,

; and that:

“Although the prosecutlon made apointofstressing ‘We referred to both Mr. Brown
and [the Appellant), as logical a conclusion to the meaning of the statement is that
Mr. Barkey was claiming that Mr. Brown indicated that he, a white man, was in the
‘hood’ and that “We”, or African-Americans in general, were going to take your bike
for bemg in the wrong nelghborhood ” :

-(Pet for Appeal at 16; emphas1s added.)

" The Appellant s self- serving guess as to what the jury might have felt is 1rrelevant Indeed :

o he concedes that a loglcal juror could have understood the term “we” as referrtng to Brown and the

| Appellant and not the Aﬁlean—Amencan cornrnunlty as a whole. Neither side attrlbuted the term

“the hood” to the Appellant’s race. See State v. Guthrze 194 W. Va. at 679 80 461 S.E.2d at 185

- .(W1tness asked about defendant 8 prejudlces agarnst blacks). Ne1ther side stated or 1mp11ed that the

cotner.of Washrngton and Ruffner 18 solely OCCUpled by Aﬁ'lcan—Amencans Nerther side used the

| issue of race to cloud the Appellant 8 crediblhty C J W. Va. R. Evid. 610 (mentlon of rehgmn) '

 The statement itself was probatwe Brown ﬁrst asked the Appellant for some change. When

the Appellant satd he had none, Brown grabbed his bike. He then made an tnculpatory statement
laylng bare his felomous before the j Jury Unhke Guthrie, Brown’s statement was intrinsically

mtertwmed W1th the offense itself. Guﬂme 194 W. Va at 681, 461 S.E.2d at 187 (ev1dence

regardmg defendant 8 racial prejudwes 1rrelevant to case at bar)

S C R U —

e



‘¢ THE C0~DEFENDANT’S STATEMENTS WERE STATEMENTS or
INTENT

1. The Standard of ReVIeW '

: We have stated that the “[f] a1lure to observe a constltutlonal nght oonshtutes
- reversible error unless it can be shown that the error was harmless beyond a

“reasonable doubt.” Syllabus Point 5, State ex. rel. Grob v. Blair, 158 W. Va. 647,
214 S.E.2d 330 (1975). .. . “An error in admitting plainly relevant evidence which
possibly inifluenced the j jury . .. adversely to a litigant cannot . . . be conceived of as -
harmless.” Chapman v. Calzforma 386 U.S. 18, 23-24 (1967) “Errors involving

“deprivation of Gonstitutional rights will be regarded as harmless only if there is no -
reasonable possibility that the violation contributed to the conviction.”” Staze v.
Jenkins, 195 W. Va. 620, 629, 466 S E.2d 471, 480 (1995) quoting Syllabus Point

20, State v. Thomas, 157 W. Va. 640. 203 S.E.2d 445 (1974). Moreover, once an
error of constitutional dimensions is shown, the burden js.upon “the beneficiary of
a constitutional error” - usually the State- “to prove beyond areasonable doubt that
the error complained of did not contribute to the verdict obtained.” Chapman, 386
U:S. ‘at 24, -

: Smte 2 Mecklmg, 219 W. Va 366,371, 633 S.E. 2d 311,316 (2006)
2. : Dlscussmn.
Appellant next clanns that the State v1olated l’ﬂS constltutlonal rightto confront the W1tnesses

_against him under the SIXﬂl Amendment to the Federal Cons‘ututlon and Sectlon 14, Arttcle I of

the State Constltutron by allowmg the V1ct1m to testify about out-of-court statements made by Brown

dn‘ring the robbery. The only concrete example cited by the Appellant is a statement by Brown.

Specifically, the Appellant points to Brown’s etatement “We are going to take yonr bike now.”

ln Footnote 3 ofhis briefthe Appellant states, “Such statements are detailed in other sections

of thls Bnef but 1nclude the statements of co- defendant Brown among others and examples are

replete throughout the record of the trial of this case.” (Appellant’s Brief at 25.) Appellee has no.

idea what the Appellant is talking about. Nor should he have to search through the record looking

| for exa:mples “It is counsel’s obhgatlon to present this Court with spec1ﬁc references to the

i e



.deslgnated reeor_d that'ls_'relied..upon'hy.t_he .p'a'rties. :Weserve noti-ce_ on cotlnsel that in future e
N a.ppe'allsl, .We' t:lfill .-'take: .as nonex1st1ng all:facts that do'not appear in the d.esignated record a.nd 't/uill
| '..zgnere z‘hose issues tvhere the rr.'zzssmtlgr record is needed to give factual Support to z‘he claim.” Sz‘ate :
| -..v Honaker 193 W. Va Sl 56 1. 4 454 S. E 2d 96 lOl n4 (1994) (ernpha31s added)
| .. “Appellate courts frequently refuse to address issues that appellants fail to develop in their -
: brlef Indeed [iltis. .. Well-. L settled that eausal mention of an zssue ina brlef is cursory
treatment 1nsufﬂ01ent to preserve the 1SSUE on appeal ” State v. Lzlly, 194 W Va 595 605 1. 16 461
| S B. 2d 101 111 n.16( 1995) Although the Appellant offers plenty of legal crtatrons he omits the |
| : factual basis of his claim. H1s deelsron forces the Appellee to pick out these alleged statements and
then argue against them Appellant ] lack of factual development is fatal to hrs clatm. Thls Court
should ignore it.
" Appellant s only' concrete example. is Brown’s statement “We are going'to take your bike
B now The threshold issue under C‘rawford V. Washmgron 541 U.S. 36 (2004) 18 Whether the
statement was testnnomal An out of-court statement is testimonial if it is made to law enforeement
or dnnng the course of an o_fﬁeral mvestigation. _Um'ted Stat_es v. Gibson, 409 F.3d 325,338 (6th Cir.
| 2005); C‘rawford, 541 US at 51(“An aecuser who makes a formal statement to govemment ofﬁcers
.bears testimony. in a sense that.a person who makes a casual remark to an acquaintance does not.”).
| Brown’s'statement was not made to law enforeement,.nor with the 'intent of.furthering an -
| already lestablis_hed criminal investigation, _lor m eontemplation ofa forthcoming one. Tt \tras; in fact,
a statement of criminal intent, See W. Va. R. Bvid. 803(3) (statement of declarant’s state of mind
or 'physieal con.ditlon such as lntent not ettcluded by. the hearsay rule). “A declarant’s.statement of |

intent may also be admitted 'against'_a. non-declarant when there is independent evidence which




."connects the declarant s etatement to the non declarant s act1v1t1ee ” .Umted States v. lBesz‘ 21 9 F 3d
- 192 198 (2d Clr 1992) Umted Srates v. Delvecchlo 816 F 2(.‘1 859 863 (2d C1r 1987)
' The state of 1n1nd exceptlon isa ﬁrmly rooted exceptlon o the hearsay rule Pzzano V. Dasz

| 05 703722006 2006 U S. Dlst WL 4975357 at * 8 (2006) ana’ cases czred rherem Thus the.
: . V1ctlm s recountlng of Brown s statement d1d not Vlolate the Appellant s rights under the state and
B f_ede_r_al conﬁontatlon_clauses. . |

- Nor tlid the State vi.olate_ the Appellant’s state and federal constitutional tights by us_.ing -
B.r'own.’e statetnent as substlantive evidence of .Appel_lant_’s guilt. The testimony was supported b)l '
. independent-evidence li‘nking the Appellant to the crime. Aﬁer Brown told the victim that he and
the Appellant 1ntendecl to tob him of his b1ke he pulled it towards the Appellant (Tr 89-90.) After _
'.Brown hit h1m the Appellant got up from his wheelcha1r and began punchlng the Victnn (Tr 91 ).
Once he and Brown got the v1ct1m on the floor, the Appellant seated himself in his wheelchair and
| began kicking the victim in the face with his work boots (Tr. 91-92.) After they had recovered
$6 OO from the victim’s pocket the Appellant satd “Well, that’s all he’s got, let him gc ” (Tr 92. ) |

D. 'THE STATE ADDUCED SUFFICIENT EVIDENCE TO CONVICT THE .
L APPELLANT :

1. The Standard of Review._

A verdict of guilty will not be set aside due to insufficiency of the evidence
if, reviewing the evidence in the light most favorable to the prosecution, the appellate .
~court finds that “any rational trier of fact could have found the essentlal elements of
‘the crime p1ovecl beyond a reasonable doubt ?

State v. Guthrie, 194 W. Va. at 668, 461 S.B.2d at 173.
Where a defendant is convicted ofa particular substantive offense .the test of

the sufficiency of the evidence to support the conviction necessarily involves
con31derat10n of the traditional distinctions between parties to offenses Thus, a

10




person may be convrcted of a crime so long as the ev1dence demonstrates that he
- acted as an accessory before the fact, as a principle in. the second. degree oras a
pr1nc1ple n the ﬁrst degree m the COI’HH’IISSIOH of such offense :

Syl. pt. 8, Siate'v. Fortner, 182 W. Va, 345, 387-_8._E.2d_ 812_(1989)._ -

2. Discussion.

* Appellant next claims that the State failed to adduce 'constitationally sufficient eyidehce'_-' '

supportmg exther the robbery count or the mahclous woundmg count. Spec1ﬁcally, the Appellant o

argues that there was no evidence that the Appellant took the $6. 00 from Mr. Barkey S pocket
| recerved any part of the $6 00, and that there was no evidence that the Appellant acted with malice
or that he caused Barkey bochly injury with the intent to maim, disfigure, disable or kill h1m

__ (Appellant 5 Brlef at 28. )]

The Appellant also points to a percerved variance betwecn the language of the 1nd1ctment :

and the ev1dence the State presented to the jury. The indictment charged the Appeliant with robbery -

and malrclous woundmg (R at l 2. ) Appellant claims that the State’s theory of the case described

: the Appellant as an accessory, not a principle. A cnmmal defendant rnay be convicted of an offense

1f he acted as an accessory ‘before the fact a pnn01pal in the second degree or a principal in the first

degree. State V. Foster No. 33323, 200'7 WL 4150582'(W Va, Nov. 19, 2007)
The Appellant was apnnclpal n the second degree Syl pt. 5, Srare v. Fortner (a person who

is present a1d1ng and abettmg the fact to be doneisa prmcrpal m the second degree ). Although he

did not reach inside the V1ct1m s pocket and talce h1s .money, he actively paltlcrpated in the . -

PAL tnal the Appellant denied participating in thé robbery, or krckmg the victim. (Tr. 161 )}

Pl‘lOI‘ to sentencmg he admitted k1ckmg Mr. Barkey (Sent. Hr'g at11,12)



' _eomnnssron of the robbery He placed hnnself n the rnlddle of the park1ng lot Brown grabbed the '
vrctlm and pushed h1m m the Appellant s dlreetlon The Appellant rose out of his wheelohalr and '

began punch}ng the V1ct1m Once he and Brown dropped h1m to the ground they klcked and

o punehed the v1ct11n untii Brown took $6 OO from hlS pocket.

Appel__lant clann_s that there was no evrdenee that he ever intended to take llhe.lf.l.CtlIIl’S $6.00. -
_ _His .stater'nent lacks merit. The evidence clearly de'm.onstrates that he and Brown \riciously beat the
viotir_n untll he éaue up the money. Such conduct Suggests an.intent to take.
.' .' Appellant also claims that bis confinement to a \z_uheel_ehalr oonstituted reasonable doubt pe_rr .
se. The Appellant’s 'oondition was never ke.pt from the jury. The.viotirn testified that the Appellant
rose from his wheelehalr to part101pate in the offense. The jury found the Vlctnn ] testlmony
: credlble Appellant 18 asklng thls Court tore- welgh these credibility determinations w1thout provmg |
.'an abuse of diseretion. Clearly, this Court should not do so at this stage of the case. |
Appellant s sufﬁcrency of the evrdenee arglrment regardlng the mahelous Woundmg count
18 d1fﬁcult to understand Unlike the robbery count, the Appellant part1(:1pated in-the crime from the |
| begmnlng fo 1ts oornpletron The victim testified that the Appellant and Brown, without provocation,
1ntent10na11y and repeatedly punohed and lcloked him untﬂ he fell to the ground. When the victim
‘_tned to get up the perpetralors continued kleklng hiny in the face The victim 1dent1ﬁed thetreadon
‘the boots the Appellant used to krck him in his face. Upon his return home he Wiped a substantial
amount of blood off of his face. He eyes swelled until they were shut. CAMC emergency .roorn

~ Doctor O’Hara testiﬁed that the victim suffered a broken nose brought about by facial trauma.

- 'In fact the Appellant was a principal in the first degree. The State proved that he attempted
to steal Mr. Barkey’s bike. The State d1d not include this charge in the mdlctment (Tr. 1. )
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| Appellant clanns that the State falled to plrove. mahce | or rntent Proof of htckmg, 1f severe o -
| enough 18 sufﬁc1ent to proxre that a defendant acted nnth the intent to mann dtsable disfigure or klll
. Flercher v, Commonwealrh 166 5.E.2d 269 (Va 1969) In the case at bar the victim was k:{cked
5o severely that he suffered a broken nose.: The darnage done to Mr Barker s face was magmﬁed
: _ by the Appellant s deliberate use of his work boots. Dr. O Hala testlﬁed that only akick or punch
of consrderable force could account for Mr Barkey s 1n_]ury (Tr 81.) -
Although an intent fo p_ennanently maim, disable, disfigure or kill cannot be presumed bya |
'bl_oW frotn a fist, if the assault_ls attended with circtnnstances of violence and .brutality, an intent .to
o k-ill:rna'y bejpresumed. F. Zercher,.'l 66 .S.E.2d at 273. In the case at bar Appellant’s did not intend to
rn_er.ely"injnre. Mr. Barkey, his.pnn‘ches '_Were designed to render Mr. Barkey helpless, unable to
- protect his property. The force of his punches vtras so great .that he knocked the l/ictim to the ground.
| Mahce is a term of art Whlch may either be express or 1rnphed It does not only mclude. .
. anger hatred or revenge but also encornpasses other unjustifiable motives. Mahce may be inferred
.frorn any dehberate and cruel. act done by the defendant w1thout any reasonable provoca’non or
excuse State 12 Mullms 193 W Va 315, 322 456 S.B.2d 42, 49 (1995) |
- The Appellant’s conduct was 1nherently malicious. The record contains no evidence of
: _mrtigahon The victim did not provoke or goad the Appellant into klclcmg him untrl his nose was |
broken The Appellant acted with felonious mtent willing to employ whatever force necessary to

separate the victim frorn hIS property. H1s conduct was clearly malicious.

8V1rg1n1a s malicious woundmg statute is identical to West Virginia’s. See Fletcher 166

: SEZdatZ?lnl
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E.  THE APPELLANT HAS NOT PROVEN THAT THE POTENTIAL .
~ EVIDENCE WAS EXCULPATORY, THUS THERE IS NO BRADY
© VIOLATION.

1. . The Standard of Rev1ew

The Court reviews the c1reu1t court’s final order and uitlmate dlsposmon
under and abuse of discretion standard. 'We review findings of fact under a clearly
EITONEOUS standard conclusmns of law are reviewed de novo.
_Syl pt. 1, State V. Farrzs No 33314, 2007 WL 4150349, at * 1 (W Va. 2007) quoting Syl pt 4,
Burgess V. Porterj“eld 196 W. Va 178, 469 S.E.2d 114 (1996)

2. Discussion.

Appeilant next claims that the State failed to disclose the name of a potent:aily exculpatory i

Wltness thus Vlolating h1s due process rlghts under the Fourteenth Amendment to the Federal .

) Constltutmn and Article HI § 14 of the State Consututlon The VICtlm mentioned the witness in
passmg durmg dlrect exammatlon
Q: What happened aﬁer t:hat‘7
A Then, by the time I gave up onmy fi ght, you know, I pretty ruuch gave up on
my fight because it was two against one, and Mr. Brown reached in my
pocket and took whatever money I had, and then they said — and T heard a o
lady from a nearby apartment say, “Leave him alone.”” And I yelled out, “Call
911,” and when I yelied out Call 911, they started klckmg me harder and
~more frequently
(Tr 92)
Counsel for the State dld not follow up on thls 1ssue. (Tr. 92-93.) This witness is never

mentloned again in the trial transcnpt Her name is not 1ncluded in the report prepared by the

mvestlgatmg ofﬁcer the v10t1m s statement or the d1soovery prowded to the defense by the State
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“The Appellant cla1ms th1s w1tness was potentlally exculpatory Thls Court subJ ects potenually
exculpatory ev1dence toa different fest under thc State Const1tut10n
When the State had or should have had ev1dence requested by a criminal o
defendant but the evidence no longer exists when the defendant seeks its production, ..
a trial court must determine (1) whether the requested material, if in the possession
of the State at the time of the defendant’s request for it would have been subject to
disclosure under either West Vir ginia Rule of Criminal Procedure 16 or case law; (2)
whether the State had a duty to preserve the material; (3) if the duty was breached
what consequiences should ﬂow from the breach
" USylpt. 2, State v. Osakalumz 194 W. Va. 758, 461 S. E.2d 504 (1995)
The Appellant has failed to offer this Court any conc1ete ev1dence suggestmg that this
:_ w1tnesses testlmony was potentlally” exculpatory In fact, defense counsel effectwely pomted out
| that this Wltness to the crime was never called by the State." (Tr. 216) Nor is there ev1dence
suggestmg that the State had or should have had information about he1 The victim tes‘uﬁed that he
_ wasonthe ground when he heam’ a lady tell the Appellant and Brown to 1eave him alone. The victim -
_ dld not see her; thus he eouldn t dcscrxbe her. (Tr 227 ) The Appellant admats as much “Thus zf
-_ the State was aware of the potential eyew1tness such W1tness could have prov1ded excquatory
_ 1nformat10n to the defense but was not disclosed prior to trial.” (Appellant s Brlef at 31; empha31S'
= add_ed.)

'Nor were the witness’s statements mater_ial. The jury heard about this witness once, in

- passing. The victim was able to identify his attackers, and describe their actions.

°Under the Pederal Constltuuon the defendant must prove bad faith on the part of the State
when the evidence is potentlally exculpatory Arizona v. Youngblood, 488 U. S 51 57 (1988).

_ ’DDefense counsel s tactical decision to use this witnesses’ absence as evidence undermining
'~ the victim’s credibility, as opposed to arguing a Brady motion, was well within the bounds of
reasonable representatlon o : :
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R APPELLANT’S SENTENCE WAS NOT DISPROPORTIONATE

The Standard of Revnew

Sentences 1mposed by the trial court if Wlthm statutory hm1ts and not based .
- on some 1mperm1ssﬂ)le factor are not subject to appeIlate review. :

Syl pt 4 State . Goodmght 169 W. Va. 366, 287 S.E.2d 504 (1982)

CII‘CLIlt Judges have a right to believe that so long as they have not violated a law or

- acted in a nefariously discriminatory way in imposing sentences, this Court will not

sift through the nooks and crannies determmed on finding that Whlch 1s not there
' Srate V. Head 198 W Va 298, 306, 480 S.E.2d 507, 515 (1996) (Cleckley, T concumng)

20 Dlscusswn. .

Appe‘lla'n_t next claims .that his sentences were exeeesive Article IfI, § 5 of the -State

Const1tut10n mandates that sentences be proportional to the character and degree of the offense. Syl

' pt 8, State v. Vance 164 W. Va 2 16,262 S.E.2d 423 (1 980) In the past this Cour‘t has reserved the

appllcatlon of the proportlonahty prmc1ple to offenses punishable by an unlimited determinate

o sentenee or asentence of 11fe Wlthout melcy Wanstreezv Bordenkzrcker 166 W. Va 523,531-32,

276 s E. 2d 205, 211 (1981)

In t_he case at bar _the Appe.llant received thirty-five yee.rs ort the robbery and a conseeutive
term .of two to ten years onlﬂllle m.alicious.\_«voundirig. There is no reason for this .‘Court to re—exaﬁine
the meli_cieus wounding sentehce. It was. well within the statutofy liniits. Syl pt. 4, Sre}te 12
_ Geod}z'igkr. .. |
| . Appellant. claims that .the_ court’s decision to run the malicious -Wounding sentence

~consecutively to the robbery sentence constituted cruel and unusual punishment. See State v. David

D.W., 214 W, Va. 167, 588 S.E.2d 156 (2003) (consecutive sentences equaling 1,140 to 2,660 years
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' ‘in prlson shocleed the consmence of’ the Cour t) | The trral court ] decrs1on is supported by state statute
' ) West Vn glnla Codel§ 61- ll ~21 (sentences are presumed consecutive unless court inits chscretlon
L chooses t0 run them concurrently) ”
B _There_ 1s;no eV1dence that t_he court abused its discretion. .lts decision- to nm the nlallcious

- wounding sentence consecutively to the robbery sentence should not shock this Cour(’s conscience_..

‘The Appellant and his co-defendant kicked and punched a weaker, disabled man, until he was unable

to prot_ect himself, Once they bad rendered him helpless that took all the money hehad in his-pocket

Appellant s conduct was mal1c10us and cruel. The court’s decmon to run the malrcrous woundtn g

i sentence consecutrve to the robbery sentence fell well W1thrn the bounds of its discretion.

Contrary to his claims, the Appellant was not merely an accomplrce to the robbery, his thhng |

partlclpatlon rendered hlrn a pr1nc1pal The victim suffered severe fa01al trauma 1nelucl1ng a broken

nose. He could recall the Appellant’s work boot repeatedly krckmg hlm in the face Every time he

tr1ed to get up, the beatmg got worse, until he could not get up agaln The Appellant later adnutted _

despzte his demal at trial, that he had k1cl<ed the victim,

Appellant clalms that, glven Brown’s sentence of ﬁve to elghteen years, hlS sentence of -

thnty ﬁve years should shock this Court’s conscience. D1spa11ty of sentences standing alone does -

not V1olate the proportlonahty clauses of the state and federal eonst1tut1ons The Appellant forgets
that Brown pleadecl gurlty to a reduced charge of second degree robbery, for which he reeewed the

statutorrly 1nandatecl sentence. See W Va Code § 61-2- 12(b) ( ﬁve to c1ghteen years for robbery by

_placmg victim in fear of phys1cal harm). The Appellant chose to go to trial. He was not pumshed for

making this dec1s1on he was denied the beneﬁt of his co- defendant s bargam “A sentence rmposed

on a co-defendant who pleaded guilty as part of a plea agreement does not prov1de a valid basis_of
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B ‘companson toa sentence entered after trlal ” People V. Cabalerro 688 N E Zd 658, 664 (Il 1997)

. . .Had he been acqurtted l’llS deC1s1on Would now look far more reasonable -The Appellant has no.i ght

'to m lnndsrght complaln about the consequenees of his own chorce “ Stcu‘e v. Cooper, 172 W Va B

.. | 266 271 304 S. E 2d 851 856 (l 983) (dlsparate sentenees between Szmzlarb/sztuated defendants may

| be a factor m proport1ona11ty analys1s) (emphasis added)

As for the Appellant s extenswe substance abuse and med1eal problems they are of no

moment. The Appellant s medical problerns drd not stOp hnn from standtng up and punchmg the

. vietim., Nor did they prevent hnn frorn repeatedly kicking the v1ct1m until his nose was broken. The
Appellant was recemng counselmg from Covenant House and had 1noved 1nto his own apartment
_two months before the robbery (Tr. 151-52) At sentencmg defense counsel conceded that his chent

| had a lengthy crnnlnal record 1nclud1ng a pnor conv1cnon for First Degree Ser(ual Assault (Sent

‘Hrg at 4-5. ) | | | |

‘ G | DEFENSE COUNSEL RENDERED EFFECTIVE ASSISTANCE.

| The Standard of Rev1ew

An ineffective as51stance of counsel claim presents 2 mixed question of law
and fact wereview the circuit court’s findings of historical fact for clear error and its
legal conclusions de novo. This means that we review the ultimate legal claim. . . de

-novo and the c1rcu1t court’s ﬁndlngs of underlylng predreate facts more deferentlally

Syl pt. 1, State ex. rel Vanatterv Warden 207 W. Va. ll 528 S E. 2d 207 (1999)

"The record suggests that the State was willing to offer the same plea to the Appellant At

sentencing defense counsel said that his client had made the “bad gamble” to go to trial while Mr.
Brown chose fo cut his losses and accept the plea agreement. (Sent. Hr'g at 10 113
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B 2. Discusslon
Appellant next clalrns that defense counsel rendered constltutlonally Ineffectlve as:nstance at

o tnal Ordlnanly, these sort of clanns are ratsed in a state of federal habeas as to allow the Petmoner

: N the opportumty to develop the record But m the case at bar defense counsel, Joseph C. Ccmettl

' 'Esq d1ed on August 6, 2006. Any insight into Mr Cometti trial strategles 18 1rretr1evably lost. Thts
3 does not hghten the Appellant s burden of proof, but makes his clalm more amenable to resolutlon
on d1rect appeal
In Strzckland V: Washmgz‘on 466 U.S. 668 (1984), the Ulnted States Supreme Court
announced the followmg standard
A conv1cted defendant’s claim that counsel’s assistance was so defectlve as
‘o require reversal of a conviction . . . has two components. First, the defendant must
show that counsel's performance was deficient. This requires showing that counsel
~ made errors so serious that counsel was not functioning as the “counsel” guaranteed
- the defendant by the Sixth Amendment. Second, the defendant must show that the
deficient performance prejudiced the defense. This requires showing that counsel’s
CITOIS Were so serious as to deprive the defendant of a fair frial, a trial whose result is
unreliable. Unless a defendant makes both showings, it cannot be said that the
~ conviction . . . resulted from a breakdown in the adversary process that renders the .
. result unrehable S :
Id. at 687,
“The butden .that Strickland imposes on a defendant is severe.” Procter v. Butle}f '831 F' 2d
1251 1255 (Sth Cir. 1987). ln order to satisfy the deficient performance prong of the Srrzckland test
for example the defendant must demonstrate that counsel s 1epresentat10n fell below any 0b3ect1ve
standard of reasonableness by prevailing professmnal standards. Mamn V. McC’orter 796 F.2d 813,

816 (5th Cir. 1986) Given the almost mnfinite variety of p0s31ble trial techniques and tactics ava11ab1e

by counsel we must be careful not to second guess legitimate strateglc cho1ces which may now seem
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& : 111 adv1sed and unreasonable We have st1 essed that “great deference 18 glven to counsel stronoly
B presummg that counsel has exerc1sed reasonable professmnal Judgment ” Id at 816 (quotmg_

Lockhart V. McCozz‘er 782 F.2d 1275, 1279 (Sth Cir.. 1986)) See also Sawyer V. Bm‘ler 848 F 2d

| 582, 588(5th Cir. 1988)

_ Appellant _ﬁrst_clalms that M. Cometti failed to conduct an adequate investigation. . He -

- “claims,

leen the fact that the Appellant is partlally eonﬁned to a wheelchair, .. . . as well as.
the Defendant’s history of alcohol and substance abuse problems, a medleal expert in
the area of orthopedics and/or neurology, psychiatry, psychology, or even general
medicine would have proved extremely beneficial to the defense, particularly with the
“alleged victim testifying the he felt the Defendant may have kicked h1m from the
Wheelchau up to fifty (5 0) times. -

.(Ap'pellant_ s Brief at 42; emp-hasrs added.) |

'The Appellant has not 'offered.this Court a single piece of concrete evidence to support his:

. claun It 1s, in fact pure speculatlon Although Mr. Comett1 is deceased such a claim should only

be eons1dered when the Appellant has the hard medieal data to support hlS pos1t10n The same may .

be satd of counsel s decmon not to hire a private investigator. The Appellant must point to specific

'facts which would have been dlscovered had- counsel done 80. See Strzckland v. Washington, 466

U.S at694 (defendant must show that but for counsel’s failure there was areasonable probab1llty that -

' the outcome would have been different), Speculatlon relatmg to evidence not explored does not

p__resent thlS Court with a reasonable probability. :

Nor ‘did counsel have any problem with the victim’s alleged'memory lapses. His

cross-examination of Mr, Barl(ey addressed this issue. (Tr. 101#02.). Of course, every medical
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L _ question onty sewed as another opportuntty for Mr Barkey to desc1 1be his physu:al weaknesses thus R o
i cun’ymg favor thh the }ury
Appellant next elarms that defense counsel elrclted hearsay statements from Mr. Brown durmg o

o hlS Cross- exarrunatmn of the v1ct1rn Once agaln the Appellant farls to specnfy exaetly what .

| statements he 18 talkmg about

' Mr Barkey test1ﬁed that Brown stopped hlS bike as he passed across the East End Mart s

_ parkmg lot (Tr. 88.) Brown asked hnn if he had any change (Tr. 89)) Aecmdmg to the victim,

' ; Brown then sald “Well, you’re in the ‘hood now. We Te gomg to take your brke * (Tr. 89.) For the

'reasons stated above, thrs statement constitutes .a statement of intent, (See supra, pp. 7-10 of
'Appellee sBrref see alsoW Va. R. Evid. 803(3)) To let this statement stand unrebutted would not
have been the best trial strategy

On cross exannnatron Mr. Barkey testlfied that Brown upon stoppmg his bike, asked him if

he needed anythmg ” (Tr 112 ) Although asked to descnbe exaetly what happened to hun by

counsel for the State Mr. Barkey left this pleee of 1nf0rmat1on out of his direct testrmony Defense .

~counsel rnay weII have thought that sucha piece of nnpeachment evrdence would be tmportant during

closmg argument

Counsel’s Cross- exam1natron constituted a textbook example of bringing the W1tness further

and further out on the limb and then tripping him up with alleged 1ncons1sten01es Although the

' Appellant now clairns that counsel s demsron to pomt out the mcons1steneres or omissions, present
n the VICtlm S eontemporaneous statements fell below a reasonable standard of performance. Such

a claim lacks rnent. Counsel s conduct was well wrthm the bounds_of reason.
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| | Appellant next clalms that trlal counsel failed to strlke two _]U.I‘OIS “Determmmg Whether a
| prospectrve JUI‘OI‘ can render a fa1r verdret l1es peeulrarly w1th1n a tr1a1 ]udge s provmee Therefoz e,

the t11al court s resolution of such quest1ons 18 entrtled to 1s entitled, even on dn ect appeal to speelal

. defe:’rence Umtea’ Staz‘es V. Murmy, 103 E. 3d 310,323 (3d Cir. 1997) Tnal counsel’s deelsron to
stnke or not to strlke a poten‘nal juror is a rnattel of trial strategy Te eague V. Scotr 60 F.3d 1167

_ 1172 (Sth Cir. 1995) See also Hughes v. United. Srates 258 F.3d 453, 457 (6th C1r 2001) Umted
Srares . chwes 292 F.3d 123, 128 (2d Cir. 2002) (“[T]nal strategy and voir dire are 1nseparable ).
Even 1f the Appellant told counsel to strike these two jurors, matters of trial strategy are left for

counsel not his client.

To prevarl the Appellant must overcome the presumpt1on that counsel s decision was a matter

of sound trial sirategy. Srrzckland 466 U.S. at 689 Appellant has not come close to shouldenng his

burden of proof The jury panel contained two African-American md1v1duals (Tr. 46.). One of them

went to eollege w1th the lnvesngatlng officer 20 years ago (Tr 21.) She knew him by a nickname -

- and would say hello to him whenever she saw hrm This juror was also a victim of domestic violence.

The case never went to tr1al (Tr. 45) The second Afrrcan Amerrean Juror was also a victim of

: domestrc violence. (Tr. 45.) -

“The object of ] Jury selection is to secure jurors who are not only free from i 1mproper prejudice

and blas but who are also free from the susplclon of improper prejudlce or bias.” O’Dell v. Miller
| 211 W. Va. 285, 288 565 S.E.2d 407 410(2002). The Appellant has failed on both counts. Crime
'Vlctnns areno excluded from jury service s1mply beeause they are crime victims. The Appellant must
prove that they were unable to set aside their prejudmes or biases and render a fair verdict. There is

no such proof.
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| Apuellant aleo elalrus that defenee counsel 1mptoper1y mj eoted the issue of race into the trial.
| _' For the reasons stated above oouneel. never made an issue of’ race. The testlmony oujected to by the' :

: :Appellant mvolved the locatlou of the offense Such .e.V1dence was necessat*y to place the eveut 1ut0_ _

its prolper context. |

Petltloner next argues cumulatlve EITOT. St‘ate euc rel. Damel V. Legursky 195 W. Va 3 14 |

322 465 S E 2d 416 424 ( 1995) To prevaﬂ the Appeltant must demonstrate el error. As argued above

‘he has not done so. Therefore h1s claim of cumulative error is w1thout merit. -
| Iv.

CONCLUSION

For the foregomg reasons, 1hls Honorable Court should afﬁrm the judgment of the Clrcult
'Court of Kanawha County
Respectfully submitted,

STATE OF WEST VIRGINIA,
Appellee,

By counsel

DARRELLY. McGRAW, JR.

| RoBER’r D. GET)IE‘DBER& Stite Bar No. 7370
ASSISTANT ATTORNEY GENERAL :
State Capitol, Room 26-E -

Charleston, West Virginia 25305

(304) 558-2021

23




CERTIFICATE OF SERVICE '

I ROBERT D GOLDBERG Ass1stant Attorney General and counsel for the Appellee do |
,hereby ver1fy that Ihave served a true copy of the Brief of Appellee State of West V1rg1n1a upon

' counsel for the Appellant by depos1t1ng sald copy in the United States mail, Wlth ﬁrst class postage -
prepa1d on thls& day of February, 2008, addressed as follows: B

. To: W Jesse Forbes Esq. -

| 28 Ohio Avenue - .
Charleston, West Vnguna 25302 _

RO“B%\ZT D. GOL]&»BER‘G“ 3




