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THE ISSUES PRESENTED IN
THE PETITION FOR APPEAL
HAVE NOT BEEN MOOTED
The response filed by the Respondent West Virginia Department of Health and
Fuman Resources (hereinafter referred to as DHHR), for the most part, accurate}y sets
forth the troﬁbling hiétorybf this case. The Court below repeatedly ignored the requests
of the Resﬁondent’S Mingo County représentati_ves and the negative findings of one
individual and one team of Court appointed péychologists in order to preserve the alleged
rights of Intervenors Mable T. and John T. to visit with their grandchildren.
The Court’s action reflects a miéundersténding of the inteﬁt behind Rule 15 orlf the

West Virginia Rules of Procedure for Child Abuse and Neglect Proceedings which

codified the holdings Qf this Court in In Re: Christina L. 194 W.Va. 446, 460 S.E.2d 692

(W. Va. 1995), and in [n Re:.Jonathan G. 482 S.E.2d 893, 482 S.E.2d 893 (W. Va. 1996).
The lower Court’s decision misinterprets or ignores this Court’s clearly speciﬂed
condition upon which the authority to grant post-termination visitation rests, that the
Visifation must serve the long range best interests of the children.

- All indiéators presentéd to the lower Court, including the reports of Respondent’s
case wérkefs, were disregarded by the Court in its decision to subject the children fo
origoing unsupervised visitation with their graﬁdparents Mabel T. ahd John .T., despite the
éost o the children. Theré is no reasonable eﬁplanation for the Court’s action other than
it was an effort to compensate Mabel T. and John T. for their loss of custody of the
children. Appellants argue this Was an ill advised and improper use of the Court’s

discretion.




Respondent DHHR argues that the issue is mooted by the Court’s termination of
its prior visitation Order subsequent to the filing of the Petition for Appeal heréin. At the
Judicial Review on September 24, 2007, DHHR case workers informed the Court that

* Mabel T, and John T. voluntarily surrendered their privileges to visitation when they
failed to exercise them. The Court terminated future visitation privileges. Yet when the
Petition of Appellaﬁts Larry S. and Debra S. .tor adopf Samantha S. and Hope S. was
subsequently brought before the Court below, it deferred action on the adoption until this
Court issued a decision on this Petition for Appeal. This suggests that the lower Court
wishes to leave open the option of Ordering continued visitation between the children and
Mabel T. and John T. following aﬂoptioh of the children by Appellants Larry S. and
Debra S. If it found this Court’s decision in this case provided that authority or, at least,
did not prohibit its exercise, the lower Court is left with the diseretion to maintain
jurisdiction of the children and Order visitation at a ti.m‘e it deemed appropriate, despite
the potential for harm to the children Visitati011 would create.

The inappropriate balancing of priorities Whiéh resulted .in Court Ordered
viéitation below between childrén who were victims of abuse and neglect and céretakers

- who have contributed to their abuse, following termination of any claii’n of legal right by
the caretaker to their custody, is not unique to the Court below or to that District of the
Court systém. Standing Orders for visitation, for as 1611g as the Court chﬁoses to exercise
continuing jurisdiction over the child’s status, have created the need for “open adoption”.
That is, prospective candidates for adoption must agree to the burden which will be
pIaced on them to facilitate visits between these damaged children and their abusers.

This burden often acts as a deterrent to adoption and a barrier to permanency. Most



important, it denies these children the security, safety and consistency which they so

richly deserve.

The authority provided in In Re: Christina L., supra and In Re: Jonathan G, supra,

was appropriate in those cases and in many cases of older chiidr611 who can express to the
Court their desire to maintain contécf with caretakers with whom they have a meaningful,
mutually supportive bond.- This bond will not be destroyed by illness or other conditions '
which have rendered the caregiver unable to maintain the responsibilities of custody. The
child’s expression of a- desire to maintain the relationship would seem to be a clear
indicator that sﬁ]ﬁervised maintenance of their contact with these people they love would
faéilitate the child’s adjustment to their new home and new parents and would be in their
best interesté. Moreover, it could be seen as evidence of the child’s lack of anxiety or
fear of contact with their former custodians. In tﬁe instant case the Court appears to have
ignored the reports of statements by the .children that they did not wish to have further
contact with their grandpérents Mabel T. and John T.

Lower Court Judges are ‘asked to make very difficult decisions which will
profdmdlj( im;)act on all of the parties involved when tﬁe Court is asked to terminate
parental and caretaker rights to the children who have been the ViC’[ilnS'-"Of their cafegivers
abuse or neglect. It is understandable that lower Court Judges feel some compulsién to
recognize the sense of hurt and loss experienced by the parents and caretakers, many of
whom will never fully unaerstand how destructive their behavior has been to their
children. If this Court’s unwavering principal that the child’s best interest must be the
“polar star” in any matter involving the custody orf a child is to be maintained, however,
the lower Courts must be directed to use their discretion to Order continuing visitation

following termination of parental rights in a very limited and well suppbrted fashion.



While this Court has clearly stated in its past decisions that an Order of continuing
visitation must be shown to be in the best interest of the child, the instant case reflects a
misunderstanding of this directive. All evidence presented to the lower Court in this casc
not only failed to prove the .best interests of the children was served by the Court’s
visitation Order, all evidence presented was that continued visits were contrary to their
best interests. Regardles_s,' based solely on his unsupported ﬂnding that continued visits
would be beneficial to the children, the lower Court awarded continuing unsupervised
visitation for Mabel T. and John T.' | |

Mabel T. and John T. chose, after the filing of the Petition herein, to not presently
exercise the visitation rights they were awarded.’ The lower Court has terminated the
rights of Mabel T. and John T., but has maintained continui;ng jurisdiction over the
children and the autho'rity to decide what future Order would be in the best interest of
Samantha and Hope S.. The Court has déferred action on the Petition of Appellants
Larry S. and Debra S. to aciopt Samantha and Hope S. until it receives the directive of this
Court which will tesolve the questions presented by the Appellants. If this Court was to
dis1ﬁiss the appeal, it would not only leave the perm;ment health and welfare of Samantha
and Hope at risk,. but it would leave unresolved the questions presénted to all of the

Courts of this State regarding their obligation under In Re: Christina, supra., In Re:

Jonathan G., supra, and W. Va. Rule of Procedure for Child Abuse and Neglect
Proceedings, Rule 15. Is it a paramount obligation of the trial Court, before Ordering
visitation between abused or neglecied children and their former caretakers, to require

clear and convincing proof that the visits would be in the best interests of the child? Are

! Respondents reported at a recent Judicial Review of this matter that Mabel T. and John
T. attempted visits at the school the children attended at a time following the Court’s
termination of their visitation privileges.



they, moreover, mandated to show that the visits would not impair or delay the child
-achieving permanency through adoption? These issues are not moot in the instant case
nor in cases throughout the StaAte..

Appellahts respectfully ask that the Respondent’s request to dismiss the Petition
for Appeal bg denied and the parties be allowed to present oral argument regarding the
issues in this case.

APPELLANTS

LARRY S.
DEBRAS.

BY COUNSEL FOR APPELLANTS

Jane Moran, Esq.

WYV State Bar No. 2615

JANE MORAN LAW OFFICE
P. O. Box 221

Williamson, WV 25661




CERTIFICATE OF SERVICE
I, Jane Morén, hereby certify that a true .and exact copy of the foregoing
Appeliants’ Reply to Response of West Virginia Department of Health and Human
Resources by Appellants/Intefvenors Larry S. and Debra S. was served on the follovﬁng

persons when true and exact copies thereof were deposited in the U. S. Mail, First Class

Postage Pre-paid, on this Zf % day Qiég‘ é,_}; (72 ?; 2008, addressed to:

Michael Jackson, Asst. Attorney General
WYV Dept. of Health & Human Resources
4190 Washington Street, West '
Charleston, WV 25313 '

Diana Wiedel, Esg.

84 E. Third Ave.
Cinderella Bldg. Suite 224
Williamson, WV 25661
Guardian ad Litem

John and Mabel T,
P.O. Box 162
North Matewan, WV 25668

Larry and Debra S.
P. O.Box 99
Newtown, WV 25680

COYN L FORIAPPE §

Jane Moran, Esq. _
WYV State Bar No. 2615
JANE MORAN LLAW OFFICE
P. 0. Box 221
Williamson, WV 25661




