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IN THE CIRCUIT COURT OF KANAWHA {,.O"GN I‘Y é?VES*I VIRGINIA

o Al
WILLIAM T. EMOOT, ¥, WTFEs 2
by his next of friend, KARTMAJOR, !ﬂy

Plaintiff, FEEIRT T

V. Civil Action No.: (4-C-1158
(Tudgs Jennifer Bailey Walker)

AMERJCAN BLECTRIC POWER,
VERIZGN OF WEST VIRGINIA, INC.
and CHARTER COMMUNICATIONS, INC.,

Defendants.

Order Granting Defendants’ Joint
Motion for Summary Judgment

On Febsuary 1, 2007, Verizon West Virginia Inc.. by counsel, Bowles Rice
Mebavid Graff & Love LLP and Ronds L. HMarvey, American Electric Power, by counael,
Robinson & McElwee PLLC and Mark ¥ Wayes, and Charter Communications, Ing., by _
counsel, Martin & Seivert and Goorge A. Halkies (“Defendants”), as well a5 Cynthia M. Ranson
of Ranson Law Offices on behalf of Plaindff, appeared before the Court on Defendanis” Jount
Motion for Swnmary Judgment. Having reviewed the racord in this case and heard the

presevtations of counsel, the COURT HEREBY FINDS:

1. On Avgest 12, 2003, 13-year-old William T. $moot, 1L (Smoot), was
riding his bicycle with sgveral of his friends on Embassy Drive in Cross Lanes, West Virginia.
Smoot approached a lefi-hand curve in the roadway but was unabie 1o negotiate the curve. Al
that point, Smoot and his bicycle veered off the Toadway and struck 2 rock barrier located at the

odge of Anna Jane Furley’s driveway. As a restdt of hitting the rock barmier, Will Smoot entered (
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Anna Jane Farley's yard, where he rolled down a hill and allegedly struck guy wires before

gorming to rest.

2. Subsequently, Smoot filed suft against Defendants alleging  that
Defendants owed Smoot 4 duty to place guy markers on the guy wires supporting the wiility pole
in Amma Jane Padey’s yard. Smoot also allegs that the absence of guy markers caused his

actident and infuries.

3, Defendants filed thelr Joint Motion for Stunmary Judgment arguing that no
pernling issue of material fact existed, specificilly as to whether Defendants owed a duty to

Smoot and whether Defandants cauged the damayzes in guestion.

4. Rule 56 of the West Virginia Rules of Civil Procedure provides the

standard for comsidering a summary jodgment mition, in pertinent pact, as follows:

[Surnmary judgment] shall be rerdered forthwith if the pleadings,
depositions, aoswers 1o intetrogatories and admissions on file,
tegether with the affidavit, if any, show that there is no genuine
issue ag 10 any material fact that the moving party is entitled to &
judgment as & matier of Jaw.
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When & motion for swmmery judginent is made and supported as
provided in this rule, an adverse party may not resl upon the mere
allegations or deniale of its pisadings, but a8 a response by
affidavity or as otherwise provided in this rule, must sst forth
specific facts showing that there s a genuine issue for grial, If he
does not 80 respond, summary judgment, if appropriate, shall be
entered against i,

W. Va.R.Civ.P, 56(c) and (o).

5, Pursuant to Rule 56 of the West Viegimia Rules of Civil Procedure,

summary judgroent is proper where there are no genuing issues of material fact and the moving
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party {5 enlitled to judgment as a matter of law. See, Willlams v. Precision Coil, Inc., 439 $.0.24d
329, 194 W, Va. 52 (W. Va. 1995): Painter v. fPeavy, 451 BE.2d 755, 192 W. Va. 189 (1994).
Ruole 56 is “designed to ‘offect a prompt dispasition of controversies on thelr merits without
$e50rt to @ lengthy tdal’ if thers essentialiy “is no real dispute as 10 saliend facts’ or if it ondy
involves & quastion of law.” Precision Coil, 459 SE.2d at 335, 194 W, Va. at 38, guoting
Painter, 451 8.5.2d at 758 n. 5, 192 W. Va. at 182 n.5. Summery judgment is not a remedy to be
exeroised at the circuit court’s option; it must be granted when there is no genuine dispute over 4

material fact. See, Payne v. Waston, 466 $.5.24 161, 165, 195 W, Va. 502, 306 (1995}

6. A prima facie case of negligence requires that the defendant violated a
duty owed 1o the plainiiff. Syl. Pi. 4, Jack v. Fritts, 193 W.Va, 494 ( 1993) (citation omitted). No
action for negligence will He without a duty brolen. Jd. (citation omitled), The cotrt determines

whather the defendant owes o plaintiff a duty of vare. Id. at 498.

7. It is well established that to prevail iu a negligence suit, a plaintiff must
prove by a preponderance of the evidence that the defendant owed » Jegal duty to the plaintiff
and that by breaching that duty the defendant prosizaately caused the injuries of the plaintiff.
McMillion v. Selman, 456 SE.2d 28, 193 W. Va. 301 (W, Va, 1995) ("before the owner or
oecupier of presmises may be held legally liable. it must be shown that he or she owed 4 duty to
the person injured, that he or she Lreached tast duty, and that the breach of duty was the

proximate cause of the injucy.”),

8. The West Virginia Suprisme Court of Appenls fecognized in Strahin v
Cleavenger, 2004 W, Va. LEXIS 98 (2004), that “unguestionably, courts bear the sole

tesponsipility for deciding whether a legal duty 8 owed in a given cage.”
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9, American Nationsl Standards Institute (ANST) Standard C2 of the
Nauttonal Blectric Safety Code (NESC) is conipiled by the Instinme of Electrical Engineers
(IEEE) Accredited Standards Comrnistee, which develops and publishes the NESC. The NESC
cotiaing the standards that sover the beasie provisions for safeguarding persons from hazards
which may arise from the installation, operation, and maintenance of electrical supply and
coramunication systerns.  Included within the ANSI €2 sre provisions which apply o the

marking of guy wires, specifically section 264% of the NESC.

10, The 2002 edition of Section 264F.1 provides thet “[tihe ground end of

anchor guys gxposed 1o pedestrian traffic shall be provided with a substantial and conspicuous

miarker.” (emphasis added). The Court finds that the guy wires at issue are open and obvious and
not exposed to pedestrian traffic. Thus, the NESC does not require that the guy wites in question

be marked or guarded.

i1, Therefore, Defendants did not owe Smoot & duty to mark or guard the guy

wires af issue,

12, In addition, Smoot was trespassing when the bicyele accident occmrred. If
Defendants owed Smsot eny duty, it way only to refrain from imposing willfol and wangton injury
because Smoot was trespassing when the bicyele accident occurred. See Brown v. Carvill, 527
$E.2d 149, 153, 206 W, Va. 605, 609 (W. Va. 1998) (“The owner or possessor of propesty does
not owe trespassers a duty of ordinary care... a possessor of property only need refrain from
willful or wanton injury.”); McMillion, 456 §.E 2d 28, 193 W, Va. 301 (W. Va. 1995) (holding

that becauss the plaintiff entered the defendant’s property Tor her own benelit, the defendant had
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no duty to provide protection against existing dangers on the property). The definition of
wespasser is also well esablished:

A wegpagser s one who goes wion the property or premises of

another without invitation, expreus or implisd, and does o owf of

curtosity, or for his own purpost or convenience, and not in the
performance of any duty to the ovmer.

Brown, 327 S.B.24 149, 153, 206 W. Va. 605, 6(9 (W. Va, 1908).

13, | Huffman v. Appalachian Power Co., 415 SE.2d 145, 187 W. Va. | (W,
Va. 1991) is similar to the siration in this case. In Ayffinan, the Court held that a power
company owed no duty to a child who went uninvited onto the power company’s property end
climbed 2 high voltage wire. Specifically, the Court found that the plaintiff could not argue that
he had & right 10 be where he wes. Instead, “[hle intentionally clingbed the wwer, which he knew
1o be the property of another, without invitatior, for his own purposes or convenience.” Jd at

1530, 187 W. Vg, ai 6,

14, The guy wire at jssue 35 Klso on private property. Smoot, similar to the

plaintiff in Huffinan, was trespassing on Auna Jene Farley’s property.

13, Plaintiff has argued that Smoot’s entry onto Ms. Parley’s property was
“inadvertent” and, thus, that Smoot did not colmuit 2 wespass. However, the evidence before
this Court indicates that Smoot intended to ener the property owned by Ms. Farley.  Indsed,
Plaintiffs Complaint states that Smoot “decided to steer his bicycle to the right of [the lelephone
nole and...] rids his bicyele down the mowed Lill that was in front of kim.”  Cormiplaint, 9% 13

and 14, Smoot left the public roadway and mavisted through Ms. Farley’s property. Specifically,
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ke crossed Mg, Parley's driveway, struck a rocc barrier, hurled inlo the air over Ms. Farley's

vard, emd finally carne o regt on her property.

16, Defendants owed Smobt, o trespagser, the duty to refrain from willful and
winton injury.  Brown, 527 S.E.24 149, 153, 206 W. Va. 603, 609 (W. Va [998). As
Defendants had no promeditation, knowledge or consciousness that injury was likely 1o result
from the placement of the guy wires, Defendants did not breach the &11'ty to refrain from wiliful

and wanton injury. Stome v. Rudolph, 32 88.2d 742, 748 (W.Va. 1944).

Based npon the above findings o facts and conclusions of Jaw, the Court herepy

ORDERS that:
1. Dafandants' Joint Motion for Sunmary Judgment is hereby GRANTED;
2. This action is hereby DISMISSED with prejudice as a final judgraent;

% Upon entry, the Clerk is cirected to send certified copies to counsel listed

below,

The Court notes the objections and exceptions of plaintif,

A
Entered this &% day of ﬁ&%h%’/w‘ 2007.
i
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iﬁs foan:
Figiley Walker

Hoboralfle Jenni
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Prepared by:

(3043 347-1100

Dk s

Mark H.\Fayes (WVSB Nof 4258)
Robinson & McElwes PLLC

400 Fifth Third Center

700 Virginia Sireet, East

Pogt Office Box 1791

Charleston, West Virginia 25326-1791

/}Mm Fox (WVER No5753)

Martin & Seibert

300 Summers Street

BE&T Bullding, Suite 610
Charleston, West Virginia 25301

Ransomd.aw Offices

1362 Kanawha Bounievard, Bast

Pogt Office Box 3580

Charleston, West Virginia 25336-3589
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