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QUESTION S PRESENTED

Did the Circuit Court err in grantmg the Plaintiff’s Motion for Summary Judgment
and holding that the City of Huntington’s residency requirement found in §14.3 of

~ the City Charter and Article 202 of the Codified Ordinances of the City of

Huntington are “repealed and rendered void and unenforceable” as they would apply

- to civil service employees and civil service appointees of the City of Huntmgton

West Virginia?

Did the Circuit Court err in construing the City of Huntington’s residency

requirement as denying civil service employees due process rights secured by the
- West Vlrgnna Conshtutmn and the Civil Service Statutes?
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STATEMENT OF THE CASE

On February 11, 2002, the governing body for the City of Huntington enacted Artiele 202.10
- of the Codified Oramances of the City of Huntmgton estaonsmng a res1aency requlrement for all
Clty of Huntmgton employees hired after July 1, 2002 A copy of this Ordinance is attached as
Exhlblt A Though the Charter of the City of Huntmgton contamed a residency requirement for all
city employees in §14.3 of said Charter, Huntmgton enacted an ordinance that provided c1ar1ty and
_ certalnty to the City’s re&dency requlrement for munlclpal employees

As a ba51s for constructmg a re31dency ordmance the Clty of I—Iuntlngton utilized an

ordinance from the City of Wheelin‘g which had been held valid and const1tut10na1 by thlS Courtin

the matter of Morgan v. City of Wheeling, 516 S.E.2d 48 W.Va. 1999). A copy of this Ordinance

is attached as Exhibit-B. The ordinance ultimately adopted by the City of Huntington was a near
mirror image of the Wheeling ordinance upheld by the West Vitginia Supreme Court.

Though not conflicting, the two ordinances contained some dissimilarities. The Wheeling

ordinance merely required municipal employees to be residents of the City of Wheeling or Ohio '
County ‘within six months of employment. Conversely, the Huntington ordinance requi_r'ed‘

employees to be residents of the City of Huntington within ninety days of employment. Further, the -

Wheeling ordinance, in subsection (d), provided that “failure to any officer or employee or appointee
in t.he classified civil seérvice or the unclassified positions of the City to ..complly with the provisions
of this section shall be cause for th.at emtnloyee'is removal or discharge from the City service.” The
Huntington ordinanee, in subsection (d), provided that “failure of any officer, employee or appointee
in the classified civil service or the unclassified positions of the City of Huotington to comply with

the provisions of this section ghall result in immediate discharge from the City service.” It is this




- minor variance in words -th_at the Circuit Court has based its -entire deciston;'
"The Huntington ordinance contairls a subparagraph -(e) not foun.d inthe Wheeling ordinance.
This paragraph reqmres that eacn prospective employee of the City of hunungton 81gn a sworn
affldavrt acknowledgmg the resrdency requirement and that “fallure to establish or mamtam such
resrdenc_y wrthm the C1ty of Huntington Wlll result in [my] immediate drsmrssal for_c_ause. !
On Novemher_ 27, 2006, _after hearing complaints that certain employees Were not livirrg
_ within the city limits, the goveming body of forthe_City ef Huntington passed a reaolution requirirlg'
the Mayor to ohtain proof frorrr all entployees hired_after Jtrly 1, 2002 of current residence Within_the :
rrlur)icipal corporate limits i.n accorétanCe thh Section 202 10 of the Codified Ordinances of the City.
of Huntlngton A copy of the Resolutlon is attached hereto as Exhibit C. On November 29 2006 |
-the Mayor d1spatched a Tetter to all personnel hired after July 1, 2002, requiring each to prov1de
| documentatron of contrrtued residency in the crty limits of Huntrngton. A copy of the letter is
attached hereto as Hxhibit D. This tetter was sent to all employees hired after July 1, 2002 though
each ernplo'yee had previousty signed an affidavit of restdency upon errlployment vtrith_th.e City of
.Httntingt.on... | | |
December 14, 200§ was established as the deadline for submitting proof of residency. On
December 13, 2006 Pla_intifferastham_ and Coffey filed suit for declaratory relief. On that date an
Order Grarlt'irrg Prelim’inar;r Injunction was grante(t by the Circuit court. A.copy of the Order is
attached hereto as Exhibit E. For purposes of summary judgment the Ceurt cohsolidated the two
matters. |
The Cabell County -Circuit Court has previously addressed the constitutionality of the

residency requirement codified Article 202.10 of the Codified Ordinances in the matter of Davidson




v. The City of Huntington, et al., Civil Action No. 03C-560 (Honorable Dan O’Hanlon). In the
Davidson matter the Ciréuit Court specifieally held that “The City of Huntington, consistent with
the ruimg of Morgan V. Lrtg of Wheehng 516 8.E.2d 48 (1999), enacted a resrdency ordlnance that

mirrors the resrdency ordmance enacted by the Clty of Wheehng and subsequently upheld by the

' Citcuit Court of Ohio County and the West Virginia Supreme Court.”. A copy of this Order attached
hereto as Exhibit F. Further, the court held that “The West Virginia Supre_me Court rules that the

residency requirement ordinance is valid and not in contravention of the civil service laws or the -

State and Federal Const_itutions.” It appears that the Circuit Court in the current cases has

endeavor'ed to overrule the decision rendered in Morgan v. City of Wheeling.

At the request of the partles the Crrcurt Court consolidated the matters of Eastham v. City

of Huntmgton, et al. and Coffey V. Crty of Huntlugton= et al. 1nasmuch as both actrons mvolved

1dentrca1 questrons_ of fact and la_w. Pl intiff Eastham is employed by the Huntrngton Fire .

Department; Plaintiff Coffey is employed by the Huntington.Poliee Departme_ut. Both employees
were hired after July 1, 2002. On J anuary 12, 2007 the Circuit Court heard arguments from the
- parties on Plaintiff’s Motron for Summary Judgment On J anuary 22, 2007, the Circuit Court
| entered an Order granting Plaintiff’s Motion for Summary. A copy. of the Order is attached hereto
as Bxhibit G. In grantrng the Plarntrff’s summary ]ud gment the Circuit Court held, in pertinent part,
that “the: C1ty of Huntmgton s resrdency requitements do not afford permanent civil service
employees or appointees, who are in violation of the residency requirements, due process which

" contradicts the protection provided by Article 111, Section 10, of the West Virginia Constitution.”
Furiher, the Circuit Court held that “the City of Huntington’s residency requirement goes one

step further by mandating the “immediate discharge” of any city employee in violation of the




* residency requirement."’ Lastly, the Circuit Court ruled: that the “immediate discharge” of a City

'employee was not an issue in Morgan v, Clt}[ of Wheeling. Rather, the Court ruled, the City of
| Wheeung ordmance sn*nply prov1ded that failure to comply with the Wheeling res1dency requirement
shall ber éause for that employee s removal or discharge from the City Servxce. It is from this
decision of the Cabell County Circuit Court tﬁat the City .of Huntington appeals. |

' | | ARGUMENT -

PROPOSITION ()F LAW NUMBER ONE

I The Clrcmt Court erred in holding that the City of Huntlngton ) resadency requlrement :

denies the_-cwﬂ.serwce employees due process as provided by the State Constitution and civil

service statutes,
Tt is beyond debate that mu’ﬁicipal corp_drations may enact a residency requirement as a

condition of continued employment for its eniploye_es. McCarthy V. .Philadelghl"a Civil Service

Commission 424 U.S. 645 (1976). A copy is attached hereto as Exhibit H. Further, it is equaily
clear that a W.eSt. Virgiﬁia ‘municipality may enact a continuing residency requirement for ité
employées in accofdance with .§8-5 -11 of the West Virginia Code and such eﬁactméht isnot contrary
to the St'ate-(.ionstitution. or civil.service statutes." Morgan v. City of Wheeling, 5 16. S.E.2d 48 at pg.
52. Such’ requirement does not conflict with §8-14-6 through §8-14-24 of the police civil service

- act inasmuch as such proviéions are not exclusive.  Id. At 54-55. The Police Civil Service Act

mefe'ly excludes measures which are inconsistent with the express provisions of the act. Id. At p. .

! ”“he Civil Service legulatlons for termmatmg mumc1pal pohce officers are found in 8-
14-20 et seq., and §8-14A-1 et seq., of the West Virginia Code. Civil Service regulations for
terminating firefighters are found in 8-15-25 et seq., and §8-14A-1 et seq., of the West Virgmla
Code. The provisions are identical and are referenced generally as the “civil service statutes.”
Plalntlff Eastham isa flreflghter Plaintiff Coffey is a police officer.
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- 55. Plaintiff proffered and the Circuit Court accepted all the conStitutiQnal and statutory arguments

expressly rejected by the West Virginia Supreme Court in the matter of Morgan v. City of Wheeling:
and, in effect, overruled fhe decision enunciated in Morgan.

It appears that the only basis for the Circuit Court’s decision is the fact that the Wheeling

ordinance provides that failure to comply with the residency requirement “shall be cause for that

- employee’s removal or discharge” ér_ld the Huntington ordinance provided that failure to comply with

the residency requirement “shall result in the immediate discharge from the City service,” and |

further, failure to es"tablish'and maintain such résid’énby will result in “immediate dismissal for -

cause.”As a result of said distinctions, the Circuit Court determined that the Huntington ordinance

denied civil service employees due process of law. It is important to note that neither ordinance

references the state constitution or the civil service statutes. Pcrhaps this is because both Jegislative

~ bodies understood that no municipal erdinance can operate to deny municipal employees enumerated

rights guaranteed by the Staie Constitution and civil service statutes.

A simple analysis of the operative language shows that the Circuit Court had drawn a_n'

unwatranted distinction. “Whether the ordinaﬁce'indicatqs “removal or discharge” or “immédiate

dischargs” the 'appiicafion and interpretation should be identical. Does the Wheeling ordinance
mentionlfthat-a civil service émployee is entitled to a due process héaring prior to “removal or
discharge?” ' Likewise, does the Huntington ordinance mention that a civil se;vice empl(.)y.ee is

entitled to a due process hearing prior to “immediate discharge?” Of course, the answer is “no”

‘because both ordinances lawfully assume that all civil service employees will be diScharge& n -

accordance with state law. See §8-5 -11 of the:-West Virginia Code.

- Moreover, the Circuit Court ignores the fact that only the Ma-ydr is authorized to ferminate

.-._5




an employee of thc Cltp of Huntington. It is only after an “accused off1cer” is subject to termmatlon
that tho‘(,:oqi Serv1ce Comnusswn analyzcs the pertment facts to determmc if “just cause’ > exists for
tenni_nation. See §8-1‘4-20 and §8-15-25 of the West Virginia Code. In fact, no civi_l service hearing
is necessafy unless the writt_en reasons for the termination are submitted to the civil 'scrvico
. comfnission and entered upon.its records gj,m “the member demands a public hoaring” in 'acco'rdanc_e
with §8—14—20(a) and §8415-25(a) of the West Virginia Code.

The most obvmus and notable problem with the Circuit Court s lcgal mtorpretanon is that

neither §14 3 of the Clty Charter of §202 of the Codified Ordmanccs presume to deal w1th due

process issues relatcd to termmatlon or d1s01p11ne of civil service employees. The Cll‘CU.lt Courts

impormissibly construcd the Huntington ordinances as denying a civil service employee his or hor
_const_itutional and statutory protections. The Circuit Court rcached this impermissible conclusion
_ dcspite the fact that §8—;5—11 of the IWest .Virginia Code cl.early rocognizes that _residohcy
requirements and the like are already “subject to the provisions of that chapter.” See §8-5-11 of tile
West Virginia Code. Entitlement to a pre- o post-disciplinary hearing for civil servico cmpioyoes
is govorned en’urely by cav11 service statute and the state and federal COIlStItuthIlS

The lower court mlstakenly presumes that the use of the term “immediate™ infers that the Clty
of Huntington would not continue to a’bl_de by const1tut10_na1 and statutory protections afforded civil
service emp‘loyo_es as mandated by state law. The City of Huntingion is particularly awarc of the
necessity of pr()viding civil service proi_;octions to civil service employees subject to any disciplinary
action. City of Huntington v. Black, 421 $.R.2d 58, (W.Va. 1992). Moreover, This Court has held
that “a statute should be so road and appliod as to make accord with the sp_irit, purposes,. and objects

of the general system of law of which it is intended to form a part; it being presumed that the




legiSIatofs who drafted and passed it were familiar with all existing Iav\}, applicable to the subject

matter, whether constitutional, stz’itu_fory or common, and intended the statute to harmonize

comple‘tély with the same and aid in the effectuatibn of the gerieral purpose and design, thereof, if

its terms are consistent therewith.” Smith v. State Workmen’s Compensation Commissioner, 219

'S.E.2d 361 (W.Va. 1975).

PROPOSITION OF LAW NUMBER TWO

IL. The Circuit Court exrred in placing a construction on the fesidency ordinance in the first -

instance and; erred in constiuing the residency ordinance unconstitutional and in conflict with
state civil service laws.

: Whena statute is clear and unambiguous and the legislative infent is plain, the statute should

not be interpreted by courts, and in such casé it is the duty of the courts not o construe but'to apply

the statute. American Tower Corporation v. Comrmon Council of the City of Beckley, 557 S.E.2d

752 (W.Va. 2001). Clearly the lower court “construed” the City of Huntington’s residency

requirement as prohibiting a “due process” hearing for civil service employees. This construction -

appears:to be unwarranted.-. Specifically, the residency ordinance si_mply requires municipal
employeeé to be residents of the punicipality; such pronouncement is clear and unequivocal.
Furthér, if an employee fails to establish or maintain city residegce he or she will be subject to
immediate dis_m-issal..‘The ordiﬁance does not discuss or addréss the fact that certain municipal
emp.onees are en'_tiﬂed t_o civil service protections. Further,-the ordinaﬁce dées not discuss the fact
the other municipaI employe.es are subject to various collective bargaining agreements that elevate
‘the employee’s status from “at-will” to “just—caﬁse.-” Employees subject to these cbﬂecﬁtive
| bargainiﬁg agr.eements.:are entitled to certain termination ﬁrocedures in much the Same mannér as

CEETAY
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a civil service employee is entitled to a “due process” hearing.

 Itis a fundamental principle of statutory construction that a Court is required to construe a

legislative act constitutional if poSSible.- City of Huntington v. Huntington Water Corporation, 194
S.E. 618 (W.Va. 1937); citing Coach v. Gage, 138 P. 847 (orc 1914). A copy is atiached as Exhibit
I. Thus, it has been held that, where a statute is 'open to two constructions, one of Whieh will render

it unreasonable and unconstitutional While -the other will harrhoniie with reason, justice and

constrtutronal prescrlptrons the latter wﬂl be adopted Coach v. Gage at p. 854. Moreover our
Court has heId that “where there are two pennlssrble constrnctrons of an orchnance one rendermg
it Valrd and the other mvahd the former should be preferred ” Cogan v, Clty of Wheehng 166

W.Va. 393,274 $.E.2d 516 (W.Va, 1981) at p. 396-397.

More impo_rtantly, this Court beld that “when the constitutionality -of a statute is

questioned every reasonable construction of the statute must be resorted to by a ceurt in order

to sustain constitution’ality, and any -doubt must be resoived in favor of the constitutionality -

of the leglslatlve enactment ” Sale v. Goldman et al. 539 S.E.2d 446, 451 (W.Va. 2000) citing

Willis v. O Brlen 153 S E. 2d 178 (W Va. 1967) Additionally, the Sale Court recognized that the

“general powers of the leglslature, within constitutional limits, are almost plenary.  In considering

the constitutionality of an act of the legislature, the negation of legislative power must appear beyond

reasonable doubt.” Sale at 451; citing, Sellitti Constr. Co. v. Caryl, 408 S.E.2d 336 (W.Va. 1991).
The primary object 'i_n constructing a statute is to ascertain and give effect to the intent of the

legislature. 1d. At452. The rule for construing statutes also apply to the interpretation of municipal

ordinances. Burnsville v. Kwik-Pik, 408 S.E.2d 646 (W.Va. 1991).

To affirm the Circuit Court’s decision would require this Court to ignore these principles.




It is clear that the purpoee of adopting a residency requirement is to ensure that all employees live

within the corporate limits for the policy reasons recognized in the Morgan case. Such policy

reasons that include stabilizing tax base, racial diversity, emergency response time etc., need not be

addressed here. Obvi.ously the purpose of 'a_-fesideney ordinance is not to violate civil sefviee
proteetiOnS afforded m_un'ieipal. police and fife offieers oy state statute. A “reasonable” construction
of 'the..'City of Hantingt'on% residency requiremenf wou}d be to read it as re_quiring_.all civil service
proteet1ons avallable to pohce and fire personnel as it was intended. | |

The Cll‘Clllt Court n the current matters appears {o have adopted a contrary pohcy to tilat

enuneiated above. The Huntington ordinance expressly provides; “Failure of any officer, employee

~ or appointee in the classified civil service or the unclassified positions of the City of Huntington to

comply with the provisions of this section shall result in immediate discharge from the City service.”
The lower court has interpreted his pfovision to read; “failure of any civil service employee of the
City of Huntingion to comply with the provisions of this section shall result in immediate discharge

without benefit of statutory and constitutional due process protections.” Such a construction is

clearly contrary to the stated rules of construction cnunciated in Sale v. Goodman, Cogan v. City of

Wheeling and City of Huntington v. Huntington Water Company.

Further,.the Circuit Court has misperceived the definition of “conflic _”._.as the same is defi.ned
in state code. §8-1-6 of the West Vdrginia Code provides thai the phrase “inconsistent or in conflict
with” has been defined as I_n_eani.ng' that a charter or ordinance provision- is repugnant to the
Constitution of this State or to general law because sﬁc‘h provision (I) permits or authorizes that
which the Constitution or general law forbids or, (ii) forbids or prohibits that which the Constitution

or general law permits or authorizes.” American Tower Corporation v. Common Council of the City




of Beckley, 557 S.E. 2d 752 (W.Va. 2001). Thus, the question is: “Does the City of Huntington’s
‘residency requirement expressly forbid a “due process” hearing before the termination of a civil

~ service employee?” Inasmuch as the residency ordinance is entirely silent as to the issue of “due

~ process” heai‘ihgs, said ordinance cannot be considered repugnant to the State Constitution and Civil |

Service Statutes unless an unwarranted inference is permitted.

CONCLUSION

Inasmuch as the residency requirements found in Article 202.10 of the Codified Ordinances

of the City of Huntington contains similar language to that ordinance ﬁpheld by the West Virginia
Supreme Court in the case of Morgan v. City of Wheeling, said ordinance is not contrary to the state -

constitution or the West Virginia Civil Service Statutes. In Morgan this Court expressly held that

a residency ‘requiremen’{ enacted pursuant té the authbrity of §8-5-11 is not contrary Ito the civl‘il
service statutes or the state constitution.

M(Sr;:;ver, §.8-'_‘.LS -27 and §8-_14—'23 of tﬁé_ West Virginia Code, se-ctioné cited by the Circuit
Court in :suﬁi)ort of its decisiog, require an -oiaposite' result to that reached By the 10wer court.
Specifically, §8-15-27 provides that “all acts, _whéfher geheral, special, local or special legislative
charters, or parts thereof, in relation to any ciVi} service measure affecting any paid fire department
- inconsistent with the‘civil service p_rovision.of.thi-s. article, shall be, and the Sér_ne are hereby répealed
insofar as such inconsistencies exist.” Ironically, these prdvisions do not support the lower courts
: 'sﬁeeping elimination of duly enacted mun_icipél legislation. In fact the langnage of these _stafutes
is clear afx‘d ﬁnambiguéus: 1a§vs inéonsis_tent wit'h the civil service statutes are repealed only insofar

as inconsistencies- exist. If the statute presumed to fepeal, in its entirety, all such legislation that
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~may contain inconsistencies then the last sentence should have ended with the word “repealed.”

Further, the Circuit Court is not permitted to impermissibly construe a legislative act for the

sole purpose of declaring it unconstitutional. A Circuit Court, consistent with pronouncements of

the Wes? Vir'gihia qurcme Court, is reQuixed, Wh.e_re necessary, to cbnstr_ue an ordinance valid and
| constitutionai as opposed.to invalid and .unclonstitutilohal. In fact, the Circuit Court must resort to
every réaéonable construcnon of a statute in order to sustam consntutmnahty, and any doubt must
.be resolvéd m favor of the coﬁstltutxonallty of the legislative enactment. The Cabell County Circuit

Couit elected to do ]ust the oppos1te

- For these reasons the City of Huntington requests this Court to reverse the judgment of the

Cabell County Circuit Coutt.

Respectfully Submitted, -

y e

’Sc_ott E. McClure, City Attorney

- West Virginia State Bar #7747 _
Counsel to the Appellants, City of Huntmgton
Post Office Box 1659

Huntington, West Virginia 25717-1659

Telephone No. (304) 696-4480
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