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No. 072291

- INTHE SUPREME COURT OF APPEALS OF WEST VIRGINIA

STATE OF WEST VIRGINIA,
| -Plaiitrﬂ below — Appeliee,

A

- EARL MONTY RUTHERFORD, -,

. Defendant Below — Appellant,

' BRIEF OF THE APPELLEE,
STATE OF WEST VIRGINIA

L

INTRODUCTION

" This is hot a case about guilt or innocence; a jury found the Appellant guilty of delivery of
~crack cocaine and his counsel conceded at Séntencing that:
First of all, I think that the dili gence of the. Prosecutor, as well as the rulings of the
Trial Court, as well as the zealousness of defense counsel combined to create a fair
trial for my client and that after asserting his trial right he was convicted by a jury
of his peers. Therefore, having — deserves punishment. :
(App. 0090, pp. 2-3.)
The only issue raised on appeal is whether West Virginia Code § 60'A-'4-408, which permits

a court to double a drug offense sentence where the defendant has a prior drug conviction, is

constitutional. The Appellant concedes that § 60A-4-408 meets federal constitutional standards,



Apprendz v. New Jersey, 530 U S. 466 (2000) but argues that the statute demes h1n1 due process of
R -law under West V1rgm1a Const1tut1on art. IH §10
LER

KIND OF PROCEEDING AND NATURE, OF RULINGS BELOW

o The Appellee agrees with the Appellant"s recitation of the relevant procedural facts of the )

- case,

II1.

'STATEMENT OF FACTS
Tl_le Appellee agrees with tlle App ellant’s recitation of the relevant facts of the case, but notes -
that the concludmg line of this portion of the Appellant s brief “[1]t is not clear from the record
.'What level of proof the eVIdence the trial court consulered met > seems (o be red herring.
| Flrst there was ample proof before the trial court that the Appellant had a pr101 eonvtctmn
1. The court had before him the Appellant s ﬁle Whlch Showed a guilty plea on March
6, 1997 to dehvery of crack ¢ cocaine, Ind1ctment No. 96-F-223;
2. | The file contalned the Appellant 3 plcture date of birth and social security number
and
| .3. The file contained a letter from the Appellant to J udge Cummings, seekmg
1econ81de1 ation of the 1997 sentence. |
Second, the Appellant did not contend at sentencing, and does not contend on appeal, that

the 1nformat1on about his pnor conviction was wrong,

“Other than the fact of a prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a jury and proved beyond a
. reasonable doubt.” 530 U.S, at 489 (emphasis supplied).

2
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ASSIGNMENT OF ERROR

- West Virginia Code § 60A-4- 408 does not deny the Appellant his ri gh‘r to due process oflaw
' under West V1rg1ma Constltutlon art. I11, §10 either facmlly or.as apphed
V.

POINTS AND AUTHORITIES

The Appellant s Points and Authorities are all established prmmples of law but they do not

appIy to thls case

L Without question, there are instances in'which this Court has determined that our

. Censtltutlon Tequires higher standards of proteetlon than thai afforded by the United States

C‘onshtuuon Syl Pt. 1, Statev. Mu[lens 221 W Va 70, 6SOS E.2d 169 (2007) (pr0h1b1tmg police:

from sendmg an informant into the home of another under the auspxces of the one-party consent to

electromc surveillance provisions of West VIrglma Code § 62 lD -3(b)(2). Sl gmﬁcantly, in Mullens

: 'lhe Court surveyed authorlty from other _]UI‘ISdICtIOHS and found that half of the courts addressing the

.prec1se issue ralsed had reJ jected the federal constltutlonal standard govemmg electronic surveillance
mn the home of a suspect w1thout a warrant. In the instant case, the Appeliant doesn t point to a
Smgle case in which any court has found the Apprendi exception to fall below state due hrocess
guarenteee. . | |

| 2. Similarly, it is hornbook law thet whenever an act of the Legislature canbe coristrued
asto avoida conflict with the Consﬁtution, the Court will adopt such a construction. Syl. Pt. 3, State

v. Mullens, supra. In the instant case, however, the statute at issue is not unconstitutional; and even



_ 1f 1t were, the $0- called “construction urged by the Appellant would be a Wholesale rev131on and
B reform of the law., :
Courts may not reform statutes to correct perceived inadequacies. What the circuit
court did was not a construction of the statute, but was, in effect, an enlargement of
the statute so that what was omitted, either by design or inadvertence, could be-
inclided within its scope. To supply these omissions by way of statutory
constructlon transcends the judicial function
State ex rel. Allen v Stone, 196 W. Via. 624, 630, 474 $.E.2 554, 560 (1996)
3. Appellant’s Points 3,4 & 5 are all citations of cases involving crimes where a prior
i conviction is a status element of an offense 1.e., second or third offense shoplifting or second or third
: offense DUI n the instant case, a prlor conviction is not an element of the offense of which the
Appell ant was convicted; it merely permits enhancement of his sentence pursuant to West Virginia
Code § 60A 4-408.
4. Wlthout qnestion the purpose of West Virginia Code § 60A- 4-408 is deterrence of
._ future crime. Sz‘az‘e W, Adkins, 168 W. _Va. 3_30 284 S.E.2d 619 (1981) (prohibiting enhancement

based onan offense comnntted aﬁer the conviction sought tobe enhanced) Presumably, that 1s why

the tnal Judge below enhanced the Appellant s sentence; the 1997 conviction and sentence do not |

seem to have caught his (the Appellant’s) attention or caused him to modify his behavior. -
5. Appellant’s Points 7,8 & 9 all deal with our recidivist statute, West Virginia Code

§ 61-11-1_8.' The fact is that the recidivist statute is completely different from the sentence

enhancement provisions of West Virginia Code § 6OA-4-408, all as set forth in the argument portion

of this brief.



'_ Vt.'

ARGUMEN T

fails to prov:de What he deems to be necessary procedural protecttons spemﬁcally notice in the
1ndlct1nent that a sentence enhancement may be sought a Jury or bench hearing where the defendant
can contest the exzstence ofa pnor conVICtlon a:nd an ev1dent1ary standard to be applled We will
dtseuss these claims. serlatlrn |
A.  Noticein the Indictment of Intent to Enhance

Inasmuch asthe de(21s1on to enhance a sentence pursuant to West Vn‘glnta Code § 6OA—4-408
18 Wholly dtseretlonary with the court, 1t is difficult to fathom what difference it would make if the
prosecutor gave notlce in the mdi ctment of 1ntent to. ask for enhancement in the event of .a

conv1cnon Even the recidivist statute — upon Wthh the Appellant othervwse 1e11es - does not

requlre such advance notice, Rather, a recidivist infonnation is filed, if at all, after conviction and

before sentencmg W Va Code § 61- 11 19. See Staie ex rel. Mounrs V. Boles 147 W. Va. 152,

159 126 S.E. 2d 393 398 ( 1962) (“recidivist statute in this state does not require notice to the

accused prior to trial on the substantive offense”).

The Appellant refers to due process concemns because ©. . nothing contained in the

indictment - .. would make [the Appellent] definitively aware that he could be subject to a sentence _

beyond the oneto fifteen year sentence set by statute, Nothing in this Court 8 precedents remotely

' suggests that a defendant must be put on notlce by the State at the time of mdlctment of all possible

*Appellant’s Briefat 14.



B penalt1es flowmg from his.crnn]nal acts. Rather, 1t s up to the defendant s lawyer to let him knowl' '
What the penalttes may be | | B |
Addltlonally, the enhancement prowsmn of West Vtrgtnla Code § 60A-4-408 1 discretlcnary
with the court, not w1th the prosecutmg attorney The pr osecutor can announce all he wants that he '
1ntends to seek enhancement the fact is that the court, and only the court, will decide whether '
enhancement 1s to be applted

B. J ury Trlal on the Prior Convictions

The Appellant first argues that prior convictions that form the baszs for enhancement under
West V1rg1n1a Code § 60A-4-408 should be subnntted to a Jury and pioved beyond a reasonable
doubt because ... the West Virginia Code has numerous offenses in which prior convictions are
lnterpret_ed as eleme'nts.” (Appellant’s_Brief at 10.) The problem is tlrlat the Appellant. .Wasn’t
convmted of any of those offenses he was convicted of distributing crack cocaine. Without
questton a prior conviction isn’t an element of such distribution. Rather it’s a factor that may
pernnt Sentenclng enhancement the one such factor specifically excepted from the bright-line rule |
of Apprendt V. New Jersey, 530 U. S 466, 489 (2000) |
_ Oz‘her than the fact of a pnor conviction, any fact that increases the penalty for a
- crime beyond the prescribed statutory maximum must be subnntted to a jury and
proved beyond a reasonable doubt.
{Emphasis suppli_ed.l)
Cf. Jones v. Umred Staz‘es 526 U.8.227,243 n.6 ( 1999) (“under the Due Process Clause of
the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment any fact

(oﬁzer z‘han a przor conwctzon) that 1 Increases the maximum penalty for a crime must be charged in

an indictment, subnntted to a jury, and prcven beyond a reasonable doubt”) (emphasis supplied).



The Appellant next argues that forcrng the State fo prove prror conv1ct10ns would not

prej ud:lce defendants because they (defendants) could either st1pulate the convrctrons or brfurcate

" the trial. Th1s is entrrely beﬂde the pomt' since the issue is whether due process requires 'the State

~ to prove prior eonvmtlons not how to amehorate the potent1al prejndlce that could ensue.

The Appellant cites no West V1rg1n1a cases or post—Apprendz cases from any Jurrsdrcnon
sta:ndlng for a proposrtion that, contrary to Apprendi, due process reqmres the State to prove pr1or
., con_vmttons Where those con\nctrons _ are mot an element of the offense. In this regard, the
Appellant’s brief contains the following statement 'atp 11:

Further whether a prior conviction is considered a penalty provision or an
element of a crime is a distinction without meanin g in our State’s jurisprudence.
Corzart [State v. Cozart, 177 W. Va. 400, 352 S.E.2d 152 (1986)] stated “where a
prior conviction is a necessary element of the current offense char ged or is utilized
to enhance the penalty after a jury finding that the defendant has committed such
prior offense, it is admissible for jury purposes[.]” Cozart, 177 W. Va. at 402, 352

- S.E2dat153. _ _

The Appellant’s statement, based on language from a-footnote in the Cozart case (the actual

1ssue in Cozart was adm1831b111ty of evidence that the defendant’ had refused to take a breathalyser

test) is hrghly misleading. The Court was simply addressing whether the defendant was entitled to

a brfureated proceedlng in a second or third offense DUI case.

With respect to Justice Cleckley s dissent in Stare V. Hopkms 192 W. Va. 483, 453 S.E.2d.

317 (1994), which is otherwrse the only support for Appellant s position, Justice Cleckley did not
squarely address the due process 1ssue. Rather, his concern was the necessn‘.y for b1furcat1on in

- cases where prior convictions would be admissible before ajury, 192 W. Va. at 495, 453 S.E.2d at

e ,_..,___.,_uuuﬁlr__ e S



329:, concluding that biﬁlrcation “, .. ensures fairness and avoids Rule 404(b) problems. . . .” 192
- W. Va. at 496, 453 S.B.2d at 330
The Appellant next argues that becaise prior convii;tion.s are elements in a recidivist
proceeding b'rought pursuant to West Virginia Code § 61-11-18, they should be construed to be
elefnents of West Virginia Code § 60A-4-408 as well because the latter is just a “narrower version”
ofthe former. This contention will not withstand scrutiny, inasmuch as this Courtrecentlynoted the
distinct differences between the recidivist statute and the enhancement statute in State exrel.-Daye
v. McBride, No. 33101 (W. Va., June 27, 2007)-
| The Uniform Controlled Substailces Act, W. Va. Code, 60A-4-408 (1971),
provides a lesser, and discretionary, enhancement in any case involving arepeatdrug
- offender. Furthermore, the Judge, not the prosecuting attorney, makes the enhanced
sentencing decision under this drug offense statute.  The statute applies to both
misdemeandr and felony offenses. It does not fequire the filing of an information by
the prosecuting attorney. ' g ' '
In contrast, the general habitual offender statute is utilized oniy in cases where
the totality of a criminal defendant’s criminal history makes a mandatory sentence
of life imprisonment an appropriate punishment. The procedural provisions of the .
general habitual criminal offender statute, W. Va. Code, 61-11-19 (1943), require the
filing of an information by the prosecuting attorney within certain time limits, and -
the defendant has a right to a jury trial with attendant procedural safeguards.
(Elnphésis supplied.)
Inlight ofDaye_, the Appellant’s reliance on the twenty-seven year old case of State v. Adkins,

- 168 W.Va. 330,284 S.E2d 619 (1981), requires little comment. The only relevant pronouncement

in Adkins was that both § 61-11-18 and § 60A-4-408 have a deterrent purpose.

>Although this Court has never accepted Justice Ciebkley’s position that prior convictions
are not elements of second or third offense DUT or shoplifiing, it came around to his way of thinkin g
with respect to bifurcation. State v. McCraine, 314 W. Va. 188, 588 S.E.2d 177 (2003).



The Appeﬂant also argues thata comparison between West Vlrgmla Code § 60A- 4—408 and

.West V1rg1n1a Code § 60A-4-406 “raises 51gn1ﬁea;nt issues, »4 a]thongh he never spec1ﬁes exactly '

what these issues mlght be." Both statutes are ab‘-*.oiutel onsistent with App, endi, since pnor

.conwcnons are excluded from the Apprendz bri ght line test whlle everythlng elset is mmcluded. West
) Vlrglnle Code § 60A-4- 408 permlts enhancement based solely upon pnor convictions, while
§ 60A— 4-406 permits enhancement based upon the age of the defendant the age of the person to
E whom the defenda,nt dlstnbuted a controlled substance, and/or the prox1m1ty of the drug deal to a
:school college or unlvels1ty Therefore, § 60A-4-408 does not require submission of prior
conv1ct1ons toa jury, while § 60A-4-406 reqmres that “[t]he existence of any fact which would make

.- any person subject to the provisions of‘ this section . . . [be] olearly stated and included in the

) in_dictm_ent'or presentment . . . and ... (1) Found by the court upon a plea. of guilty or nolo
contendere, (2) Found by the Jury, if the matter be tried before a juty upon submission to the jury

of a special mterrogatory for such purpose; or (3) Found by the court, 1f the matter be tried by the

court w1thout a jury

Finally, the Appellant’s real argument — it’s not difectly made but it’s there nonetheless — is

that Justices Scalia a:nd Thomas who con31dered the Apprendi rule to be too narrow, had 1t right.
The 11nchp1n ofthe Scali a/Thomas position is their assertion that *. . . a crime includes every fact that
1s.by_ law a_bams for imposing or mcreasing puntshinent .- .,” 530 U.S. at 506, a “traditional
.nnderstandi'ng . .. [that] continued well into the 20th century. . . .” 530 U.S. at 518,

"There are three problems_. with the Scalia/Thomas position. First, it garnered only two Votes;

indeed, four members of the Apprend: Court believed that the case was Wrongly decided, period.

*Appellant’s Brief at 12.



Secdnd, it is a backward-looking discburse-into ancie_:rit_ treatises anid cases; the most,’moder_g '
authority cited was _from 1895,° and 20th century jurisprudence is notable by its a_bsénce. As noted '_
in the dissent: -
.Justic_é Thomas® collection of [19th century] state court opinions is therefore of
marginal assistance in determining the original understanding of the Fifth and Sixth
- Amendments. While the decisions Justice Thomas cites provide some authority for
the rule he advocates, they certainly do not control our resolution of the federal
- constitutional question presented in the instant case and cannot, standing alone,
Justify overruling three decades worth of decisions by this Court.
- 530 U.S. 529 (emphasis in original). Third, and somewhat astonishingly, Justices Scalia and
Thoin_és equivocated with respect to capital cases (1), writing that “[W]liether this distinction between
capital crimes and all others, or some other distinction, is sufficient to put the former outside the rule
that I have stated is a question for another day.” 530 U.S. at 523. Again as noted in the dissent:
Justice Thomas gives no specific reasdn for excepting capital defendants from the
constitutional protections he would extend to defendants generally, and none is
readily apparent. : ' '

530 U.S. at 539,

C.  Evidentiary Sta:ndard

The Appellant complains, as an appareut fallback argument, that “. . . the State did not
present a certified copy of any earlier drug conviction nor did the State present any witness or other
- evidence to show an earlier drug conviction . . .,” and that it is thus “. . . not clear from the record

what level of proof the evidence the trial court considered met.”

1. Bishop, New Criminal Procedure (4th ed. 1895).
SAppellant’s Brief at 4,5,
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" DARRELE V. McGRAW, JR.

‘Managing Deputy Attorney General

. Actualiy, 1t is qulte clear What the court was eons1der1ng, and it was conclusive. The court -

: had before him:
L " The Appellent’s criminal history as set forth in his file,
2. Which showed a pnor felony drug convmtlon 1 the same county,

3. And contamed the Appellant sphoto graph date of birth; and soc1a1 security numb er,
4. - Together w1th a Ietter from the Appellant to Judge Cummmgs askmg for a sentence
reductlon |

What Would a certlﬁed copy of the conthlon have added to this? And, more 1mportantly,
does the Appellant seriously claim that the court would ﬁot have considered any evidence. showmg :
that the information in the ﬁle was wrong? Without question, the Appellan.t’s.level of proof
argement is without merit. |

| | | VIL
CONCLUSION

For all of the re_asoﬁs set forth in this brief and apparent on the faee of the record, the

Appellaht’s conyietion (which is not at iesue) should bejafﬁrmed and his sentence sleould staﬁd.
| | Respectfully submitted,

- STATE OF WEST VIRGINIA,
Plaintiff below — Appe]_lee,

By counsel, *

7 /,F, o | - :i;

BARBARA H. ALLEN WVSB #1220

State Capitol, Room E-26 : ) f
Charleston, West Virginia 25305 ;‘_
304-558-2021 '
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