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NO. 33830

IN THE SUPREME COURT OF APPEALS GF WEST VIRGINIA

' STATE OF WEST VIRGINIA,
. Appéliee;
V.. |

| _HEATHER'MARIE HAUPT,

' Appelfa,nt.

BRIEF OF APPELLEE, STATE OF WEST VIRGINIA

I.

KIND OF PROCEEDING AND
NATURE OF THE RULING BELOW

. This isan appeﬁl by Heather Marie Haupt (hereinafter “Appellant™) from the h) anuary 5, 2007,

. order of th'e.'Circuit Court. of Pocahontas County (Rowe, 1.), which sentenced her to serve a term of

~ one year to three years in the State penitentiary with said term to be suspended pending her
}

completion of a youthfl,ﬂ o.ffer;der program at the Anthony Correctional Center for a period of six

to twénty-fdur months én the basis of West Virginia Code § 25-4-6, upon her guilty plea to

possession and at_tempte& delivery of a Schedule IV. controlled substance in violation of

i e g e



..West V1rg1n1a Code § 60A 4- 401 O11:appee1 Appellant claims that the cire.uit'court errea in

o .acceptmg her guﬂty plea due to her belng mentally mcompelent to do so.
IL

" STATEMENT OF FACTS

Appeﬂant was romantlcally 1nv01ved with Dav1d Mace, who was incarcerated at the Tygart

o . .Valiey Regtonal Jail. (Plea Hr’g, 15_,'Nov. 22, 2006.) I a coded message, Mr. Mace wrote.

- Appeﬂant a letter askmg her o bring him Xanax tablets when he had to appeai‘ at a Pocahontas

. Ceulﬁy court proceeding on October 18, 2006. (/d. at 16.) Appellant brought a package of five

Xanax tablets to this proceeding and attempted to deliver these drugs to Mr. Mace by making -

~ gestures (o him in the courtroom. (Id..)
Robin Friel, acorrections officer with the Pocahontas County Sheriff’s Department witnessed
‘these gestures, and searched Appellan't.' Upon conducting a search, the corrections officer found the

eenfrolled substances tucked down in front of Appellant’s paﬂts Upon examination by a forensics

| =labo:tmatozry, the tablets were dlscovered to be Alprazolam, a Schedule I'V controlled substance. (Id )

Ata plea hearmg on November 22, 2006, Appellant pled gullty to this charge. (Plea Hr g,
" 16-17, Nov. 22, 2006.) |
Spemﬁcally, the following exchanges took place durmg the plea heanng

| Cou_rt: Well, in the course of those discussions [between Appellant and her
' counsel] you have explained to her the nature of the charge, correct?

: Counsel: hi have, Your Honor.

_C'eui“t: ~ Aswell as what possﬂjle lesser included offenses she could be found
guilty of if she were to go to trial? :

Counsel: Ihave, your honor.




-' _Cou_rt:" | .

Counsel: -

..Cou_ﬁ: | B

Cou’nsel:-.

Cdurt:

Appellan‘i:

. ‘Court: |

i -Courf:

Appellant: .
. ; C'our't: ‘

'Appellant:

" Court:

Appellént:

R Coin‘t:

HQV_e you éxplainéd_wha_t possible penalty that can be imposed? ;

Yhave.

And what have you toid_her with respéctmm_

.' —1 have told her thaf if she goes to trial that she will, in fact, — that

we have— I don’t want to say (inaudible) will be but the evidence
that Mr. Weiford [Prosecutor] presented us that, in fact, it would be
an uphill battle, and that, in fact, even pleading now she’s facing a

- one to three years in the penitentiary and there is no guarantee, even:

with Mr. Weiford— even if Mr. Weiford may, in fact, recommend
probation, evenif he does, there’s no guarantee that you will, in fact,

‘grant that because that’s strictly up to the Court and its discretion.

I also told her, as dlways I also told this one has with it alsouptoa

- 310,000 fine and/or both the imprisonment sentence that the Cou:rt :
Wlshes to impose both or nelther '

Is that correct,‘ Ms. H_aupt?
_ Yes.: B o |
" You understand that?

.Appgl.laﬁt:". Y_eé. |

And so the po'ssibl._e sentence is what?

Yes.

Is what?
Is one to three.

One to three. Do you-understand jmu would also be a convicted

felon, couldn’t possess a firearm—

— yés, T understand alil that.

& ko

Do you understand what it [the indictment] chargeé you with?



N Appellant:

Court: .

App'eliant:_

" Court:

Ap'Pellaht:' '
Couit: e

Appellant:

 Court:

- Appéll{:int: |

Court: -

- Appellant:
. Court: '_

' Appellant:

' Court: .

- Appellant:

Court: -

Appellant:

" And has he Iiétene_d to you? . —

- My docis'ion_.'

_ * Thank vou. Ms. Haupt; what is your plea to the indictment that
- charges the felony offense of possession with intent to deliver a

' Guilty.

Yes. -

~. Did Mr. Francis [counsei] explain to you what constitutional rights -

you would be waiving or giving up if you are not to exercise your
11 ght to a trial by Jury’? :

' Yes.

- Have you been able to communicate with Mr. Francis?

Yes.

Have yoﬁ understood the thingé he explained to you? -

Yes.

Yes.
Are you satisfied with his representation and advice?

Y_es, I am,

Whose decxs1on to enter the pleais it, yours or somebody else’s?

- What was the question again?-

Whose decision to e_ntor _thls plea is it, yours—

skt

Schedule IV controlled substance?



" Conrt;_ - Do you truly and V'oluntarily enter thi s plea?
" Appellant: Yes.
- (Jd. at 6-17.).

- IIL

~ RESPONSE TO ASSIGNMENT OF ERROR
.' Appellant’s issue 'is-quoted below, followed by the State‘"s response'

[W]hether the pet1t1oner [Appellant] had the mental competency to stand trlal or
enter a guilty plea, the test for either being the same.

_ - State’s Response:

_ Appellant had the mental competency to enter a guilty plea; she was able to consult with he_r
_ attomey With a rea_sonable degree of rational nnderstanding in her defense and had a rational and
faotnal understanding of the proceedings agai_nst her, based on a preponderance of the evidence._
Iv.
ARGUMENT
“WHEN ‘EXAMINING THE TESTIMONY AND REPORTS OF BOTI
EXPERTS AS WELL AS THE RESPONSES OF APPELLANT AND HER
COUNSEL, APPELLANT HAD THE CAPACITY TO ENTER A GUILTY
- PLEA, DESPITE SOME MENTAIL DIFFICULTIES, BASED ON A
_ PREPONDERANCE OF THE EVIDENCE.
Appellant contends that she was mentally mcompetent to plead guilty to the offense with
- which she was charged. There is no doubt that Appellant had some mental difficultics. However

When exammlng the testimony of the psycholo gist and psychiatrist who testiﬁed at the hearing and

applylng the standard estabhshed by this Court, she indeed could stand trial and enter a plea of gullty

based on apreponderance of the ev1dence The responses to an extensive inquiry by the circuit court




of her and her attorney also show that she had th1s capamty Thus her gmlty plea should not be

Vacated and the case should not be remanded

- 1, The Standard of Review.

In this type of competency hearing, the standard for appellate review is
whether the finding is supported by a preponderance of the evidence. The trial judge
serves as the finder of fact. W.Va. Code § 27-6A-2(b) [1979]; State ex. rel. Wzllzams :
v. Narick, 164 W.Va, 632, 641 264 S. E 2d 851, 857 (1980) '

State V. Jenkms 180 W. Va 651, 654 379 S ]3 2d 156 158 (1989) ' ‘*"*

“To be competent to stand trlal a defendant must exhibit a sufﬁ(:lent present
ablhty to consult with his lawyer with a reasonable degree of rational understanding
and arational, as well as factual, understanding of the proceedings against him.” Syl.
Pt. 2, State v. Arnold, 159 W.Va. 158, 219 S.E.2d 922 (1975); Syllabus Point 4,

- State ex rel. Williams v. Narick, 164 W.Va. 632, 264 S.E.2d 851 (1980). -

The test for mental competency to stand trial and the test for mental
competency to plead guﬂty are the same.

Syl Pts: 1 and 2, Statev Cheshzre 17OW Va. 217,292 S.E.2d 628 (1982) Syl Pts. 1and2 Srare
ex. rel. Kesszckv Bordenkzrcker 170 W. Va. 331 294 S.E.2d 134 (1982)

2. TheTrial Court Made the Correct Declsmn Based on a Preponderance

of the Evidence in Ruling Appellant Competent to Enter A Guilty Plea.
Although Appellant Suffered from Some Mental Difficulties, She Still

Had the Competencv to Plead Gulltv When This Court’s Standard Is
: Apphed . .

Despite 'Appellant having some siéni_ﬁcant f_ﬁeﬁtal difficulties, she Was sﬁll .competent to
pledd éﬁilty baéed on the standard set By this Court When the expert testirﬁony and_r_eports as well
_ " as -h.er.and her counsel’s téstimony aré examined. There ié no doubt that Appellant had some mental
. .impé_irmeﬁt. Competency evalilat_io'ns were conducted on .Al.)pellant in accordance with | West
Virginia Code § 27.—6A-'2.. Based upon her March 17, 2006 report, Katﬁgriné Ball, the psycholdgist

- who examined Appellant, testified at the'competency hearing. that the latter suffered from an Axis



- 2 dlagnos1s of mlld retardation (Competency Hr’ g, _20 June 23 2006) In her rcport Ms Ball - R
. o stated that Appellant thmks and performs at about a third grade level (Ball Report 12, March 17, |
200_6.) _ Add1t1onally, Dr. Douglas Eitel a psychiatrist testlﬁed that Appellant had a functlonal IQ
- level of a tlnrd grader. (Competency Hr’ g, 35 June 23, 2006) Yet, When exannning all of the
testimony and reports on the ba31s of the standard set in Cheshzre supra, and Boz denkircher, supm '
the circuit Judge found based on a preponderance of the ev1dence that Appellant .could consult with
- _her attorney w1th_a reasonable degree of rational understanding, and that she had a rationa_l and
factual understanding of the proceedings against .he'r. -
Tnitially, Ms. Ball testificd thatAppellanthas 1i1nitations but also has abilities. -‘(Competency |
E Hr g, 6,. June 23, 2006) On various occasions, Ms Ball stated that Appellant could assist hei |
) attorney in her defense as is akin to the standard established in Syllabus P01nt 1 of both Cheshzre _
supra, and Bordeniarcker Supm Ms. Ball testified that Appellant was able to assist her attorney..
in her defense, could cooperate Wzth her attorney and understood the role of her counsel and the
prosecutor. (Competency Hr’g’, 6 7-8 and 11, June 23 2006‘) The psychologist also said that .
~ Appellant understood that she had the nght to counsel. (Id at14.) In her report Ms Ball stated the
_ followmg o |
| I—leather did exp1ess confidence in her attorney and believes that he 18 trymg to keep
her out of jail. She was open and forthright with the examiner and is able to respond
fully to any questions. She should be able to cooperate fully with her attorney.
(Ball Report, 11, March 17, 2006)
Ms. Ball t_estified. .that Appellant understands criminal proceedings on a basic level.
(Competency Hr’ g, 7, June 23, 2006.) Th.e most da.maging aspect of Ms. Ball’s testirriony regarding

.Appel_lant’s competency was that the'latter had problems retainjng' information. (/d. at 15.)



- However, she also stated that altll_ou_gli Appcll_ant. may have pfobl_cn‘ls Undcrsténding nuances
regarding her rolc_ln the courtroom over time, she could contptchcnd it at a particular moment and
may bc able to :rrlaintain this longct tcrm with reiteration and assistance of counsel (7d. at 14.) Ms.
Ball concludcd that Appellant should not be cxcused from criminal conduct if fa,ctually gutlty w1th' :

: hcr level of undcrstandmg (1d. at 16 ) All of this goes to Appellant having a rational and factual o

- Luldcrstandmg of the proceedmgs agamst her; and thus, bcmg competent to plead guﬂty in

. accordancc with Cheshzre Supm ‘and Bordenkzrcher supm

Itis true that Dr. Eitel found Appellant mn competcnt to stand trial or plcad guilty in his report.

Spcmﬁcally, the psychlatnst opmcd thc followmg

Itis my medical opinion that Ms. Haupt does not have sufficient capacity to assisther
attorney in her defense. She has a satisfactory understanding of her legal charges.
~ Shehasa poor understanding of the criminal proceedings and the court system. She.
~ also has a poor understanding of her constitutional rights. Ms. Haupt has a difficult” -
time understanding the roles of the judge, jury, prosecutor and her defense attorney.
She has a difficult time explaining evidence, witnesses, plea bargaining or Fifth -
Amendment rights. Shc cannot explain perjury. She cannot explain the difference -
~ between ahearing and a trial. She cannot explain the difference between a conviction
and a sentence. She does not understand the meaning of a verdict. She is unable to
explain possible types of sentences. She does not understand the term “contempt of -
court She can explain the term “alibi.”

(Eitel Report, 5-6, May 1, 2006.) As strong as this statement is toward establishing that Appellant

was Incomp etent to stand trial or plead guilty, itistoa _substaﬂtial degree, contradicted by Ms. Ball’s

. report and testimony.

Although not as strong as his report, thc'testimony of Dr. Douglas Eitel is more helpful in
establishing Appellant’s claim as well.- He said that he was “less enthusiastic” about Appellant’s

 ability to waive herri ght to trial and make reasoned decisions with the assistance of her attorney and

her fainily. ({d. at 33.) Yet his testimony at the competency hearing was not as. strong ags the




' language of his May 1, 2006 report He also testlﬁed that her case was not elean-cnt (Ia’ at 23. ) |
Add1t1onally, Dr. E1tel test1ﬁed that - she appre01ated what she drd was Wrong and that she Was
crnnmally respons1ble for her aotrons (Id at27- 28 ) The nsyohratrrst did state that Apnellant lackc;
per.srstence and motlvahon but with these qualities, she could-be able to stand trial for an extendecli -

' penocl of time. (Id at 29. ) Dr. E1tel testlﬁed that if her attorney were to glve her some knowledge.-
of ]all or prrson and explam to her that i in order to avo1d this, she would have to learn some thtngs
| he talked to her about that would be helpful in giving her the motlvatlon to respond to these

1nst1uot1ons (Id at 34- 35 ) At 1o time dunng his test11nony did Dr. Ertel testlfy that Appellant. |
could not consult with her attorney with a reasonable degree of rational understanding, "or that she

did not rat1onally or faotually understand the. proeeedmgs agamst her as he stated n hrs report In

' fact he seems to state that, although she had some 31gn1ﬁcant dtfﬁculnes Appellant was capable of -
oonsultrng with her oounsel and exhibltlng a rational and faotual understandmg of the prooeedmgs :

-agarnst her When exammrng Dr. Eitel’s testlmony at the plea hearmg that is less favorable to the
State s pos1t1on it appears the standards in Cheshzre supra, and Bordenkzrcher supra., have still -
been rnet, and Appellant was oompetent to plead gurlty.- |

F urther frorn the Iengthy quest1on1ng of the circuit judge and responses from the Appellant

~ and her eounsel outlined above she did have a factual and rational understandlng ofthe proceedmgs N

_ agalnst her and could consult wrth her attorney in her defense Through extensive questioning by

the trial Judge both Appellant and her attorney established unequwocally that she was competent
to plead guilty. (Plea Hr’g, 6-17, Nov. 22, 2006.) I an order dated November 22, 2006, the circuit
judge founcl that Appellant knowingly ancl intetligently waived her constitutional ri ghts, and that' she

freely, voluntarily, intelli gently, knowingly and understandingly tendered to the Court her written




g and oral ﬁrea 0 the oh;fge; R, at 157) The standard established in Jenlins, sué;?g', Whereby
' .'oompetenoy m_ﬁst lde slroWn bya preponderanoe ofthe e{fidence svds met. Appellent stresses he.r ieck '
of inteliigence in -dsserting tnat she was incompetent to plead. guilfy. However, inj Jenkins, sﬁpra,.
: thrs Court upheld e tri-aIu court finding that based on the preponderance of the evi.den'o-e' ina

_ competency heanng the defendant was capable to stand trlal Where he possessed an IQ of 65. fa’ 180
.W Va. at 654 379 S.E.2d at 159. | |

Appellant correctly states that this Court held. in Call v. McKenzie, 159 W. Va. 191, 220

_ S._E.Zd 665 ( 1975), f_:hat “yes orno” que’stions should be svoided in such inquiries as to a defendant’s

cornpefency io srand' triel. Ia’ at 197,220 S.E.2d at 670.- However, along With_ such questions, the

| - circuit judge also 'asked Appellant more deteiled questions in thrs exchange such as the possiole

penalty for the offense and Whose decisioni it was to enter the plea.. (Plea Hr 2,7, 14 Nov. 22 2006 )

| ~This Court also held m Call supra, that technlcal Iegahs‘nc terms should be aV01ded n favor of
' words that a layman defendant Woul‘d understand. Id. | This was carried out throughout '-the-
quesuomng as When the trial ]udge explamed that 1ncr1m1nat111g oneself meant saymg somethm.g to
make one gmlty and his elaboration in explammg that her becomlng a conv1cted felon could take
away some of her civil rights such as possessing.a ﬁrearm (Plea Hr’ g, 12, 8, Nov 22, 2006.)

Agam Appellant correctiy stresses that Dr. Eitel in his May 1, 2006, report opined that she

.Was_not capable of assisting her attorney in her defense nor had a factual and rational understanding
of the oroceedings against. her. HoWever, in Jenkins, supra, this Court afﬁrmed the circuit cour"t’s
ruhng th_at'the defendenf was competent to stand trial based on a preponderance of the gvidence, |
W]rere one psycnoiO'gist found him rncomperent to stand trial and a psychologist and'psychiatrist :

unequivocally testified that he was able to assist his counsel and understood the charges against him.

10



' Id., 180 W Va. at 654, 379 SEZd at 15 9 T.ﬁe Court upheld the circuit court' decision based on the

_stud1es of the psychologlst and psyehlatrlst that deemed the defendant eompetent as "welI as the fact - .

_that the Judge was able to observe hzs demeanor Id In this case, the circuit court found Appellant

competeént to enter a plea of guilty based on Ms Ball’ s report and testimony as well as the extenswe |

testimony of her and her attomey, desplte the contradlctory 0p1n1011 expressed in Dr. Eitel’s report

. The'-’gu’ilty _plea should not be vacated nor should the_ case be remanded. However, if this':

_Ceurt feels that the evaluations were inadequate to establish that Appellant was competent to enter
a guilty plea due to the contradictory nature of these forensic evaluations, the State would

:reo_-ommend a I5-day commitment in a mental health facility in order to have a different psyehiatrist'

orﬁsycliologist and psychiatrist.conduct additional evaluations in accordance with West Virginia -

Code § 27—6A—2(d).1 ‘Specifically, this provision states the following: -

If the court determines that the defendant has been uncooperative durlng the'
forensic evaluation ordered pursuant to subsection (a) of this section or there have .
been one or more inadequate or conflicting forensic evaluations performed pursuant .
to subsection (&) of this section and the court has reason to believe that an
observation period is necessary in order to determine if a person is competent to

- stand trial, the court may order the defendant be committed to a mental health facility
designated by the department for- aperiod not to exceed fifteen days and an additional |
evaluation be conducted in accordance with subsection (a) of this section by one or
more qualified forensic psychiatrists, or a qualified forensic psychiatrist and a
qualified forensic psychologist. The court shall order that at the conclusion of the
fifteen-day observation period the sheriff of the county where the defendant was
charged shall take immediate custody of the defendant for transportatlon and
disposition as ordered by the court.

lAppella:nt argues that the circuit court should have ordered a 20- -day commitment for
additional evaluations due to the conflict in accordance with the West Virginia Code § 27-6A-1(b).
That statutory prov151on was amended in 2007, whereby the 15-day commitment for addItlonal
evaluanons was enacted in its place :

11




' I".Fhe1e is nothmg in the recofd that mdlcates that Appellant requested such addltlonal evalﬁatlon.
) durmg the competency and plea hearmgs Had she done thlS such 1eciuest more than likely, Would
'.have been granted.by the cx_rcult court. | |
| V.

CONCLUSION

For the f'ore.going reasons, the judgfn’ent of the Circuit Court of Pocahontas County should
" 'be affirmed by this Honorable Court.
Respectfully-submitte.d, :

~ State of West Virginia, -
. Appellee,

_ By'coimsel

' DARRELL V. McGRAW, JR.
ATTORNEY GENERAL

R. CHRISTOPHER §MITH ’
ASSISTANT ATTORNEY GENERAL
. State Bar > No. 7269

State Capitol, Room 26E

Charleston, West Virginia 25305 ..
(304) 558-2021
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