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APPELLANTS BRIEY

1. KIND OF PROCEEDING AND NATURE OF RULING BELOW

The Juvenile Respondent, Megan S§ appeals from an order of the Circuit

Court of Wood County, West Virginia, entered on October_, 2006, which finds her to
be a juvenile delinquent, under West Virginia Code Chapter 49, Article 1, Section 4.

I. STATEMENT OF FACTS

On August 16, 2006, the State of West Virginia filed a Petition against the

B a juvenile, for allegedly committing the offense

Juvenile Respondent, Megan 5§
of battefy against Brittany ﬁ B-, in violation of West Virginia Code 61-2-9, on or
about the d‘ay of May, 2006.

On the 12 day of October, 2006, an Adjudicatory Hearing was held in the
underlying case. [The Adjﬁdicatory Hearing Order states the hearing took place on May
10, 2006, however, an Amended Adjudicatory Hearing Order was entered to reflect the
correct date of the hearing, October 12, 2006.]

The Circuit Court found beyond a reasonable doubt that the J uvenilé Respondent,

Megan . committed the offense of battery and was therefore a juvenile

delinquent. The case was further set for a Dispositional Hearing.




L ASSIGNMENTS OF ERROR

A.  The Circuit Court of Wood County erred in finding the Juvenile
Respondent a juvenile delinquent due to the State’s failure io prove beyond a reasonable
doubt that the Juvenile Respondent commitied the offense of battery; and

B. The Juvenile Respondent was denied the effective assistance of counsel.

IV. ISSUES
A Whéther_the Court erred in ﬁnding the Juvenile Respondent a juvenile
delinquent due to tﬁe State’s failure to prove beyond é reasonable doubt that the Juvenile
Respondent committed the offense of battery; and |

B. Whether the Juvenile Respondent was denied the effective assistance of

counsel,
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V. ARGUMENT

A. THE CIRCUIT COURT OF WOOD COUNTY ERRED IN FINDING
THE JUVENILE RESPONDENT A JUVENILE DELINQUENT DUE
TO THE STATE’S FAILURE TO PROVE BEYOND A
REASONABLE DOUBT THAT THE JUVENILE RESPONDENT
COMMITTED THE OFFENSE OF BATTERY. )

The Adjudicatory Hearing held in the underlying case comprised of only two

witnesses, the alleged victim, Brittany B,-, and the Juvenile Respondent, Mcgan

' 4 testified that while out jogging on

. The alleged victim, Brittany B
May 31, 2006, she stopped by Spencer Park, in Vienna, West Virginia, to speak with |
G /. djudicatory Hearing Transcript, at page 9. Shortly thereafter, Megan

ST -ntored the park. Briitany BE tostified that Megan S

approached her, angry and threatening her because Brittany Bﬁ was running her

mouth. Id at 10.

Brittany B- then testified that she told Megan S-that three other

girls, namely, Heidi B-, Megan R-, and Adrienne C—, were the ones

“saying things about Megan SIS 1d at 10-11.

According to Ms. B Bl (cstimony, Megan went to speak with the three other
girls, also there at the park, then returned to Brittany B- stating the girls said
Brittany was the one “mouthing” and then hit Brittany B- in the face. A fight
ensued. Brittany B- testified that she did not hit Megan S- first and that
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she never hit Megan S

her away. Megan 51 ‘hacked of’ and started to leave, but then Brittany

B called her a “fucking cuni” and Megan S{i§

l returned and punched

Brittany in the face. Id at 11-13

This whole incident was to have been witnessed at least by Randy B | and

likely by the three girls listed above.
Upon cross examination Brittany B- denied that she had ever been told by

the police or an adult to stay away from Megan

b testified that on May 31, 2006, she rode her bike to Spencer

Park and went to the gazebo. Megan stated that the other people showed up ten (10)
minutes after her. Id at 22. Megan heard somebody calling her a “skank.” Megan was

able to ascertain that the person making these comments was Brittany B

Megan
approached Brittany to ask what Brittany was saying about her. Brittany told Megan the
other girls had made the comments. .Lgl at 23. Megan went to the other girls, who denied
making the comments and stated it was Brittany. Megan went back ttg) Brittany to

confront her. Id at 24.

Megan testified that she and Brittany then began to “tussle”, falling on
the ground and pulling hair. At some point Brittany hit Megan and Megan hit Brittany.
Id at 24, 29. Megan then began to leave when Brittany called her a “fucking cunt.”

Megan went to Brittany and told her not to call her that and Brittany swung at Megan and
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they fought more. Megan testified that “we started fighting the same time.” Id at 29, 30.
During this second altercation, Randy held Megan and Brittany kicked her in the
forehead. Id at 25, 31.

When questioned as to whether Megan and Britiany had had trouble before this

incident, Megan S estiﬁed‘ that Officer Pifer came to speak with them and told
them to stay away from cach other. [d at 25, 26.

'Upon both parties résting their case, the Court addressed the partiés. “The Court -
was confused as to the age of both witnesses and the grade of at least one of the
witnesses. The Court then stated he had fifteen (15) for both girls (both testified to being
16 years of age) and stated “they didn’t speak very loud. The Court then found: I have
to be frank. T do feel that Megan’s Brittany’s testimony was. more persuasive by an
extensive amount and she was very distinct and clear in her testimony. So, I will find on
the basis on credibility, which is all I have to go on right now, that the allegations in
Paragraph Four have been sustained by proof beyond a reasonable doubt. .. Id at 30, 31.

The Court was very confused on some of the basic facts of the ;:ase. The Court
stated that the witnesses did not speak very loud, giving the impression the Court did not
hear all of the testimony given. Additionally, the Court was confusing on ifs ruling as to
which girl it found to be more credibie.

Furthermore, this case boiled down to a she said, she said argument. The Court

was presented with only one witness on each side. Both witnesses had a similar story of
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&7 1t seerns highly unlikely that two such altercations could occur and |

B not try to defend herself by striking Megan S PR, Additionally,

) denied the girls were admonished by Officer Pifer to stay away from

one another, as per the evidence offered by Megan

, thereby diminishing her
credibility. Brittany B-’s testimony is unbelievable and implausible and therefore,
the Court abused its discretion in finding beyond a reasonable doubt that Megan

comtnitted the offense ol battery against Brittany B

B. THE JUVENILE RESPONDENT WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL.
The West Virginia State Code states that “a juvenile has the right to be effectively
represented by counsel at all stages of proceedings under the provisions of this article.”
West Virginia State Cede 49-5-2(h). Further, this Court has adopted atwo (2) prongéd

test in order to establish ineffective assistance of counsel. State v. Miller, 194 W.Va, 3,

459 S.E.2d 114 (1995). The Court, in Miller, held that claims of ineffective assistance of
counsel require the defendant [petitioner] to prove two things: (1) Counsel’s performancé
was deficient under an objective standard of reasonableness; and (2) 't-here is a reasonable
probability that, but for counsel’s unprofessional errors, the result of thé proceedings

- would have been different. I1d. at 15.
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Axn examination of Juvenile Respondent’s counsel’s representation in this matter
justifies a finding that such representation falls outside the range of reasonable
professional assistance. A review of the transcript from the Adjudicatory Hearing reveals

that there were five potential witnesses not called to testify on behalf of the Juvenile

Respondent, Megan The alleged x}ictim and the Juvenile Respondent state

that Randy Big g Megan R 2nd Adriennc Cigig

or around the altercation between the two. Additionally, Officer Pifer could have been
called as a witness to testify as to hi.s order for the girls to stay away from each other
thereby directly contradicting Brittany B-’s testimony that no police or adult had
gver told her to stay away from Megan S-. Counsel for the Juvenile Respondent
failed to subpoena any of the five potentieﬂ witnesses to trial.

Further review of the transcripts reveal the affirmative defense of seif—defense
would have been a viable option to present at trial. The Juvenile Respondent’s counsel
failed to present said affirmative defense.

The second part of the two-pronged test under Miller requires tﬁe Juvenile
Respondent to show that but for her counsel’s unp.rofessional errors, the result of the
proceedings would have been different. TTad the Juvenile Respondent’s counsel
subpoenaed the witnesses to the altercation said witnesses may have confirmed the
Juvenile Respondent’s version of events thereby contradicting Brittany B-’s story.

Additionally, had the Juvenile Respondent’s counsel called Officer Pifer to testify, his
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testimony may have confirmed the Juvenile Respondent’s statements thereby rendering

Brittany s testimony as not credible.

Furthermore, by failing to assert the affirmative defense of self-defense, the Court

was denied the opportunity to find that the J uvenile Respondent’s actions were a result of

‘her exercising her right to protect herself from physicalr attack.

But for the Juvenile Respondent’s counsel’s deficient performance in not
subpoenaing all possible witnesses on behalf of the Juvenile Respondent, which in turn
would have resulted in a different outcome in the lower court procec&ing, and by failing
to assert the affirmative defense of self~defense, the Juvenile Reépondent was denied the
offective assistance of counsel. This Court should find that the ineffective assistance of
counsel provided to the Juvenile Respondent constitutes reversible error, and therefore,
should reverse the ruling of the Circuit Court of Wood. County and enter a judgment of

acquittal.
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Vi. RELIEF SQUGHT

The Circuit Court.erred in finding Megan 22 to be a juvenile delinguent
because there was not sufficient evidence to say beyond a reasonable doubt that Megan

@ | ttored Brittany D{SRERR: Further, the Juvenile Respondent was denied the

effective assistance of counsel before the Circuit Court.
Megan S| respectiully requests that the Supreme Court reverse the order
of the Circuit Court of Wood County that found her to be a juvenile delinquent and that a

- judgment of acquittal be entered on her behalf.
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