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NO. 33831

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

STATE OF WEST VIRGINIA,
Appellee,

V. -

MEGANS.,

- Appellant.

" BRIEF OF APPELLEE, STATE OF WEST VIRGINIA

1

' KIND OF PROCEEDING AND
NATURE OF THE RULING BELOW

This is an appeal by Megan S. (heremafter “Appeliant”) ﬁom the October 26, 2006 order |
éf the ClI‘CllIt Cou:rt of Wood County (Evans 1. ) which found herto be a juvenile dehnquent under
' West Virginia Code § 49-1-4 due to herbeing found guilty of battery, in violation of West Virginia
Code § 61-2-9. On appeal, Appellant claims that the circuit court committed error.

. |

STATEMEN T OF FACTS

* There is no doubt that the facts in this case are very much m d1spute and are starkly'
con’aasted dependmg on which party’ 8 testxmony is examined. ThIS case involves a delmquency
, adJudlcatory hearing arising from a fight Where Appellant was charged asa Juvemle dellnquent for

commrttmg battery agamst the VlCtlm Bnttany B.



_ An.altercation occurred at Spencer Park in Vienna on May 3 1, 2006 betwcen Appellant and
the victim. At this hearing, BnttanyB testlﬁed that Wlnle she was tallﬂng to a friend named Randy, |
Appellant approached her and said that she was very angry and was going to get her. (Adj udicatory
Hr g, October 12, 2006, 10. ) Spec1ﬁcally, Appellant told the victim she was gomg to beat her a—.
because the latter was runmng her mouth {d. ) Brittany told Appellant that it was not her that was '
yelling thlngs at her, but rather other kids i in the park (Id) After walking back to Brlttany from
speaklng with the other klds Appellant sa1d she was gorng to “beat her. [Brittany’s] a_ : and struck
her in the face Wlth a closed fist. (1d. at 1 1-12. ) According to her testlrnony, Brittany djd not strike |
Appellant nor m-ake any aggressrve moves toward her. (Id ) The victim then testified that Appellant
‘came at her again, they wrestled to the ground and the latter hit her a feW more times. (1d.) Brlttany :
said that the only action she took during this altercation was to push Appellant away from her.

‘The victim yelled an chscenlty at Appellant after the latter repeatedly hit her Appellant

responded by slapping Brlttany in the face. (/d. at l3 .) Appellant then contmued to hit thc VICtIm

: untll ﬁnally, the latter pushed- her away and ran to the police station. (Id ) The victim suffered a *

swollen, black eye and ableeclmg hp as aresult of this beatmg (Id ) At the pohce station, Brrttany
B. was prov1ded with medlcal attentlon (Id )

Appellant testified at trial that she did 1n1t1ally hit Bnttany because she thought the latter
called hera name, (Id at28-29. ) Appellant did state that Brittany hit her as well. She also testlﬁed
that Randy held her down Whrle Brlttany klcked her. (]d at30-31.) However the trial Judge founcl
Brittany B.’s testtmony mgmﬁcantly more credible, (Id at 32.) On this basis, the Judge found

Appellant to be a Juvenile delinquent beyond a reasonab_le doubt. (Id. at 32—33.)



I

RESPON SE TO ASSIGNMENTS OF ERROR

A 1E CIRCUIT COURT OF WOOD COUNTY ERRED IN FINDING
' APPELLANT A JUVENILE DELINQUENT DUE TO THE STATE’S.
FAILURE TO PROVE BEYOND ‘A REASONABLE DOUBT THAT
APPELLANT COMMITTED THE OFFENSE OF BATTERY. '

State.’.s.Resgonse:

Exanﬁﬁing the evidence m the light most favo_rable'to the_-prosgcution, it Was sufﬁc.ient-'to
convince an impartial miﬁd that-Appellant was guilty of the offense ch_a:rged beyond .a_ 'reasbnabh_a
doubt. | | | | | |

B. APPELLANT WAS DENIBD THE EFFECTIVE ASSISTANCE OF
COUNSEL. '

State’s Response:

A direct appeal is not the proper forum to raise a claim of ineffective assistance of counsel,
- yet Appellant fails to even meet the standard to establish this claim. _

ARGUMENT

A, INEXAMIN ING THE CASE IN THE LIGHT MOST FAVORABLE TO THE
PROSECUTION, THE, EVIDENCE WAS SUFFICIENT TO CONVINCE AN
IMPARTIAL MIND THAT APPELLANT WAS GUILTY BEYOND A
REASONABLE DOUBT OF THE OFFENSE CHARGED, AND THE
FINDIN G WAS NOT CONTRARY TO THE EVIDENCE. '

Appellant asserts that there was insufficient evidence to estabiish that she committed battery
at her adjudicatory heamng, and thus the court abused its dlscretlon by ﬁndlng her guilty of bemg

a juvenile dehnquent n partlcular she makes this argument due to her and Bnttany B. bemg the

o only witnesses to testlfy during this heanng Yet this i 1s not a factually or legally sound argument.



There was indeed sufficient evidence to convince an impartial mind tha'jt she was guilty beyond a

reasonable doubt. Therefore her conviction should not be reversed.

1. The Standard of Review.

. ~“In a criminal case, a verdict of guilt will not be set aside on the ground that
it is contrary to the evidence, where the state's evidence is sufficient to convince
impartial minds of the guilt of the defendant beyond a reasonable doubt. The
evidence is o be viewed in the light most favorable to the prosecution. To warrant
interference with a verdict of guilt on the ground of insufficiency of evidence, the
court must be convinced that the evidence was manifestly inadequate and that

- consequent injustice has been done.” Syl. Pt. 1, State v. Starkey, 161 W. Va. 5 17,
1244 8.E.2d 219 (1978). S ' : -

SYL. Pt 1, State v. Eddie “Tosh” K., 194 W. Va. 354, 460 S.E.2d 489 (1995).

“IAln adjudication of delinquency is subject to the same standards of review. on -
appeal as is a criminal conviction.” ' ' '

Id. at 358, 460 S.E.2d at 493-(citing State v, szlfiam T, 175 W. Va. 736, 738, 338 S.E.2d 215,.218
(1985) (citation omitted). |
2. The Evidence Presented in the Delinquency Adjudicatory Hearing Was ~
Sufficient to Convince an Impartial Mind That Appellant Was.Guilty of

Batterv Beyond a Reasonable Doubt; and Therefore, Finding Her a-
Juvenile Delinquent Was Not an Abuse of Discretion.

Appél_lanf wrongfully 60ntends th-at the circuit court abused its discretion in ﬁﬁding her a
ju{fenile délinqueﬁt becéuse there was .iIlSU.fﬁCiGIIIItI évidence to find her guilty beyond a reaéonable :
doubt of ;r)étfery in the October 12, 2006, adjudicatory heéring. However, as was es_tabli's.hed in
Eddie “; osh” K., SMP?‘LZ, a verdict of guilt will not be set aside on the ground th;ﬁ.lt itis contfary to thé
evidence, Where thé state's evidence is .sufﬁcien_t io convince impaﬁial minds of thé guilt 6f the
defendant beyond a re.asonable doubt wheﬁ the latter is examined .in the light most favorable to the

| prosecution. /4. at Syl. Pt. 1.




Aswas prev1ously mentioned, Brittany B. testified that Appellant approached her and struck

ber in the face with a closed fist, came at her agam and hit her a few more times and slapped her yet o

. once more in the face. (. Adludtoatory Hr 2, Oetober 12, 2006, 11-13.) Brittany B. testified that she

suffered physmal damage from this beatlng ({d. at 13.) Despite the fact that the Appeliant’s

testlmony dlffered from Brittany’s, the former did state that she approached the v1ot1m and 1n1t1ally '

hit her. (/d. at 28-29)) At the conclusmn of the hearmg, the c1rcu1t judge stated

I'do feel that Megan’s- Bnttany s test1mo11y Wwas Mmore persuasive by an extensive
amount and she was -very distinct and clear in her testimony. So, I will find on the
basis of credibility, which is alt I have to go on right now, that the allegations in
Paragraph Four have been sustained by proof beyond a reasonable doubt and that
Megan Lee Stansbet’ry isa dehnquent within the meanmg of Chapter 49- Artlcle 2-

[Correchon made by prosecutor.]

Okay, 49--1-4, and that the act comnntted by the juvenile Megan Lee Stansberry 18
an act which, if committed by an adult, would be a crime under our State law,
punishable by confinement, and that M egan 1s a delinquent within the meamng ofthe
West Vlrgnua Juvenile Law. S

(Adjudwatory Hr g, October 12, 2006, 32- 33 ) Clearly, the circuit court Judge found Bnttany |

credIble and the ewdence was sufﬁc1ent to convince him that Appellant was guilty of the offense

beyond a reasonable doubt. As stat__ed_ above, “an adjud1cat1on of delinquency is subject to the same

standards of review on appeal as is a criminal conviction.”. Eddie “Tosh” K., at 358,460 S.E.2d at -

493 (citing Srate v. William T., 175 W. .Va. at 738,338 S.E.2d at.2l8) (citation omitted).

Tt 1s unclear why more Wltnesses were not called in this adjudmatory hearing. Appellant

seems to take issue with the fact that the c1rcu1t Judge m1spoke and confused the girls’ names when

he mad-e his ru'hng. (See Appellant’s Brief at 8.) Yet, ‘when this cvidence ‘is‘_exa*mined in the light

most favorable to the prosecution, it can be characterized as sufficient to convince an impartial



mmdﬁthe circuit judge’s—that Appellant committed baitery beyond areasonable doubt Appellant,

classifies Bnttany B.’s testlmony as unbelievable and implausible. (Id at 9 ) Yet this is merely a

conclusory remark with no real ev1dence to establish the assertion. Further, Appellant cites no law

-as to why the circuit Judge could not have found the vzetlm to have presented the more credlble
. testimony and have made the raling that Appellant was guilty of the offense beyond a reasonable_
-doubt on this ‘basis. In Iight'o.f this, Appellant’e conviction should not be reversed on this ground_. '

| B. A DIRECT APPEAL IS AN IMPROPER FORUM TO RAISE THE ISSUE OF

INEFFECTIVE ASSISTANCE OF COUNSEL. REGARDLESS, APPELLANT
FAILS TO ESTABLISH HER COUNSEL’S ACTIONS AMOUNTED TO
INEFFECTIVE ASSISTANCE.

Appellant attempts to make an ineffective a'ssistanee of counsel claim on direct appeal. This

is not the-'prope‘r forum for such a claim, ho_wever. Such claims are to be raised during the'h.a_beas_

stage. Additionally, even ifa direct appeal were the proper forum to raise this claim, Appellant fails
to meet the standard .set by this Court to establish a claim that she suffered from ineffective
assistance.

1.= The Standard of Review.

“It is the extremely rare case when this Court will find ineffective assistance
of counsel when such a charge is raised as an assignment of error on a direct appeal.
The prudent defense counsel first develops the record regarding ineffective assistance
of counsel in a habeas corpus proceeding before the lower court, and maythen appeal
if such relief is denied. This Court may then have a fully developed record on this
issue upon which to more thoroughly review an ineffective assistance of counsel
claim.” Syl. Pt. 10, Srare . Trzplert 187 W. Va. 760, 421 S.E.2d 511 (1992).

Syl. Pt. 10, State v. Hutchmson 2I5W. Va 131, 599 S.E.2d 736 (2004).

In the West Virgima courts, claims of ineffective assistance of counsel are to
be governed by the two-pronged test established in Strickland v. Washmgton 466
U.S. 668, 104 8.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel’s performance was
deficient under an obJ ective standard ofreasonableness; and (2) thereisa reasonable



probablhty that, but for counsel’s unprofessronal errors, the result of'the procecedings
would have been drfferent ' :

Inreviewing eounsel s performance, courts must apply an Ob_] ective standard
and determine Whether inhi Q‘h'l’ of all the r_;1rr‘um51‘anceg’ the 1dentified acts or
* omissions were outside the broad range of professionally competent assistance while
at the same time refraining from engaging in hindsight or second—guessmg of trial
counsel's strategic decisions. Thus, a reviewing court asks whether a reasonable
lawyer Would have acted, under the circumstances, as defense counsel acted in the
case at issue.

Syl. Pts. 5 and 6, State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (1995).

2. Thls Court Has Held That a Direct Appeal Is Not the Correct Forum to
Raise the Issue of an Ineffective Ass1stance of Counsel Claim.

Appellant ra1ses a clalm of meffectlve assmtanee of counsel in her direct appeal Yet this is

not the proper forum for such a olalm As ouﬂrned above this Court in Hurckmson supra, held, “It

is the extremely Tarc case When this Court will ﬁnd ineffective assistanee of counsel when sueh a

charge is rajsed as an assrgnment of €1Tor 0N a d1reot appeal The prudent defense counsel first

develops the reoord regardmg 1neffect1ve assistance of counsel in a habeas corpus proceedmg before

the Iower court, and- may then appeal 1f such rellef is demed ? In -Miller, it was held “In cases -

mvolvmg meffectlve asswtance on direct appeals intelli gent Teview ig rendered 1mpossrble because

the most mgmﬁcant wrtness the tnal attomey, has not been given the opportumty to explain the

motive and reason behmd his or her tnal behavror ” Id. at 14- 15 459 S.E.2d at 125-26. Appellant S

tnal attorney, ‘Tamara Metz, has not had an opportumty to eXplam her motrves and reasoning behind

her trial behavior. Thus, the e_orrect forum would be the state habeas court rather than adirect appeal _

to this Court. Therefore, this claim fails, and the convie_tion should not be reversed on this ground.



3. Appellant Fails to Meet the Stan'_dard Set by This Court in Order to
Establish an Ineffective Assistance of Counsel Claim.

Assummg, arguendo that Appellant has chosen the right forum via her dJreet appeal to the

West V1rg1n1a Supreme Court of Appeals to raise an incffective assistance of counsel claim, she has
falled to meet the sta:ndard set by thrs Court to estabhsh this. As was he}d n leler Supm there is

a two-pronged testin order to establish such a cIa1m (1) Counsel s perforrnance was deficient under

an ob}ectrve standard of reasonableness and (2) there is a reasonable probabﬂlty that, but for

counsel’s unprofessmnal errors, the result of the proceedmgs would have been d1fferent Id at Syl.

- Pt. 5. The Court in leler heId that the 1dent1ﬁed acts or omissions were to be outsuie the broad

range of professmnally comp etent aSSIStance rather than engagmg mn hrnd51ght and second-guessing

- oftrial strategy. Id. at Syl. Pt. 6.

App_ellant fails to cite ahythjng Whatsoever ih the record where callihg. these additionat
Wltnesses on her behalf Would have changed the result of the case. There are no statements crted by.
any of these potentlal wﬂ:nesses that would have changed the outcome of the adjudicatory hearmg
In fact Appellant merely states that if her counsel would have stlbpoenaed any of the‘ ﬁve potentlai '

witnesses who were at the park that day, it may have confirmed her version of the events (See

| Appellant’s Briefat 10; emphaSis added.) This c'ouId very well have been sound trial strategy on the

pa:rt of her defense counsel in that these potential Wltnesses could have contradlcted her testlmony,' '
thelr testrmony couId have been used to 1mpeach her credlblhty or could have brought out facts that
Would have further damaged her case. This seems to be mere speculauon rather than establishing

a denial of her effective assistance of counsel when applying the Miller standard.



Appellant states that her counsel failed to provide effective assistance due to her failure to

| provide a self—de_fense.argument and because she neglected to call Officer Pifer to the stand in order

to establish that he gave the girls orders to stay away from each other Thef'e “ssertrons seem
puzzhng and fall short of the Miller standard since Bnttany testified and App ellant admitted that the

latter approached and 1n1tlally struck her. (AdJudlcatory Hr’g, October 12 2006, 11- 12.28-29. ) In

light of alt of this, Appellant fails to meet the standard to establrsh that she suffered from ineffective .

assrstance of counsel, and her conv:lctlon should not be reversed on thrs ground
V.

CON CLUSION

For the foregomg réasons, the Judgment of the Crrcult Courl: of Wood County should be _'

affirmed by th1s Honorable Court. -
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