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INTHE CIRCUIT COURT OF JEFFERSON COUNTY WEST VIRGINIA

o mwgn |

'CHARLES &KATHRYNBEA}M etal, . JAN 08 2011
PIamtlffs, . . - - o *’]égﬁﬁmc%o
oo  CIVIL ACTION NO, 03-C-13

) _ _ Judge Sanders (by designation)
 7ZELEVEN, INC. and MELISSA SPINKS, o
o Dafendants o B | ' o
ORDER GRANTI”NG bEFENDANTs’ MOTION FOR smMARY JUD GMENT

o ON A PREVIOUS DAY came thc Defendants by counsel, on theu' motion
summary ]udgment, and the lenuffs in opposition to sad motion. The Court has stud:ed the
Defendants’ Motion, the Plamtiff’s Opposmon Memorandum, and the Defendants’ Reply, as
well as the depositions and exhxbxts subnl;tted n support thereof, The Court has considered all
papers of fecord, énd reviewed the partineﬁt legal authorities. As“a result of these dclibemﬁons,
for the reasons par‘ﬁcularly set forth in the following opmion, the Court has concluded thﬁt

Defendants are .entit]ed to summary judgment.
L BACKGROUND _
This suit arises out of a January 2000 underground gasoline storage tank leak in
Ranson, West Virginia. ~The Plainuffs claim that 7-Eleven’s gasoline leaked into the
groundwater that circulates beneath their properties, and that their properties have been

contaminated and deva}ued because of it. All of the Plamuffs propemcs are served by a public

water system
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Tins is the sccond of two smts filed as a result of the Ranson ]eak The ﬁrst suxt :

: Proctar v. 7- Eleven Inc et al.,} filed in Febmary 2002 was dlSIlllSSBd on summary _]udgment by
. the latc Judge Broadwater of the U.S. District Court for thc Northcrn Dzstnct of West ergm:a B
| That sult is nearly 1dentlca1 to this suit, mvolwng thc same types of clauns 1ssues, partzes _ |
attomcys and expe::t witnesses. This case was stayed for over a year pendmg the outcome of |

Proctor 50 that this Court could have the beneﬁt of the Feurth Cmcult s review of the Proctor

case. The Fourth Circuit afﬁrmed the dlsxmssa] of Proctor on May 18, 2006.> ‘The Plaintiffs’

petmon for rehearmg was demed on July 3, 2006 and the stay was lifted in this case on October _

5 2006

II.  FINDINGS OF FACT

1. . In late 1999 and early 2000 a relcase of gasolme occur:ed from j:

underground storage tanks at 7-Eleven, Inc.’ s Ranson, West Virglma store and contammated the

~groundwater on and off site,

2. . When 7—Eleven received notice of the leak and its contamination, it
identified the leaking tank and began the remediation process as requu'ed by federal law and

West Virginia law.

3. Al of the Plaintiffs’ properties allegedly affected by contammated

groundwater draw their water supply through a public water system.

! Civil Action No. 3:02-CV-21 (N.D. W.Va.): Fourth Circuit Docket No 05-1598

* “The Complaint in Proctor is attached horeto as Exhibit H, and the final order entered April 25, 2005, is
attached hereto as Exhibit M
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4. 7-Eleven Inc. and its insurers have pmd alt of the costs of remedlatmg the :
site, w}nch mc]udes all of the Plaznuffs propemes such that Plamtxffs have not personally pald

o1 expendcd any funds to repmr thexr own properucs

| .5.' P]amt:ffs expert real estate appraiser, Rxchard Parlx has opmed that |

{a]ny impact on the sub]ect pmpcrhes of the environmentai contannnahon is temporary Upon :
complete. remedmtmn, the [momtonng] wells wﬂl be removed and no sngma should remain, |

| Thus at that tune the value of each property w:ll return to bcmg a functwn of normal market '

condmons * (Richard Parli Expert Report, at 4) This is the same OplmOl‘l offered mn Proctor _ '

6  Plaintiffs’ expert. w1tness in fhc area of cnvxronmental comphancc Dr
N:lchoias Cherenusmoff has also opined that the damage to the Plaintffs’ propemes is
temporary, and that once the propemas -are remediated, the propcrnes ‘wﬂl regain therr market _
values. (Depo. of N. Chcrcmlsmoff at 199 (“Q. If the propemes are remcdlated in five years, as
ENSR est:mates and as you agree is a conservative time line, do these properties retuin to their
original value? . . . A. Okay, At that point, propesty values should refurn to their rarket va]ue
yes ") see also Cherems1noff Report ent:tle.d “Envuonmental Impact Assessment fmm Gasoline

Spill in Jefferson County, WV,” at 14),

7. On February 21, 2002, a civil suit was filed by Vernon Proctor and seven
other property owners in Ranson West Virginia alléging their groundwater was contaminated by

the release of gasoline at 7-Eleven’s Ranson store.

8. After removal to federal court, the Plaintiffs in Proctor moved to amend
their complaint twice. ‘The first motion sought to add Melissa Spinks as a defendant, and the

second sought to add Charles and Kathryn Beahm, and Randy and Kathy Johnson (referred to
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hcrcm as “the Beahms” and “the Johnsons ” respecuvely) as parties plmnuff ‘The Court demed .

both motions for leave on the same grounds “the statutc of hxmtanons ha[d] exp:red for the torts

) alleged in the complamt[ ]”

9..  The Beahmsand the J ohnsons then filed a petition for a writ of man_dar_nus
to force Judge Broadwater to allow ihcm to intcrvene in Proctor as pa:ties pi'mnuff Howevei','-_

their pet:tlon was demed. In the meannme they ﬁled, but did not serve, the present su:lt ~They

Jater added the Scmor Centcr asa plamtlff and served their amended complmnt

10. On Apnl 26 2005 J udge Broadwater entered summary ]udg:nent in favor

of the Dcfendant 1-Eleven, Inc m Proctor, holdmg that the Plaintiffs had 1o ewdence of '

recoverable damages under West Vug1ma law

11.  Although an appeal was filed in P'racto}-, the plaintiffs did not cite as error

the Courts’ refusal to allow the Beahms and Johnsons to intervene as parties plaintiff.

12.  The United States District Court for the Fourth Circuit afﬁrmed Judge

- Broadwater’s eniry of judgment agarmst the plaintiffs in the Proctor case by unpublished opinion

.dated May 18, 2006.

II. RULE 56 STANDARD

Summary judgment shall be rendered if the pleadings, deposiﬁons_, answers to-

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any ipate:ial fact and that the moving party 1s entitled to 2 judgment as a

matter of law. W.Va. R. 'Ciir. P. 56(c). Further, “summary judgment is appropriate where the

record taken as a whole could not lead a rational trier of fact to find for the nonmoving party, _
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such as whcre the nonmovxng pa.rty has failed to make a sufﬁcwnt showmg on an essenna] .

element of the case. that it has the burden to prove.” Syl. pt 4 Pam!er V. Peavy, 192 W Va. 189 '

451 SE2d 755 (1994}

1IV. . CONCLUSIONS OF LAW

- A, J?EJ’jﬂ‘d}e:‘dfa'iS a complete bar to this smt.

' The Umted States sttnct Court has a]ready nﬂed that the statute of hmtat:ons :'_

has exp:lred on all cla:ms agamst - Ele,ven and Mehssa Spmks arising out of the 2000 gasolme'

release and that the Plamuffs have no rccoverab]e damages asa matter of West Virginia law

The statute of hmltanons rulmg was made thcc Fust, the Proctar plamt:ffs

sought to add another defcndant Mehssa Spinks, to thelr suit, and Judge Broadwatcr ruled that _

they could not do so because the statute of limitations had expxred. Later, they brought a second

motion for leave to amend the complamt io add the Beahms and Johnsons. Again, the court

. rulcd that thc statutc of limitations had expired, and it denied the amendment. Although the

decision to disallow the addition of Melissa Spinks was appealed,' the decision to prohibit the
additional plaintiffs was not appealed. The Fourth Circuit did not address the merits of the
statute of Himitations issue. All appeals have been exhausted, and the Proctor judgment is now

final.

Res judicata or claim preclusion “generally apphés when there is-a final judgrment
on the merits which precludes the parties or their privies from relitigating the issues that were

decided or the 1ssues that could have been decided in the earlier action.” State v. Miil’er, 194W,

Va. 3,9, 459 SE2d 114, 120.(1995) (artng Allen v. McCurry, 449 U.S. 90, 94, 101 8. Ct. 411,

414, 66 L. Ed. 2d 308, 313 (1980): I re Estate of Mcintosh, 144 W, Va. 583, 109 S.E2d 153
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(1959)) Clalm preclus:on serves 1o ‘“conservc[] Judxcm] resoumes, and fosters reliance on '

_]udlcxal action by nnmrmzmg the possibility of mconmstent declsmns ” Cordey V. Sp:llers, m

W Va. 584 588 301 S.E 2d 216 220 (1983) (quotmg Monrana v Umted States, 440 U. S. 147,

153-54 99 S. Ct 970 973-74, 59L Ed. 2d 210, 217 (1979))

The basxc requirements for mvokmg res ]udzcata or clann prcclusmn were

summanzed in Blake » Charlestan Area Med Crr Inc 201 W. Va. 469, 498 S. E.2d 41 (1997}

(1) “a ﬁnal adjudlcat:on on thc mertts in the prior action by a court having jlll'lSdlCHon of the -

| pmceemngs 7 (2) “thc two acnons must mvolve elther the same parnes or persons m privity with
those same partxcs,” and €) “the cause of acnon 1dent1ﬁed for resolution in the subscquent
pmccedmg either must be identical to the cause of action detclmmed in the prior acticn or must
be such that it could have been resolved, had it been presentcd in the prior action.” I, at syl. pt.
4. The third prong of th:s test is most often the foc_al point, since “the central inqui:y ona plea of
res judicatd is whether the cause of acﬁon in the éecond suit is the same as in the first sut.”

Conley, 171 W. Va. at 588, 301 S.E.Zd ;ﬁ 220,

1 A final a:liudlcation on the merits has now been '
reached in Proctor. _

The parties agree that the first element of res Judicata has 'been met by virtue of
the final judgment entered in Proctor. See Tolley v. Carboline Co.,.‘217 W. Va. 158, 164 (2005)
(holding that sumnﬁzy Jjudgment is a final adjudication on _the merits) (citing Stemler v.
Florence, 350 R.3d 578, 587 (6th Cir 2003) ("A. summary judgment order 15 a decision on the
merits.")). |

2. The Beahm and Proctor cases involve either the same
parties or persons in privity with those same parties.

6of17
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A plamnff cannot escape the apphcahon of res Judzr:ata or collateral estoppe13

s:mply because he was not forma]ly Jomed asa paxty in the prior hngat:on anben v. Kirk, 195 _

W, Va 488, 499 n 21(1995) Couxts generally acknowledge that “there is no generally -

prevmlmg deﬁmtlon of pnwty which can be automat:eally applied to all cases mvolvmg res

_ Judzcata and collateral estoppel.” 46 Am Jur 2d Iudgments § 587, see W Va. Human Rzghts |

Comm nv. Esqu:re Graup, Inc. 217 Ww. Va 454 460—461 (W. Va, 2005) ¢ ‘the concept of pnv:ty ,

w1ﬂ1 regard to the issue of clann preclusxon zs chfﬁcult to define prceisely but the key.

consideration for its existence is the sharmg of the same lega} nght by paItIeS a]legedly in-

pmrlty 50 s to ensure that the nterests of the party against whom preclusmn is asserted have

been adequately represented ™. It has been rceogmzed that “[p]nvny "is merely a word used -

to say that the relatxonsmp between one who is a party on the record and another is close eneugh

| to melude that other within the res Judicata " Rowe, 206 W. Va. at 715. Put another way,
preclusmn is fair so long as the relauonsh1p between the nonparty and a party was such that the

_ nonparty had the same prachcal opportumty to control the course of the proceedmgs that would

be available to a party ™ Gribben v. Kirk, 195 W.Va, 488, 498 n. 21, 466 SE.2d 147, 157 .21

(1995) (quoting 18 Charles A. Wright, Arthur R. Miller & Edward . Cooper, Federal Practice .

and Procedure § 4466 at 430 (198 1)); Esquire Group, Inc., 217 W. Va 454, 460-461.

The undisputed record clearly supports a finding of privity between the Plamtiffs
in this case and the Proctor plaintiffs. Al of the following facts establishing a privity

relationship are undisputed by the Plantiffs:

* The concepts of res judicata and collatersl estoppel are very sumdar  As the West Virginia Supreme
Court recognized 1m Rowe v. Grapevine Corp , 206 W, Va 703, 709 (W. Va. 1999), “Res Judicata *is often analyzed
to consist of two preclusion concepts: “§ssue preclusion” and “claim preclus:o e
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the case adjudmated. The fact that the Plaintiffs may disagree with the ouicome makes no
d:ffexence As the West Vzrgima Supreme Court of Appeals held in Esqu:re Group, Inc., “the

key consideration” in déciding whether privity exists is “to ensure that the interests of the party

(1) All of the parhcs to this- case share common counsel with .

‘the parties m Proctor; .

(2)' ' All of the part:es to this. suit had nonce of the Proctar suit. . -

(3) The Beahms and Johnsons sought to be addsd as parues to
the Proctor suit and the parties proposed a common camplamt'

 alleging the same claims as 1o all of those partms

4)  After being denied joinder, the Beahms and Joknsons

sought an extraordmary writ to challenge the decision not to aliow o

thcm to _]om

(S) © All of the partles were allegedly mJured by the same release
of gasoline; _

- (6) All of the parties rely on the same expcrt witnesses that

appeared in Proctor;

(7}  Allof the parues rely on the same expert opmmns offercd -

Cin Proctar

(8) Allof parﬁes rely on the same witnesses offered 1 Proctor,
and : ' :

(9)  All of the parties rely on the same documents and exlub:ts'
offered in Proctor.

The cvidence the Plamntiffs rely upon has been reviewed by the federal couuts and

against whom preclusion is. asserted have been adequately represented.”

circumstances of this case, the only reasonable conclusion is that these Plaintiffs’ interests have

adequately been represented by their own attorney in the Procior litigation who has advanced

substantially the same proof in both cases.

 Bof17
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l_ * Virtual Repré'sentatiop
Iﬁ past eases-’ the West Virginia s'upreme_Couit of Appeals has 100_1@& tq"the
doctrine of virfual rcpfcs_en_faﬁOn té determine wht_:ther_ pn’vity' exists, Viitual i‘eprcsantgtidn, a
véﬁety of privity, “pm;:ludes rcliﬁ gﬁﬁbn “of any. is_sﬁe that [hasj once bcen Adequaicl'y tned bya |

person sharing a substanttal identity _bf intefest_s with a nonparty.”™ Gizlgnas v. National Steel

Corp., T8 W. Va. 193, 195 (1987); _Galana& 'offeré sevefal examples of circumstances which

‘would give tisetoa finding of virtual 'reﬁresentaﬁon. One example offered by the coust is that“a. |

. nonparty is bound by a prior judgment where he actively participated in and ¢xer¢is_ed control

 over the conduct of the prior litigation.” Galanos v. National Steel Corp., 178 W. Va. 193, 195

(1987) (citing Montana v. United States, 440 U.S. 147, 59 L. Bd. 2d 210, 99 8. Ct. 970 (1979)
(finding that collateral estoppel applied to bar a federal case brought by the United States where
it bad exercised control over prior state court litigation by “directing and financing” the

litigation.).*

The Plaintiff’s in this case have _been' jointly financing their litigation with the .
Proctor plaintiffs. Together, theéy claim to have incurred ofer $100,000 in iitigation- expenses.
Not only are these parties using &xe same éxpert witnesses, ﬂ_ley are spreading the costs of the
litigation among the plaintiffs in both cases. Th15 gives the Beahm 'piaintiffs a financial interest
in tﬁe outcome of the Proctor litigation. Such & financing arrangement, coupled with the active

participation of the Beahms and Johnsons in the Proctor litigation, demonstrates sufficient

" The Montana case, cited with approval by the West Virginia Supreme Court in Galanos, tends to support
applcation of clamm preclusion m this case, a5 the five factors formd to support collaterai estoppel in that case are all
present in this case They are. (1) exercise of control of the prior ltigation by dwecting snd financing of the
litigation, (2) the presentation of the same legal claums in the second case as were presented unsuccessfully iz the

 first; (3) the similarity in the controlling facts 1m both cases {even though the contracts at 1ssue in the two cases were.

different); (4) there had been no changes in controlling law between the first case and the second; and {5) there were
no special circumstances justifying an exceptron to general primciples of estoppel.- :

- 9of17
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control over these cases to create pnwty See Mantam 440 U.s. 147 153 154 (“To preclude . '

parnes from contesung matters that they have had a fuI] and fair opportunity to Iitigate protects

their adversaries from the cxpense and vexation attendmg mulnplc Iawsmts conservcs Judmml
resources and fosters rehance on _]uchcw] action by mlmn:uzmg the poss1b1hty of mconsxstnnt .

demsxons. These. mtcrests are smularly Imphcated when nonparties assume control over

Iltlgauon 1m thch they have a du‘act financlal or propne:tary mterest and then seek to

- redetermine i issues prewously resolved ")

In addition, the Beahms and Johnsons themselves recognized in the Procior~

hhgaﬁon that their claims may be barred by 1es Judxcata In their petmon for writ of mandamus
w1th thc Fourth CIICIlit the Bcahms and Johnsons made the foﬂowmg a:gument

: [D]lsposmon of the claims of the Plamtiffs in this action [: e. the
Proctor plaintiffs] m the absence of the Petitioners {i.e. the
Beahms and the Johnsons) as parties Plaintiff will 1mpair and
impede the Petitioners’ ability to protect their claim. Petitioners, -
by not moving to join this action as parties Plaintiff, risk the
barring of their claims by res jedicata and or coHateral
estoppel, ¢.g. see Haba v. Big Arm Bar & Grill, Inc., 196 W.Va.
129, 468 S.E.2d 915 (1996).

The inconsistency of their position with their éurrent ‘posi'tion is troublesome. The conduct fits
the Plaintiffs squarely within a second category of virtual representation recogmzed in Galanos,

in wh:ch the court noted that where “a nonpartys actions involve deliberate maneuvering or

manipulation in an effort to avoid the preclusive effects of a prior judgment” that non-party will

be bound by the prior judgment. The Plaintiffs knew that once they were denied Jeave to join as

parties in Proctor based on the statute of limutations, they would be bound by the final judgment _

For that reason, they filed this civil action in an attempt to avoid the ruling against them. The

law does not permit such tactics to succeed.
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-3 Many of l:he causes of action in Beahm are idenhcal to the causes of
action in Proctor, and the others were resolved or cou]d have been
resolved, had they been presented. '

The third element of res judzcata is sansﬁed bacausc the causes of actxon _

1denttf" ed for resolutxon in. ﬂus pmceedmg are either ldentmal to the cause of action determmed -

in Practor or are such that they could have been resolved, had they been p:esented, in Practor
Although the Plaintiffs cla:m that thzs case involves claims for nulsance and trcspass w}uch were
ot asse:tcd in Practar such clmms could easﬂy have been asserted and resolved in Proctar
Proctor was chsmxssed because no recoverable damages were suffcred and the measure of

damages under Jarrett is the same regardless of the legal thcory (negligence, strict hab:hty,

nuisance, trespass, etc) A review of the causes of action in the two suits shows that the cases are’
not only identical for all practzcal purposes, but also that any of. thc clmms made against the.

: Defendants in this case erther were made or could have been made in Procior.

The application of res Judzcara unde: similar circumstances was considered by the
Supreme Cou:t of Hlmoxs in Gregory v. County of La Salle, 40 1. 2d 417, 240 N.E2d 609
(1968). After a decsdents property escheated to the state, certain putat:vc heus cmcrged One

group of alleged heirs sought to recover _the estate in state court, while another group ﬁled a

petition in federal court. All parties to the state action suoces’sfuﬂy intervened in the federal

action except for two intervenors who were denied leave to intervene on the ground that the

statute of linutations had run. The time-barred intervenors attempted to relitigate their claims in

state court, and the court stated that it was of the opmion that the demal of the prior motion to
intervene by the federal court “amounted to a conclusive adjudication of their rights to the
escheated property and even if erroneous could not be collaterally attacked in the State

proceeding™;

Hof17
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‘No question of supremacy of the Federal and State courts is
mvolved, since - inn this case, proceeding wnder diversity
jurisdiction, the Federal court is m effect another court of the State.
Angel v. Bullington, 330 U.S. 183, 91 L. Ed. 832. . . . [TThe
 Federal court proceeding has now termmated m a final order
- entered on July 16, 1968, holding that the plaintiffs therein were
 entitled to the proceeds from the escheated property. Under the
most basic fundamentals of res adudicata such a holding by a
court having jurisdiction of the subject matter is conclusive as to
all parties to the proceeding as to their interests in the escheated
_property. This docirine applies not only to all matters which were
decided but also to thase matters which might properdy have been
decided. : S .

- The question of the rights of [the two time-barred parties] was
properly presenied to the Federal Distnet Court by their motion to
intervene in the proceeding to set aside the escheat in which they
fully set forth their claims. This motion was denied on the ground -
that their claim was made too.late under Hlinois law. Thereafter
{the time-barred parties] sought to present the same claims to the
State court in this proceeding, Because of the prior adjudication by
the Federal court, they had no right to do so at exther the trial or
appellate level. It, therefore, follows that the appellate court was
corzect in denying leave to file a cross appeal, and the judgment of
the Appellate Court of Imois, Third District, is affirmed. -

40 11, 2d 417, 421-22; 240 NE.2d at 612. The same logic applied in the Gregory case applies

here. Tt 15 undisputed that the Beahms and Johnsons first chose federal district court to prosecute

their claims against T-Elevén, Inc. by seeking to intervene in the ongoing Proctor litigation.

Only afier having their claims dismissed on the statute of Limitations defense did they serve and
pursue the present action. The District Court fully considcred the statute of limitations issue
twice—once when the Proctor plaintiffs moved to add a defendant, then again when they
attehlpted to add plaintiffs The Beahms and Johnsons unsuccessfully brought an extraordmary
writ peﬁtibn to challenge the ruling, but after the entry of a final order in Proctor made the
interlocutory order denying leave to amend final as well, they chose not to pursue an appeal,
Having waived then- appeal of the adverse ruling 1n federal court, me.Plamﬁffs are not entitled to

relitigate those claims here in hopes of obtaimng a different result.

120f 17
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Furthezmorc, becausc alI of thf: parties to the present case are in pnvzty w1th thc )

' Proctor plamnffs thcy ate all bound by the ﬁna] Judgment m Proctor that plamnffs have no

: recoverabie damages undcr state law. This resuit is dlctated by the doctrine of res Judzcata

B. The Plaintiffs have no recoverable damages under West
Virginia iaw. - :

"Even xf res ;udzcara were not a complete bar to thls smt spmimary 3udgnient is
nevartheless appropnate for the same reasons smnmary judgment was entered agamst the
Proctor plamt:ffs-—-tha Plamuffs havc no evidence of damages recoverable under state law. 'Ihe.
Plaintiffs’ measure of damages is their costs of repamng theu properties, and the.y havc menrred

no rcpalr costs. The. West Virginia Supreme Court of Appeals set forth the standard for the

i measure of damages to real pmpexty in the case of Jarrett v. E. L. Harper & Son, Inc., 160

W Va. 399, 235 S.E.2d 362 (1977) n syllabus points two and three as foﬂows

2. Damages. When realfy is injured the owner may recover
the cost of repairing it, plus his expenses stemming from the
mjury, including loss of use during the repair perjod. If the
injury cannot be repaired or the cost of repair would exceed the
property’s market value, then the owner may recover its lost value,

Plus his expenses stemming from the i injury including loss of use
during the time he has been deprived of hxs prope:ty

3. Damages — Evidence. Annoyance and inconvenience can be
considered as elements of proof in measuring damages for Toss of
use of real property.

Syl. Pts. 2-3, Jarresr (emphasis added). In other words, under Jarrett, if property damage is
reparable, the plaintiff can recover from the tortfeasor (1) the owner’s cost of repairing the
propexty; {2) the owner’s out of pocket expenses including loss of use dusing the repair period;
and (3) if the owner suffcrs_loss of use, then annoyance and inconvenience damages. Id.
Diminished value only comes mto play where the damage is imreparable. The court refused to

permit a recovery for mental drstress.
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: _Vlcwilng .the evidence. in z-a.‘ _lighi_‘_most favorable to the Plaihﬁffs, ﬁ]ey have' -

' sgffered'i'eparable and témpoiéry dauiége to their properties as the résult'of the Dcfcﬁdaﬁts’ '

| conduct. Their o_wﬁ expert winiesses state that the pfoperties h_ave been femporarily damaged,

and the Piaintiffs have no evidence 'tha_t thieir properties have been penﬁaﬁenﬂy or i.rreparabl.y ._
damaged.. -Tﬁe ﬁndisputed evidem_:"e further shows that the_ Plaintif_fs’ costs of repair havé béen.'

zer0.  The Defendant T—Eleven, not the Plaintiffs, is responsible for payng the full cost of

remediating this site. Défcﬁdant began the remediation process years before this suit was filed.

Therefore, the first element of recoverable damages under Jarrent, the costs of repair, is

nonexistent for the Plaintiffs, |

The undisputed evidence alse shows that thc'Plainﬁffs have suffered no out of

pbckct expenses or'loss of use; During discovery, the Behams and Johnsons were served with

the following interrogatories by 7-Eleven, and each Plaintiff answered as follows:

7. At paragraph 10 of your Amended Complaint, you state that
you suffered “losses” as a result of Defendants’ conduct. Please
give an itemized account of those losses, including, but not limited
to, the following: (a) Any lost wages and income; (b) any medical
treatments, examinations and tests; and (c) any other out-of-pocket
expenses. o o :

ANSWER: Objection: calls for legal conclusion. Without waiving
said objection, Plaintiffs have suffered diminution in property
value, annoyance, inconvenience, and fear of contacting cancer.
Plaintiffs have also incurred litigation expenses.

8. At paragraph 15 of your Amended Complaint, you claim to
have suffered damage to your property and your person. State with
specificity the nature of the damages you claim to have suffered to
your property and to your person.

ANSWER: Objection: calls for legal conclusion. Without waiving
said objection, Plaintiffs have suffered diminution in property
value, Plamntiffs also suffer from fear of contacting cancer.

- 10.  Descrbe, with specificity, all other damages, mcluding
_general damages, which you allegedly suffered as a result of the
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Defendants’ actions, indicating the nature of those damages and.
your calculation of the amount of each item of such damages.

ANSWER: Objection: calls for legal conclusion. Without waiving
said objection, Plamtiffs have suffered annoyance and
inconvenience. This response will be supplemented. S

None of the Plaintiffs seek out of pocket expense incurred 2s a result of the loak. During their

depositions, none of the _nzitmal person Plaintiffs indicated they'had lost use of their properties or

' sufféred an_jr out of Iiocket losses as a result of the contamination. 'Although the Senior Center

had to be closed cz'irl'y.due to fumes one afternoon, they d1d not suffer aﬁy out of pockct costs for

which they seek rccbvery, hOr did thcir loss of use last mbre than a few hours. None of the
Plaintiffs suffered any personal injunes, or sought medical treatment for inhaling fumes or any
other problems they might 'assbciate with the subterranean release. Therefore, the second

eIeme_nt of recoverable démages 15 nonexistent as well,

Annoyanﬁe and inconvenience damages are not recoverable because the Plaiﬁtiffs
have no loss of uSe._ See Syl. Pt. 3, Jarett (“Annoyanﬁe and inconvenience can be conéidered as
elements of probf in measuring damages for loss of use of real property.”) (emphasis added),
The QSemér Cénter, being a corporation, can make neither a claim of persoral injury nor

annoyance and inconvenience.” Alfnough the Plaintiffs have argued that they are entitled to

“damages for “aggravation and mental anguish,” they did not come forward with any evidence

from the record to oppose summary judgment showing' that the Plaintiffs have suffered such

dainages. Pursuant to Rule 56, “Iwihen a motion for summary judgment is made and supported

¥ Although the West Virgmia Supreme Court of Appeals has not ruled on the recoverability of a
corporation for annoyance and mconvenience damages, see Hardman Trucking, Inc. v. Poling Trucking, Inc., 176
W. Va 575, 580, 346 S.E. 2d 661, 556 {1986) (refusing to rule on the 1ssue), other courts have held that such
damages are not recoverable. Pak-Mor Mfg Co v. Brown, 364 S.W 2d 89 (Tex. App. 1962) {reversing jury award
of annoyance and inconvenience damages for corporation, holding that property “annoyance. inconvenience and
discomfort was suffered by the officers and employees of the corporation, but not by the corporation ™),

15017




Lo . .
July 2. 2007 Jefferson County

as prowded in th;s rule, an adverse party may Tot rest upon the mere alleganons or dema]s of the

adversc party s p]eachngs, bnt the advarse party § response, by afﬁdav1ts or as otherwxse :

provxded “ must set forth spcc:ﬁc facts showmg that there is 2 genuine issue for trial.” Even if
~ the Plaintiffs wore correct that recovery of mental angmsh in a real property damagc case i

theoret:cally po.mble they have shown no evidence of such damages S0 as o create a tnalworthy o

issue.

The Court finds persuasive and adopts the reasohin'g of the United States District

Court and the Fourth Circuit in Proctor and hereby concludes that the Plamtxffs have no._' :

recoverable damages 4S a matter of state law

Bascd on the foregoing, IT IS HEREBY ADIUDGED AND ORDERED zhat_ '

summaly _]udgment is granted in favor of the Defendants and against the Plamtiffs, and this case

is he.reby DISMISSED with prc_;ud:ce

The objections and exceptions of the Plaintiffs are noted.

¥ The Clerk shall serve an attested copy of this Order on the following -

counsel of record:

Charles F. Printz, Jr., Esq.

Bowles Rice McDawd Graff & Love, LLP
Post Office Drawer 1419

Martinsburg, West Virginia 25402-1419

Paul G. Taylor, Esq.

Post Office Box 6086
Martinsburg, West Virginia 25402
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY WEST VIRGINIA 1
| CHARI.ES&KA’IHRYNBEAI—IM etal, . moq'ﬂ'

. Plaintiffs, S Ja'—FEPﬁ%oum

v, IR CIVIL ACTION NO. 03-C-13
' - JTudge Sanders (by designation)

7 ELEVEN INC. and MELISSA SPINKS

‘Defendants,

ORDER DENYING PLAINTIFFS’ MOTION FOR RECONSIDERATION
Tooeeeesn il tly D TON FUR RECONSIDERATION -

ON A PREVIOUS DAY came the...Plamtlffs by counsel, on the:r Motion for
Reconsideration of Oider Granting Defendant Summary Judgment, and the Defendants in
opposmon 10 said motion. The Court has studied the Plamuffs MOtan, the Defendants

Response and the Plaxnuffs Reply, and has concludcd that the Motion’ should be denied.

' * 'The Plaintiffs have styled their motion as a “Motion for Reconsideration.” The
West Virginia Rules of Civil Procedure do not permit a party to file a motion for reconsideration:

- instead, they allow a party to seek relief from a circuit court's order:

the West Virginia Rules of Civil Proceduxe do not recognize a

"motion for reconsideration." This Court will consider a motion for
reconsideration in one of two ways. If a motion is filed within ten
days of judgment, the motion 1s treated 2s a monon to slter or
amend judgment under Rule 59(e), Alternatively, if it is filed more
than ten days after entry of judgment, we look to Rule 60(b) to
provide the basis for analysis of the review.

Savage v. Booth, 196 W. Va. 65, 68, 468 S.E.2d 318, 321 (1996) (footnote omitted). Accord
Franklin D. Cleckley et al., Litigation Handbook on West Wrginia Rules of Civil Procedure 975
(2002). Given that the Plaintiffs’ Motion was filed within ten days, of the entry of the Court’s

January 4, 2007 order, the motion will be treated as one filed pursuant to Rule 59(e).
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Rule 59(e) sxmply provxdes that “any motton to alter or amend the _;udgment shall

be filed not later than 10 days after the entry of the judgment ” W Va R, Civ. P Rule 59(0)

(1993) 'I‘he West Virginia Supreme Court has prov1ded little gmdance to the circuit courts

regardmg the burden of proof a moving party must meet to suceeed on a mouon to alter or |

amend. HOWeVer because the West V1rg1ma rule is nearly identical to the federal nule, the

federal authorities interpreting Rule 59(e) are mstructive in makmg this determmatlon See- .

_ Cleckley et al. LGgazwn Handbaak on West Vzrgmm Rules of Civil Pracea'ure 974—975 (2002)

The draftsmen of Rule 59(e) had ﬂie “clear and narrow aim” of makmg it clear

that under the Rules of Civil Procedure, @ trial com't ‘possesses the power to rectify its own

mistakes in the period immediately following the entry of judgment.” W_hite‘ v.'New Hampshirf; N

Dep't of Employment Security, 455 U.S. 445, 450, 102 S.Ct. 1162, 71 L.Bd.zd 325 (1982). A

Rule 59(¢) motion “involves the reconsideration of matters properly encompassed ina decxswn_

on the merits.” J’ Wm Moore, Moore’s Federal Practice § 59 30[2][a]. A “motion to alter or
amend a judgment must demonstrate why the court should recons1der its previous decision and

set forth facts or law of a strongly convincing nature to induce the court to reverse its earlier

. decision.” Mpore 's Fed. Prae. § 59.30[3] (emphasis a_dded).

‘While the Rule itself provides no etandard for when a %riel court pagy grant such a
motion, courts interpreting Rule 59(¢) have found that the rule “permuts a ceurt to amend a
Judgment within ten days for three reasons: (15 to accommodate an intervening change in
controlling la\x;; (2) to account for new evidence not available at trial; or (3) to correct a clear
error of law or prevent manifest injustice.” 12 Moa.re ‘s Fed. Prac. §59.30[4]; EE&C v. Lockheed
Marﬁn Corp., 116 F.3d 110, 112 (4th Cir. 1997); accord Cleckley et al., Litigazz'e:e Handbook on

West Virginia Rules of Civil Procedure 974975 (2002). Tnal courts have “considerable
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djscrehon in determ;mng whether to grant or deny a motion to alter or amend [h]owever th:s_
dlscrcuon 1S not hmltless !he rccons1derat10n ofa prevmus order is an extraordmary mmcdy, to
be uscd sparmgly in thc mtcrests of ﬁnallty and conservanon of Judrclal resources.” 12 Moore s

Fed. Prac. §59. 30[4] (emphams added)

The lenuffs in this case do not allcge an mtervemng change in the Iaw or that o |

new evidence has come to light that was not prev;ously available, Instead, then' motion msts on

their arguments that the Court commmed an error of law that resuits in mamfest mJusnce The

Court has thoroughly reviewed the alleged errors cited by the Plaintiff, and finds none of them to _

be mcntonous The Court sees 10 good cause for altening or amendmg its _]udgment in tlus case

ACCORDINGLY the Plaintiffs’ Motmn for Reconslderauon of Order Grannng '

Defsndant Summmy T udgment is DENIED.
The objections and exccptioné of the Plaintiffs are noted.

¥ The Clerk shall serve an attested copy of this Order on the following

counsel of record:

Charles F. Prntz, .Tr , Bsq.
Bowles Rice McDavid Graff & Love LIP

Post Office Drawer 1419
Martinshurg, West Virginia 25402-1419

Paul G. Taylor, Esq,
Post Office Box 6086
Martinsburg, West Virgima 25402

EN'IE.RE):' 3'/’5 '[91

PATRICIA A.NOLAND -
CLERK. CIRCUIT COURT
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