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The Appellee has misstated a number of faéts and has placed the emphasis on

others in an effort to distract this Court’s attention away from the fact that:

1. The Circuit Court did not treat the motion to dismiss as a motion to dismiss,
quoting, rather, the standard for summary judgment and, more importantly,
reaching factual determinations that are reserved strictly for the fact finder; and

2. Plaintiffs’ expert witness has opined that the leaving of the blade in the hand on
July 8, 1995 is not the only breach of the standard of care committed by the _
Appellee; rather, each medical treatment thereafter, including October 22, 1998,
October 25, 1996, January 6, 1997, and January 8, 1997, when the Appeilant _
presented with pain and sweliing at the incision site, required, in order to comply
with the standard of care, the performance of an x-ray to eliminate the possibility
of & foreign body was required. :

The recognition of these two facts requires a reversal of the Circuit Court's order
dismissing this action but does not require this Court to (1) adopt the continuous
medical treatment doctrine; or (2) find that there are any exceptions to the ten year
statute of repbse as expressed in W. Va. Code § 55-7B-4. Rather, it merely requires
that this Court find that the Plaintiffs/Appellants can prove a set.of facts that would
ehtitle them fto relief. John W/, Lodge Distribution Co., Inc. v. Texaco, Inc., 161 W. Va.
603, 245 S.E.2d 157 (1978), that is:

(1) that the October 22, 1996, October 25, 1996, January 6, 1997, and/or January 8,
1997 treatments constitute one or more breaches of the standard of care.

required of Defendant/Appellant separate from the operation, itself; and

(2) in the exercise of reasonable care Plaintiff/Appellant did not know or should ot
have known of the existence of the blade in his hand until July 6, 2005; and

(3) that the failure to x-ray the Piaintiff/AppeI!ant’s hand on one or more of those
occasions caused him injury; and '

(4) that the Plaintiffs/App'e'llants have suffered damages 'és a result of such injury.




Th.e Plaintiffs will prove (1) above by tne testimony of their expert witness, Edward
Q. Eskew, D.O., and submitted the opinions to the Circuit Court in support of this factual
issue.

The Plaintiffs are entitled to have a jury to determine (2) above, as whether the
Plamtrffs knew or should have known of the existence of an actionable i injury is a
question left to the finder of fact. Gaither v. City Hospital, Inc., 199, W. Va. 708, 714-
715, 48% S.E.2d 901, 909-10 (1997); and Hifl v. Clarke, 161 W. Va. 258, 262, 241
S.E.2d 572, 574 (1978).

The F’_Iaintiffs will prove (3) above by testimony of their expert witnesses, Dr.
Eskew, and a vocational expert.

Finally, the Plaintiffs are entitled to have a jury determine (4) (damages) above.
Thus the Piaintiffs can and have met their burden on the motion to dlsmlss even if this
Court decides not to address the application of the continuous medrcal treatment
doctrine.

However this case is unlquely poised to have thls Court address the issue of the
apphcabllrty of the contmuous medical treatment doctrine in West Virg:nla The
Appellee contends that this Court rejected the apphcatlon of the continuous medical
treatment doctrine in the case of Jones v. Aburahma, 215 W.Va. 521, 600 S.E.2d
233 (2004). In Jones, the plaintiff did not directly r_aise. the issue of the application of the
contin'uous medical treatment doctrine in her brief; rather, the plaintiff argued that
because the hospital fa;led fo timely supply copies of medlcal records the statute of

Ilmltattons should be tolled under the fraud exception. Further, there was no indication



in the record that the plaintiff in Jones alieged any medical malpractice as a result of
subsequent treatment. On that limited argument, this Court found that:
The record reveals that Ms. Jones knew, or reasonably should have
known, of the appellees’ alleged negligence on or before October 1, 1998.
The appellants make no allegation, and we see no evidence in the record
of any malpractice on November 23, 1998. The treatments that Ms. Jones
received from the appellees after October 1, 1998, were not additional
acts of malpractice, but treatment for the alleged medical malpractice that
had already occurred. In the instant case, the statute of limitations begins
to run at the date of injury-not from the last date of treatment. The circuit
court correctly found that the statute of limitations was triggered for Ms.
~Jones' medical malpractice action on October 1, 1998,
Jones v. Aburahma, 215 W .Va. 521, 524, 600 S.E.2d 233, 236 (2004). While it certainly
appears that this Court did not believe that the subsequent medical treatment tolled the
‘running of the statute of limitations, without discussion of the continuous medical
treatment doctrine, it is unclear whether this Court was asked to adopt such doctrine.
The instant case, while not requiring the adoption of the continuous medical
~ freatment doctrine, presents an excellent opportunity for this Court to directly address
the doctrine. As noted in the Brief of the Appeliant, this Court has adopted the doctrine
as it relates to legal malpractice. It seems only reasonable to conclude that this Court
‘would adopt the doctrine as to medical malpractice if called upon directly to do so. The
Appellants, herein, request that this Court do just that.
~ The Appeliee makes a great pdint to argue that the'statuté of repose places a ten
year limit on the filing of medical 'malpra_c‘tice actions regardless of the date of
discovery. By reiterating this point, Appellee is apparently trying to convince the Court

that the Appellants are arguing against this point. This is wholly not true. The ten year

statute of repose is absolute and the discovery rule does not extend the ten years. This



is not a point of contention with the Appellants. In this case, it is the start of the ten
years that is at issue. It will be a matter for the jury to decide whether_ the discovery rule
extends the two year statute of limitations. At issue here is when the ten years began.
There are a few choices.

The Appe"ee argués that the only date upon which the ten years could, under
any set of facts, begin to run was July. 6, 1995, the date of the surgery. However, the
Appeltéhts argue that the ten years, under the set of facts supported by their expert, Dr,
Eskew, began anew on October 22, 1996, and again on October 25, 1996, and again
on January 6, 1997, and, finally, again on January 8, 1997. This is because the expert
states that medical malpréctice was committed by the Appellée on each of these dates.

- Also, under the continuous medical treatment doctrine, the ten years began on January
8, 1997, the last date that the Appellant treated with the Appellee for the condition of his
hand. Thus, the discovery rule does not come into piay until the factual issue is decided
whether the two year statute of Ilmltatlons ran two years after these dates or two years
after the Appellant dlscovered the blade in his hand durlng an x-ray. Thus, this red
hernng set out by the Appellee is an attempt to divert this Court s attention from the real
issue.
In concl_usioh, the Abbeltants ‘respectfully request that this C’ioUrt rule:
1. That the cause of éction for médtCat matpractice did not begin to accrue unti
| Januéry 8, ‘i997,- the t:late of the last medical treatmént of the Appellant; or in |

the alterhétive; ,



2. That the ten year statute of repose does not bar an action filed on August 3,
2006, because the malpractice occurred on October 22, 1996, October 25,

1996, January 6, 1997 and January 8, 1997.
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