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IN THE STATF. OF WEST VIRGINIA SUPREME COURT OF APPEALS

At Charleston

BRIEF OF APPELLANT, WEST VIRGINIA SECONDARY
SCHOOL ACTIVITIES COMMISSION

0.J. MAYO, )

__. )

Plaintiff/Appellee, 9

| )

V. ) Appeal No.: 33838
| ) |

WEST VIRGINIA SECONDARY ) :_
SCHOOL ACTIVITIES COMMISSION, ) i
)
Defendant/Appellant. )
‘

Comes now the Appellant (Defendant below) West Virginia Secondary School
Activities Commission (hereinafier “WVSSAC”) and submits the tollowing Brief in
‘support of its appeal. Copies of the WVSSAC' Rules for 2006-2007 cited herein are |

appended to this brief,

- oy

PROCEEDINGS IN THE CIRCUIT COURT

On Janvary 30, 2007 the Appellee (Plaintiff below) O.J. Mayo filed a verified
Complaint seeking an Injunction prohibiting the WVSSAC from enforcitig iis Rule §127-
4-3.7.3, which rule mandates an automatic tworgame suspension when a high school

basketball player is ejected from a game. On the same date the Circuit Court of Cabell

Couhty entered an Ex Parte Order granting the requested Injunction.



The matter was heard on February 9, 2007, and the issues involving the requested

Injunction were resolved by agreement.

. On April 5, 2007 the Circuit Court entered an Order reciting the terms of the

agreement of lthe parties. In a.ddition, the Court’s Order of April 5 struck down as
unconstitutional WVSSAC Rule 127-3-8.5 — a rule not at issue in the case, and not
mentioned in pleadings filed by either party. The Court also awarded Piaintiff attorney
_fees.

On April 1;, 2007 the WV.SSAC filed a Motion to Alter or Amend Judgment,
PIainﬁff filed a response on May 7, and the motion was heard on May 9. On May 21,
2007, the Court entered an Amended Order (1) granting the Plaintiff’s requeét to
supplcment the record; .(2) vacating the injunction entered on January 30, 2007 that
enjoined the WVSSAC from enforcing the two-game suspension resulting from the
ejection; (3) striking down WVSSAC Rule §127-3-8.5 except as it applies to injuncﬁive
- relief in Which a judge makes a speciﬁc finding that the restraining order or injunction
was not justified; (4) striking down WVSSAC Rule §127-3-15.3 because it does not
- provide for an administrative review pf a referee’s decision-to eject a student athlete; (5)
finding that the WVSSAC is a statutorily-c?eatedmagency of West Virginia State
government; (6) awarding PIaiﬁtiff attorney fees and costs; and (7) requiring the

WVSSAC to amend its rules to conform to the Amended Order.
STATEMENT OF FACTS

On January 26, 2007, during a basketball game played at the Charleston Civic

Center between Huntington High School and Capitol High School, the Appellee O.J.



t

Mayo, a _student at Huntington High School, was ejected upon receiving his second

‘technical foul.. WVSSAC Rule §127-4:3.7.3 provides that studerﬁ athletes who are
ejeeted from athletic contests are automatically suspended for an additional period ~ in
basketball, two additional games. Follomng the assessment of his second teehmcal foul
Plaintiff approached and had physical contact with a referee Plaintiff was subject to an
additional sanctlen for baving physical contact with an official, in violation of a
WVSSAC Rule whlch prohlblts “laying hands” on a referee. (WVSSAC Rule §127-4 —
372).
On Janudry 30, 2007, the Plaintiff filed a civil action seekmg an mjuncuon
prohibiting the WV%AC from enforcing the automatic two- game euspensmn stemming

from Plaintiff’s ejection, and on that day the Circuit Court of Cabell County, ex parte,

ordered that the Plaintiff remain eligible o participate in interscholastic athletics until the

matter could be fully heard.

The matter was set for hearing on February 9, 2007. Prior to the hearing
Huntihgton High School determined to subject Mr. Mayo to a fourteen day suspension
for having physical contact with an official. A fourteen day suspension Would have
resulted in Mr Mayo missing four (4) basketball game: |

In view of the action of Huntington High School, prior to the hearing the
WVSSAC proposed that the. injunction be vacated by agreement, and as part of the
agreement represented that the WVSSAC would defer to Huntington ngh School on the

question of the appropriate sanction for M. Mayo having physical contact with an

official, and in addition would agree that the automatic two-game suspension stemming




from the ejection could be served concurrently with the suspensibn imposed by
Huntington High School.

. The Plaintiff declined the WVSSAC’s proposal, and the matter proceeded to
| hearing on February 9. During a recess of the hearing Huntington High School (which
was not a party to the litigation) agreed to reduce its suspension- from 14 to 13 days,
which would result in Plaintiff being suspended for a total of three games rather than
four. At that point M. Mayo aécepted the proposal previously offered by the WVSSAC,
and the parties advised the Court that the parties had reached an agreement resolving the
case, which agreement provided that the infunction be dissolved and that the automatic
two game suspension stemming from Mr., Mayo’s gjection would be served concurrently
-with the suspension imposed by Huntington High School as a -sanction for having
physical contact with an official.

Following the February 9" hearing the Court entered an Order on April 5, 2007,
which recited the ferms of the agrecment, but also found that Rule §127-3-8.5 was
unconstitutional, even though the rule was not been mentioned in any of the pleadings,
and was not at issue between the parties. Rule §127-3-8.5 states:

- e
“If a student is ineligible according to WVSSAC rules but
is permitted to participate in interscholastic competition
contrary to such WVSSAC rules bui in accordance with the
terms of a court restraining order or injunction and said
order or injunction is subsequently vacated, stayed,
reversed or finally determined by the courts that injunctiye
relief is/was not justified, any one of the following actions

may be taken in the interest of fairness or restitution to the
competing schools.”




The Court held that Rule §127-3-8.5 was unconstitutional except when “a judge makes.a
specific ﬁnding in a final determination that the restraining order or injunction is/was not

justified.” The Court also awarded Plaintiff attorney fees.

On April 16, 2007, the WVSSAC filed a Motion to Alter or Amend Judgment,

On May 7, 2007, Plaintiff filed a response to WVSSAC’s Motion, The motion was heard .

on May 9, and on May 21 the Court entered an Amended Order (1) granting the
Plainﬁff’ s réquest to supplement the record; (2) vacating the injunction entered on
January 30, 2007 1:‘r-iat enjoined the WVSSAC from enforcing the two-game suspension
resulting from the ejection; (3) striking down Rule §127-3~8.5  except- as it applies to

injunctive relief in which a judge makes a specific finding that the restraining order or

injunction was not justified; (4) striking down Rule §127-3-15.3 because there is no

provision for administrative review of a referee’s decision to eject a student athlete; (5)
{inding that the WVSSAC is a statutorily-created agency of West Virginia State
government; (6) awarding Plaintiff attorney fees and costs; and (7) requiring the

WVSSAC to amend its rufes to conform to the Amended Order.

ASSIGNMENT OF ERKORS
L
The Circuit Court of Cabell County erred in holding that
the WVSSAC’s failure to establish an administrative
review process prior to imposing a multiple-game
suspension is  arbitrary and capricious, and < an
unconstitutional denial of due process rights.

.
The Circuit Court of Cabell County erred by addressing
WYVSSAC Rule §127-3-8.5 because there was no case or
controversy regarding the Rule.




- HI.
The Circuit Court of Cabell County erred in finding that
WYVSSAC Rulé §127-3-8.5 is unconstitutional.

- I \
The Circuit Court of Cabell County erred in finding that
the WVSSAC is a state agency established by W. Va. Code
§18-2-25, : -

V'. )
The Circuit Court of Cabell County erred in awarding
attorney fees and costs to the Plaintiff.

POINTS AND AUTHORITIES

L
The lack of an administrative review process of a referee’s
decision to eject a student-athlete, resulting in a multiple
game suspension, is not uncenstitutional, not arbitrary, and
not capricious. :

In paragraphs 14 and 15 of its AMENDED ORDER, the Circuit Court held:

“14. Rule 127-3-15.3 is inequitable and violates the
doctrine of fundamental fairness. The failure of the
WVSSAC to establish an appeal process available before
enforcement of the punishment is clearly wrong. The
current regulations are repugnant to any notion of due
process. Balancing the mandatory, unreviewable sanction
of a multiple-contest suspension against the limited
resources necessary to ensure equity and an opportunity for
a student-athlete to be heard results in this Court’s {inding
that the appeal process is indeed lacking in fundamental
fairness.”

“I5. The Court finds that the WVSSAC’s failure fo
establish an administrative review process to address
material, substantive issues prior to imposition of a
multiple-game suspension is arbittary and capricious, and
accordingly, held null and void and is hereby struck down.”

The automatic suspension réquired By Rule §127-4-3.7.3 is simply a consequence

of a referee’s decision to eject a student-athlete from a basketball game. Requiring a




hearing is to invite the couris to review a referee’s judgment-call in assessing two
technical fouls to a player during a game. Even the Circuit Judge acknowledged this;
paragraph 5 of his Amended Order states:

“The two-game suspension resulting from a basketball

player being ejected for recetving two technical fouls

during a game is a portion of the sanction resulting from

the decision of the game officials to assess two technical

fouls. A review of the suspension wouid necessarily

involve a review of the decision of the referee to assess a

technical foul.”

In Paragraph 14 of the Amended Order the Circuit Judge stated that he balanced
the mandatory sanction against the resources necessary to provide a student-athlete witha
hearing. However, there was no evidence in the record upon which the Court could have
balanced those interests. In Gallery v. WVSSAC this Court declined to exercise its
discretion. to address technically moot issues because, with fespect io collateral
consequences, “on the record before us, we have no idea of the scope of those
consequences, other than our speculation” and with respect to public interest in the issue,
“again because of the limited record before us, we similarly have no idea of the scope of
the public interest involved in the issues that were before the circuit court.” 205 W.Va,
'364,' 367, 518 S.E.2d 368 (1999). Clearly, the record in this case is devoid of any
evidentiary basis for balancing the mandatory sanction against the resources necessary to
provide a student-athlete with a hearing challenging ejection from a high school athletic

_ . :
contest and the resulting suspension.
If such a record had been developed, it'would have demonstrated the marked

decline in gjections for “flagrant fouls” which has ensued following the adoption of the

multi-game suspension rule. In addition, had such a record been developed it would have




demonstrated that simply obtaining qualified officials is a real problem facing high

school athletics, and that establishing an administrative procedure to consider an “appeal”

of a referee’s decision would exacerbate that problem. Rule §127-3-15.3 recognizes the

inherent difficulties tﬁe administration of high school athletics would face if student-
athletes were permitted to appeal the decision of a referee to eject, with the cons’equ.ént
automatic suspension. Clearly the rule is rationally related to a legitimate purpose.

The WVSS{}C’S failure té establish an appeal process before imposing a
multiple-game is n;t arbitrary and capricious. Plaintiff argues that his due-process rights
were violéted by WVSSAC Rule §127-3-15.3, which provides that “[tlhe protest of a
contest or ejection will not be allowed.” However, participation in interscholasﬁc_ sports

is not a liberty or property interest that is constitutionally protected. The issue of whether

the right to participate in interscholastic athletics is “fundamental” was decisivel_y put to-

rest by this Court in Bailey v. Truby, which held that:

“Participation in interscholastic athletics or other
nonacademic extracurricular activities does not rise to the
level of constitutionality protected ‘property’ or liberty’
interest.” Bailey v. Truby, 174 W.VA. at 20, 321 S.E. 2d
302, 314 (1984).

Moreover, this Court concluded that:

“Participation in nonacademic extracurricular activities,
including interscholastic athletics, does not rise to the level
of fundamental or constitutional right under the article of
the State Constitution granting students the right to a
thorough and efficient education, and thus, regulation of
such activities need only be rationally related to a
legitimate purpose.” 174 W.Va. at 20; 321 S.E. 2d at 314.

Bailey v Truby makes clear that Plaintifl has no constitutionally protected interest

in participating in interscholastic sports and is not entitled to any procedural due process



protections. Accordingly, the Circuit Court’s conclusion that §127-3-15.3 is “repugnant
to any notion of due process” is in error.
1L

There is no Case or Controversy Involving the
Constitutionality of WVSSAC Rule §127-3-8

In paragraphs 16 and 28 of its AMENDED ORDER, the Circuit Court held:

*16. Although not mentioned in the Plaintiff’s Complaint,
the Court expressed deep concern about the possibility of
Huntington High School being required under Rule 127-3-8
to. forfeit basketball games in which the Plaintiff
participated in pursuant to the injunction.”

“28. Therefore, since it is foreseeable that the issue of the

possible application of the forfeiture rule to other aggrieved

parties who seek a remedy in court will arise again, the

court finds that the question remains justiciable for future -

guidance and it is appropriate for the Court to rule on this

issue. Israel v. West Virginia Secondary Schools Activity

Commission, 182 W.Va. 454, 388 S.E.2d 480 (1989).”

The forfeiture rule (WVSSAC Rule §127-3-8) was never at issue in this case.

The Plaintiff did not question the constitutionality of the forfeiture rule in this
proceeding. When the Court expressed concern about the forfeiture rule, Counsel for the
WYVSSAC stated on the record that the forfeiture rule was not an issue in this proceeding,

and that, whatever the outcome of this case, the forfeiture rule would not be invoked. But

for the Court sua sponte having expressed concern about the possibility of Huntington

High School being required to forfeit basketball games in which the Plaintiff participated -
: N

pursuant to the injunction, no discussion whatsoever of the forfeiture rule would have
arisen in the context of this case. “[A] court cannot adjudicate a controversy on its own

motion; before it can act there must be proper application'invoking the judicial power of

S



the Court to htlgate the matter at issue,” The' Board of Ed. of County of Berkeley v. W.
HarleyMller Inc. 159 WVa 120, 131,221 S.E. 2d 882 (1975).

. The Circuit Court relied heavily upon Israel to justify issuing an opinion on the
forfeifure rule. In Isfael, a female student instituted an actién challenging the WVSSAC
rule prohibiting gitls from participating on a boys’ team When the school maintains a
separate giﬂs’ téam in the same or related sport.'. The plaintiff contended that the ﬁle
violated the Equal anotec%ion Clause of the Four_teenth Amendment of the United Stateé
Constitution and ec;,lal protection. principles embodied in the West Virginia Constitution,
The case reached the ij.preme Court of App_eals well after the plaintiff had graduated.
from high school dl‘ld entered college, and was therefore technically moot. The Court

held in ?yllabus Point ]

“Three factors to be considered in deciding. whether to -
address technically moot issues are as follows: first, the
court will determine whether sufficient collateral
consequences will result from determination of -the
questions presented so as to justify relief; second, while
technically moot in the immediate context, questions of
great public interest may nevertheless be addressed for the
future guidance of the bar and. of the public; and third,

issues which may be repeatedly presented to the trial court,

yet escape review at the appellate level because of their
fleeting and determinate nature, may appropriately be
decided.” Israel, 182 W. Va. 454, 388 S.E.2d 480.

The Court declined to dismiss Jsrael as moot, noting that the brevity of the
baseball season made it is unlikely, if not impossible, to fully litigate a gender
discrimination claim, holding that there were sufficient collateral consequences to justify

relief, and holding that the claim was justiciable because it involved a vital public

function,

10




The.ﬁcircumstances that justified the decision in Israel are simply not present in
this case. First, the constituﬁoﬁality of the rule in Israel wds directly attacked and was .
the central .issue. in the case. In contrast, the forfeiture rule was never 'menti(-)'hed in the
piéadings and was never an issue in this case, Second, while both high-school baseball
and basketball seasons are relatively brief, fhe fleeting nature of a studént not being able
to participate because of gender is not analogous to the possibility of victories being |
forfeited. And thil:d;, the issue in Israel was gender dis_criminatior_l, which is cl‘early an
issue of compeiling public interest. Had the for‘feiture rule been an issue in 'thjs case (it
was not), the possibility of an adjustment to a team’s won - loss fecord, while important,
is clearly not an iésue of comparable magnitude to the gender-discrimination issue rais.ed
in Israel, | |

In Gallery v. WVSSAC, 205 W, Va. 364, 518 S.E.2d 368 (1999); a homeeschooled_
student attacked the WVSSAC rule that prohibits home-schooled étudents from
participating in interscholastic athletics. However, by the tiﬁe the appeal of the Circuit -
Court ruling reached this Court the issue was moot because the plaintiff had enrolled in
the public schoo! system. Rerin'g on the criteria articulated in Israel,‘this Court declined
to address the technically nidot issue. /d. at 36?, 518 .S.E.Zd at 372.  While
acknowledging that there “probably would be some dt;gree of collateral consequences
from declining to assess the validity of the SSAC’s blanket ban on home-schooled
students’ participation in interscholastic athletics” the Court held: “[b]\:,lt on the record

before us, we have no idea of the scope of those consequences, other than our speculation

that they are probably not great.”

11




~ While the limited record in Gdllery was a factor in this Court’s determinétion not
to decide the caée, with respect to the forfeiture ruie thé record in this case is even more
| limited. In fact, there is literally no record dealing with the forfeiture rule: it was not.
mentioned in any pleadings, and Was not raised by any litigant. Inétead the Court raised
the issue on its own motion, and proceeded to rule without the beneﬁt of any developed
record Whatsoever Accordingly, there likewise is no ev1dent1ary basis upon which any
public interest in 1he forfelture rule may be evaluated. And hke the issue in Gallery (and
unlike fsrael), the forfeiture ruie does not inherently evade Jud101a1 review. If the
forfeiture rule was the subject of an actual case in controversy, and was challenged in the
judicial system, the chaﬂenge would not become moot with the gradudtmn 01‘ a studeént
.athlete As the court stated in Gallery, “if this issue remams alive, we should expect to
see another case where a live controversy is presented to this Court.” /d.
In conclusion, the Petitioner submits Vthat questions regarding the constitutionality
of the WVSSAC’s forfeiture rule ate not of such ﬁlagnitude, or of such signiﬁcahce to the
pubfic as to warrant the Court undertakiﬁg to issue what is essentially an advisory

opinion. Siate v. McCartney, 159 W.Va. 829, 228 S.E. 2d 278 (1976).

oo

I
WYVSSAC Rule §127-3-8.5 is not Unconstitutional

The Circuit Judge held in paragraph 21 of its AMENDED ORDER as follows:

“21. Therefore, Rule 127-3-8.5 is struck down as
unconstitutional except as it applies to restraining orders or
injunctions that are specifically found by a court not to
have been justified.”

12




WVSSAC Rule §127-3-8.5 provides:

“If a student is ineligible according to WVSSAC rules but
is permitted to participate in interscholastic competition
contrary to such WVSSAC rules bui in accordance with the
termas of a Court restraining order or injunction and said
order or imjunction is subsequently vacated, stayed,
reversed or finally determined by the courts that
injunction relief is/was not justified, any one of the -
following actions may be taken in the interest of fairness or
restitution to the competing schools”. (Emphasis added).

127-3-8.51  Require that individual or team and
performance records achieved during participation by such
ineligible student shall be vacated or stricken.

127-3-8.5.2  Require that team or individual victories shall
be forfeited to opponent(s).

127-3-8.5.3 Require that team or individual awards earned
by such individual or team be returned to the Commission.”

Petitioners would ﬁrét, submit that the rule is not iﬁ conflict with the Court’s
- holding. The Court held that the forfeiture rule is not unconstitutional with respect to
restraining orderé or injunctions, if .the court makes a épeciﬁc finding in a final
- determination that the restraining order was not justified. By its terms, the forfeiture rule
does not come into play untﬂ a court order or injunction is subsequently vacated, stayed,
reverséd or finally determined by the Courts that inj ungtive re_ﬁef was not justified. If the
WVSSAC’s forfeiture rule and the forfeiture rule as modified by the Court;s ruling can
be distinguished, then that may well be a distinction without a difference.
In any event, if it can be argued that there is a difference in fhe effect of the
language in the rule and the language in the Court’s ruling, the Petitioner would submit
that throughout the existence of Rule §127—3—815 it has always been interpreted and

applied by the WVSSAC in a manner consistent with the language contained in the

Court’s Order.,

13



IV,

The WVSSAC is not an
Administrative Agency of the State

In its AMENDED ORDER The Cir_cuit Court held in péragraphs 30 and 34 as
- follows: o : _

“30. Defendant WVSSAC is an organization established by
West Virginia Code §18-2-25 as an administrative agency
of the state and a participating public employer in the West
Virginia Public Employees Retirement System. 58 W. Va.
Op. Atty. Gen 151, 1980 WL 119398 (W.Va.A.G)). The
Defendant WVSSAC is a state agency whose funds may be
invested in the Consolidated Investment Fund established
pursuant to W.V. Code §12-6-1, et seq. 61 W. Va. Op.
Atty. Gen. 72, 1986 WI. 288932 (W.Va.A.G.).” :

“34. Thus, the court finds that the WVSSAC is a
statutorily-created agency or instrumentality of West
Virginia state government,”

Notwithstanding the Circuit Court’s ruling, the West Virginia Secondary School
Acﬁvitieé Commission WVSSAC is a private, voluntary association of principals of West
Virginia private, public aﬂd_ parochial schools. It was organized on June 17, 1916, and
has existed continﬁously since that dafe. _ _

The Supreme Court of Af;peals squarely addre;ed the status of the WVSSAC in
Manchin v. WVSSAC, and held: |

“The West Virginia Secondary School Activities
Commission (‘the SSAC®) has been in existence singe
1916. Its members are principals (or their representatives)
of secondary schools (essentially junior and senior high
schools) in those counties which, through their county
Board of Education, have elected to delegate control of
their interscholastic athletic events and band activities to
the SSAC. Parochial and private schools may also delegate
to the SSAC the control of these types of extracurricular
activities.” 178 W.V. 699, 700, 364 S.E. 2d 25 (1987).

14




This Court further held:

“From its inception fn 1916 until January, 1967, the SSAC
was an unincorporated association. From January, 1967
until voluntary dissolution in December, 1969, it was a
corporation under the name of the West Virginia Secondary
School Activities Commission, Inc. . Upon dissolution of
the corporation the SSAC reverted fo its status as -an
unincorporated association.” Jd. at 700.

While there is language in WV Code §18-2-25 {(enacted in 1967) which states that
the WVSSAC “is ".__h'ereby established”, the WVSSAC was m 'existel.lce more ihan fifty
years. prior to the enactment .of that statute. Rather than. “create” or “establish” an
Organiiation which had been in existence for more than fifty years, §.18~2-25 simply gave
coﬁnty boards of education specific statutory authorization to delegate cbntrol,
supervisién .and r‘egulationf of intefscholastic athletic events and band activities fo the
WVSSAC. The Supreme -Court ﬁf Appeals in Manchin dealt with the statutory language
régarding the “establishment” of the WVSSAC in footnote 9, which provides: |

“The Court, in State ex rel West Virginia Secondary
School Activities Commission v. Oakley, 152 W.V., 533,
164 S.E. 2d 775 (1968), noted that the incorporation of the
SSAC (for a brief period of time) was accomplished by
formation under the General Corporatégn. Law, not by the
‘hereby established” language of W.V. Code § 18-2-25
[1967].  The SSAC was already established as a
corporation when the statute was enacted. Therefore, the
statute only accorded statutory recognition to the pre-
existent organization.” /d 152 W.V. 535, 537, 164 S.E. 2d
777, 778. In that case the Court held that a Circuit Court
Jacked jurisdiction to consider an appeal of a decision *of
the SSAC’s Review Board. The judicial review provisions
of the State Administrative Procedures Act were ruled
inapplicable. Implicit in this ruling is a determination
that the SSAC was not a state ageney,” (emphasis
added).
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In Blower v. West Virginia Educ. Broad, Auth.,-lSZ W. Va. 528, 389 S.E.2d 739
(1990) the Court set forth the following criteria for determining whether an entity is a.
- state agency:

“Thus, from our prior cases determining whether a
particular organization is a state agency, we have examined
its legislative framework. In particular, we look to see if its
powers are substantially ‘created by the legisiature, and
whether its governing board's composition is prescribed by -
the legislature. Other significant factors are whether it can
operate on a statewide basis, whether it is financially
dependent on public funds, and whether it is required to
deposit its funds in the state treasury.” JId. at 530, 389
S.E.2d-at 741.

The issue in Blower was whether the West Virginia Educational Broadcasting
Authority was a state agency. Applying the analytical framework prescrib‘éd by Blower,
it is clear that the WVSSAC is not an agency of the State. First, its powers were not
substantially created by a Legislature. The WVSSAC — a voluntary association of
secondary school principals — has exercised the supervision, control and regulation of
interscholastic athletics in West Virginia continuously since 1916, With the enactment of
WV Code §18-2-25 in 1967, the Legislature formally authorized County Boards of
Education to delegate to the WVSSAC the Asuper?ision, control and regulation of
interscholastic athletics. The Iegis'lation did not “substantially create” the powers of the
WVSSAC.

In contrast, the EBA was created by an act of the legislature, and the creating
legislation designated the EBA a “public benefit corporation.”

Second, while the composition of the EBA is established by statute, and its

eleven-member governing board includes four state officials and seven members

appointed by the governor with the advice and consent of the senate, the composition of
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the WVSSAC’s governing board is established bjf the organization itself,
specifically, the Constitution of the WVSSAC, in that section titled

provides:

“The West Virginia Secondary School Activities
Commission shall be composed of the principals or
designee’ of those public or private secondary schools
which have certified in writing to the State Superintendent
of Schools that they have elected to delegate the control,
supetyision and regulation of their interscholastic athletic
and‘band activities.” WVSSAC Rule 127-1-4.1

‘More

“Membership,”

And that section of the WVSSAC Constitution entitled “Administration”

provides:

“3.1. The administration. of the West Virginia Secondary
School Activities Commission shall be vested in the
secondary school principals heretofore defined as members
and who shall constitute a Board of Control. Said Board of
Control shall determine the regulation of interscholastic
athletic and band activities among the school’s represented
by the members of said commission and shall have charge
of all funds of said commission, and in order to expedite
the regulations of said activities shall delegate and assign to
the Board of Directors hereinafter constituted, and the
Executive Director, hereinafter constituted and working

through the Board of Directors, authosity to interpret and

enforce these regulations. Said Board of Control shall
delegate and assign to the Board of Trustees, hereinafter
constituted, the power and authority to hold title to and
manage the property owned by said commission. These
regulations of said commission shall be the articles, rules,
explanations and interpretations which have been voted
upon and approved by a majority vote of the members of
the Board of Control present and voting at the annual

- meeting of said commission. Fifty (50) members shall

constitute a quorum for the {ransaction of all business at
said annual meeting and approved by a majority vote of the
members of the Board of Control present and voting at the
annual meeting of said commission.
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5.2. At the annual or called meetings of the Board of
Control of the West Virginia Secondary Schoo! Activities
Commission each member shall have one vote on each
question or proposition under consideration. A member
may appoint, by a written statement to the President of said
commission, the assistant principal or other member of the
faculty to represent the school at meetings of the Board of
Control but no such appointment shall absolve the member
of his responsibility as defined in these regulations.

3.3 The Board of Control of the West Virginia Secondary
School Activities Commission shall, at its annnal meeting,
elect officers of the commission and define their duties as
provided in §127-1-6 of these regulations. The officers so
elected shall be members of the Board of Directors of the
West Virginia Secondary School Activities Commission
with the powers and duties assigned to it by §127-1-8 of the
regulations of said commission. Said Board of Directors
shall be the executive body of the commission and shail
administer the reguiations of the commission. F urther, said
Board of Directors shall enforce the provisions of these
regulations through the application of penalties provided
under §127-6-2 of thesc tegulations. Adjudication of

- disagreements and disputes among members of the
commission shall be one of the chief duties of the Board of
Directors. Such adjudication may, however, be appealed to
the Review Board.

Third, both the EBA and the WVSSAC operéte on a statewide basis. This is the
only criteria set forth in Blower for determining Whethgr an entity is a state agency which
the WVSSAC meeté, and operating statewide in and of itself canﬁot render an entity a
state agency.

Fourth, the Activities Commission is not financially dependent upon public funds.
Unlike the EBA, which receives legislative appropriations, the WVSSAC does not, and

has never been the recipient of public funds, The EBA is authorized to receive property

in the State’s name; the WVSSAC has no such authority.
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Fifth, the final criteria articulated in Blower for determining whether a particular
organization is a state agency is whether it is reqﬁired to deposit its funds in the state
treasury. This Court held in State ex rel. Manchin v. WVSSA C:

“It is clear, therefore; that monjes of the SSAC have been
classified by the Legislature as ‘quasi-public funds®, not State
funds. Like the funds of a parent/tcacher organization, or of a
county Board of Education or County Commission, and subject to
similar accountability, the funds of the SSAC are not ‘monies due
the State’, as set forth by the Legislature in WV Code, 12-2-2
(1983). 178 W.Va. 699, 703, 364 S.E. 2d 25, 29 (1987) (footnote
omitted). L
While the EBA is required to deposit its monies with the state treasurer; the monies
received by the WVSSAC are quasi-public funds that do not have to be accounted for
under W.Va. Code §12-2-2.

To reiterate, applying the criteria set forth in Blower to determine the status of an
entity makes clear that the WVSSAC is not a state agency. But for the fact that it
operales statewide, none of the indicia of state agency described in Blower are present
with the WVSSAC.

The intertwinement between WVSSAC and private and parochial schools also

" _
indicates the private and voluntary natuse of the WVSSAC. The membership of the
WVSSAC includes principals of parochial schools organized and supported by particular
religions. This fact, and Circuit Court’s holding that the WVSSAC is a state agency must
hS
be reconciled with the First Amendment of the United States Constitution’s guarantees of
religious freedom, and with what may be even sfronger guarantees of religious freedom

contained in Article 3, Section 15 of the Constitution of the State of West Virginia.

The last sentence of W. Va. Code §18-2-25 reads as follows:
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‘Any such. private or parochial secondary school shall

receive any monetary or other benefits in the same manner

and in the same proportion as any public secondary

school.”
Monc;tary benefits are provided to schools qualifying for state p_iayoffs, to help defray
traveling expenses_. If a parochial school qualiﬁés for a sate playoff, then WVSSAC
monies will be: uéed té defray the I:raVGl.ing expenses of the parochial schools. If the
WYVSSAC were a state agency, would this not brpach the quéstion of establishing a state
religion? | |

Moreover, the assets of the WVSSAC belong to its members, including private

and parochial schools. If by judicial fiat the WVSSAC suddenly becomes a state agency,
~ would no\tx :;uch a ruling amount to an unconsmutlona] taking of the assets of the
WVSSAC’s private and parochial school members?

Also, the memBers of the WVSSAC are not ofﬁcia].s and employees of ar S;Lte
agency. As set forth in the that portion of its Constitution quoted above, the membership
of the West Virginia Secondary School Activities C_o_mmiésion is composed of the
principals of those public or private secondary schools which have elected to delegate the
éontrol, supervision and regulation of their interscholastic athletic and band activities to
the WVSSAC, | |

While it is correct that employees of the WVSSAC participate in the West
Virginia Public Employees Retiremgnt System, that fact does not rendexthe WVSSAC a
State agency. A number of different entitiés which are clearly not state agencies are
permitted to participate in various public retireﬁlent programs. For example, the West

Virginia Association of Counties, the W.Va. Municipal League and the County

Commissioners’ Association are each organizations whose reasons for existence include
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lobbying the legislature on behalf of their members, | The employees of each of these
organizations are members_ of the .Public Employees Retirement System. But
participation in ..the- Public Emﬁloyee_s- Retirement System does not make these
organizations stafe agencies.

Likewise,. the President of the West Virginia  Education Association and the
Presideﬁt‘of the American Federation of Teachers for Wes‘f Vifginia both work full-<time

for their respective organizations, and receive salaries from those organizations. The

Presidents of both drganizations are permitted to parficipate in the West Virginia

Teacher’s Retirement System, and their years of service while working. for their
respectlve orga.mzauons and the salaries earned in that capacity count toward iheir
pensions from the T eacher\s Reurement System. W. Va. Code §18- 7A 17(f). Such
part101pat10n does not make either the West Virginia Education Association or the
American Federation of Teachers for West Virginia a state agency.

The fact that employees of the WVSSAC are permitied to participate in the Public
Employees Retirement System no more makeé the WVSSAC a state agency than similar
participation would make the West Virginia Association of Counties_, the W.Va.

o
Mmﬁcipal League, the County Commissioners’ Association, the West Virginia Education
Association and the American F ederation of Teachers state agencies

V.

An Award of Attorney Fees and Costs Is
Not Warranted in this Case

The Circuit Court’s award of attorney fees and court costs in this matter is
predicated-"upon its holding that the WVSSAC is an administrative agency of the State.

As discussed above, the WVSSAC is not an administrative agency of the State,
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The ruling further holds that the WVSSAC “must comply with the requirements
of W. Va C‘ode §12-2-2 governing deposits to the state fund....” Paragraph 17, Order
entered April 5, 2007. The lower court’s ruling is directly contrary 1o ﬂliq‘(.lourt’s
ho]dmg in Manckm V. WVSSAC - The dep031t of monies of the WVSSAC was the central
issue in Manchin. n that case this Court held:

“Like the funds of a parent»-teacher organization, of of a
County Board of Education or County Commission, and
subjéct to similar ‘accountability, the funds of the SSAC are
not ‘monies due the state’, as set forth by the legislature in
W.Va. Code, 12-2- 2[1983] 7 178 W.Va. 699, 703; 364
S.E.2d 25 (1987).

Parent-teacher orgamzatlom raise funds in the name of a schooi For that reason,
thete is some public serutiny of those funds. Just as parent- teacher orgamzatlons are not
agencies of _the state, even though the monies they raise are “quasi-public funds”, subject
to some public scrutiny, ]ikewise; the WVSSAC is not a state agency, even though its
funds arer subjeét to some public s.crutiny.

;l‘he Circuit Court cited Nelson v. West Virginia Public Employees Insurance
Bodrd, 171 W. Va. 445, 300 S.I.2d 86 (1982) and State ex rel. West Virginia Highlands
Conse};vancy, Inc. v. West Virginia Division of Envi:)rzmenml Protection, 193 W. Va.
650, 458 S.E.2d 88 (1995) as authority for its award of attorney fees against a state
agency, As previously stated, while the WVSSAC is not- a state agency, in any event the
two cases cited were instituted by plaintiffs seeking writs of mandamus. .qlt is well-settled

law in West Virginia that the prevailing party in a’mandamus proceeding may be awarded

attorney fees. Appellant O.J. Mayo did not seek a writ of mandamus; instead he sought
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only injunctive. relief. West Virgihia law doeé. not provide for the award of attorney fees
in a case involving injunctive relief. -

. In summary, the WVSSAC is a pri-vate', voluntary association of principals of
various public, private and parochial sécondary sch';)ols in West Virginia. It is not an
age‘hcy.of the State of West Virginia.

Even though it is a private, voluntary association, and not a state ageﬁéf; the
W_V.SSAC’.S legal status does not chang¢ the law governing the award of attorney fees.
“Asa generél rule éach litigant bears his or her own attorney's fees absent a contrary rule
of court or express stétutory or contractual authority for reimbursement.” Syl. Pt. 2, Satly-
Mike Properties v. Yokum, 179 W.Va. 48, 365 S.E.2d 246 (1986). -This general rule is equally
applicable to public and private litigahts; there is no statutory authority for the award of
attorney fees in a case such as this. |

And even if there were.authority for such an award, it would not be appropriate
given the circumstances in this case. P}aintiff filed suit seeking 1o enjoin the enforcement
of WVSSAC Rule §127 - 4 —-3.7.2, and was awarded a preliminary injunction during a_n
ex parte hearing. Prior to a hearing on the merits of his petition the WYVSSAC proposed a
compromise, which Would have permitted Plaintiff ::) serve his two -game suspension
concurrently with any suspension imposed by Huntington High School for the separate
infraction of having physical contact with an official. Piaintiff rejected the proposed
compromise prior to the hearing, but accepted it during a recess in the he;ring.

The Circuit Court’s stated reason for the g.{zvard of attorney fees is as follows:

“The existence of the clearly unfair and unconstitutional
forfeiture rule, and the failure of the WVSSAC to take the

steps necessary to enact reasonable regulations in this area
are sufficient to award to the plaintiff his court costs and
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réasonable attorneys’ fees.” Paragraph 20, Order entered
April 5, 2007; Paragraph 36, Amended Order entered May
21, 2007.
. As previously stated, only the Circuit Court raised any question about the
forfeiture rule. The Plaintiff’s complaint was limited to the rule subjecting plaintiff to an
automatic two-game suspension based. upon his jection. The award of attorneys’ fees in

this case is clearly not warranted,

CONCLUSION

There was no evidence on the record to allow the Circuit Court to balance the

resources necessary for granting student-athletes hearings to dispute ¢jections and

suspensions with the consequences of those suspensions. Rule §127-3-15.3 is rafionally

related to a legitimate purpose§ it simply rebognizes the sound pubh'c policy of
- minimizing flagrant fouls, and the practical difficulties of conducting such hearings. The
rule protects the judicial system from being asked to second-guess judgment calls made
by referees in sporting events. In any event, Rule §127-3-15.3 does not déprive Plaintiff
of any constitutionally protected due process rights. This Court has clearly held that
participation in in'terscholastic sports. does nét rise to the level of cbnstitutionally
protected. interest. = |
There is 110 case or controversy Surrounding the cdnstitutionality of the forfeiture
rule (WVSSAC Rule §127-3-8). No party raised the issue (except the Circuit Court), the
issue simply does not involve questions of great public policy, and thé issue is not so
fleeting in nature as to justify the Court’s choosing to rule on it in this case.
WVSSAC Rule §127-3-8.5 (the foi‘feituré rule) is ﬁot unconstitutional. If there is

a difference in the language of the rule and the limitations placed upon the rule by Court,

the difference is exceedingly fine. Furthermore, the forfeiture rule has always been
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interpreted and applied | by .the WYVSSAC in a manner consistent with the Court’s
Ame_nded Order. |

. The WVSSAC is a private organization comprised of the principals of public,
private, and paroqhial schools. The féctors specified by the Supreme Court of Appeals to
be applied to determine whether an entity is a state ageﬁcy ch:arly indicate that the

WVSSAC is not an administrative agency of the state. More specifically, the WVSSAC

was not created by the legislature, it is not dependent upon public funding, its

composition is not determined by public law, it has no authority to receive property in the
State’s name, and its ,‘rhnds-are quasi-publi.c funds that do not have to be deposited in the
state treasury and accounted for under W. Va. Code §12-2-2. W. Va. Code §18-2-25,
enacted more than fifty years after the formation of the WVSSAC, simply allows county
boards of educatlon to delegate control, supervision, and reg,liatlon of interscholastic
athletic events and band activities to the WVSSAC.

The Court er:ed in awarding attorney fees and costs to Plaintiff in tﬁis action, The
award is pfe_mised. on the Circuit Court’s holding that the WVSSAC is a state agency. As
discussed above, the WVSSAC is a private organization and not an administrative agency

N _
of the state. And notwithstanding the legal status of the WVSSAC, this is an action
seeking an injunction; there is no authority under tﬁe law of West Virginia to awa‘rd
attorney fees and costs in this case. And even if there were such legal authority, the facts -
and circﬁmstaﬁces in this case do not warrant the award of attorney fees.q

In view of the radical changes in the admfnistration of interscholastic high school

athletics which are either mandated by the Amended Order of the Circuit Court of Cabell
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County, or which will ensue as a consequence of the said Order, the Petitioners implore

this Court to reverse and set the same aside.

West Virginia Secondary Schools Activities Commission

By Counsel

William R. Wooton

WYV State Bar TD #4139
Attorney for WVSSAC

THE WOOTON LAW FIRM
P.O.Box 2600 .~
Beckley, WV 25802-2600
Telephone: (304) 253-2222 .
Fax: (304) 255-5041
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