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I INTRODUCTION

CQMES NOW the-Défemdant, M@rgan Brown, by aﬁd_thmugh iﬁér a!t’t@mey,
Stevéﬂ M. Thorne, and i*espeét'fuﬁiy submits this brief on the tg;t.-:‘estigﬂ of law
certified by fhe United States District Court for the Southern District of West
Virgihéa in American Madeﬂ"h Home !ns@mhce Compaﬁy v. Corta, efaL Civil Action
No. 5305"@“01015- | |

This case prégemﬁ the issue of whether a homeowners’ péiicy should cover a
homeowner that negligently permit{e_(ﬁ ’the use of his pmber’ty for the
éonsglmgstieﬂ of aigéhci by adults over the age of 18, which pmximéﬁcely caused a |
motor vehicﬁé accident that occurced off their premises causing injuries.

The hf}me@wher, Jeff C@'Wa, Was éofwif:ted c_af four (4} counts of providing |
alcohol t@ persons under the age Qf tweniy-one (21} years during the course of
the party, however, the facts surrounding the criminal convictions were not
refated to the motor vehicle accident. Those convictions are pending before this
Céuﬁt c»ﬁapmai. As a matter of 8éw, the policy terms and exciusions ;@ertai’niﬁg to
occurrence, intentional acts, criminal acts and méte% vehicles do not preclude

Morgan Brown’s insurance claims, The homeowner’s policy should cover injuries

resulting from the negligent use of the property.



IL STATEMENT OF MATERIAL FACTS

On or about August 6, 2006 the Defendant, Mérgan Brown, age 18, was invited

'_tf) the home of Jeff C_Qrfa as é social guest by his daughter, Ashley Corra. Upon
arrival at the heﬁe of leff Corra, Céurtﬁey McDenough was already at the pérty.'
(E:xsba*t .1 2t p.56, trial transcrapt from State v, jeﬁ Corra) Morgan Brown test:ﬂed
that she arrsved at the party around 11:30 p.m. (Id. at p. 49) |

Courtney Mcmmug%ﬁ tegtiﬁecﬁ that she arri%d at the party about ten (10

minutes prior to Morgan Brown, Joshua Tucker and Matthew Humphries. {id. at p.

133) Courtney Mci‘)@‘mugh stated that when she arrived 5%%3 went to Jeff Corra’s
| refrigerator and opened one can of Coars’ Light beaf and sat down on the 'Swmg‘
(Id. at p. 146) At around 12:45 a.m. she left the ;}afi‘y with Matthew Humg)hmyq
-and Joshua Tucker to purchase more beer and pick up her friend Miranda Brock.
{ld. 2t p137) They went to the 7m e%n by Caty Park and g:mmhasec% a case of |
Budweiser beer, (!c:ﬁ, at p. 143) Joshua Tucker purchased the beer with a ‘fa_ke
identification. (Id. at p. 168) Significantly, she stated that she drank six orvs@v@ﬁ
Budweiser beers that night '?m.m i:ﬂ*sé case of beer that was purchased from the 7-
| Eleven. (Id. at p. 169) She furth@r testﬁz@d that she became mimxma‘ted ‘me ﬁ'ﬁ@
Budweiser purchased by Jcsfshua Tucker, mﬁ: the cme {.oors Laghi baer that she

ohtained from Jeff Corra’s refrigerator. (Ed, at p. 1?()}
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Miranda Brock testified that Courtney Mc@amugh, Matthewﬂmﬁphreys and

Joshua Tucker picked her up after work on August 6, 2006 at around 12:30 a‘m{

(id. at p. 6) She stated that there was an uniopened case of Budweiser beer in the

car when they picked her up and that the'y drove _dirgé‘thf to leff Cér'ra’s homé. {id.
at p. 11} She stated that upon arrivaé at Jeff Corra’s home that she saw Courtney
McDaonough drinking from the éase of Budweiser tha‘i: thay brought to the party, .
{id. at p. 18} She stated that s.he saw only Budweiser and Coors 'Light beer at the
party. {Id. at p. 43) She further stated %;‘hat for 0% of the evening Jeff Corra _
.. tended to the brush fire in the back yard, (Id. at p. 34) |

Suﬁsequently, Morgan Bmwﬁ left the party in a 2000 model Jeep Wrangler
operated E&v Courtney Mcﬁ)mmugh in Parkersburg, Wood County, Wes;t Virginia.
The paﬁ:ées were mvoi\}ecﬂ in a m@tér' vehicle accident that résuit@d _énr the deéth&:
of Matthew Humphreys and Joshua Tucker, along with the severe injuries to

Morgan Brown. (Exhibit 2)

| That on April 17, 2007, Courtney McDonough entered a plea of guilty to counts

one, three and five of the %ncjictment charging DUI causing death and DUl causing

injury relating to the accident in quastion. {Exhibit 3 at p. 3} Jeff Corra was

convicted of four counts of providing alcohol to persons under the age of twenty-

one {21} yvears,



The D&:’F@ﬁﬂanﬁ; Morgan Brown, filed a E’Eﬁﬁ@@l of intent to proceed égaiﬁst Jeff
i‘gé'f;raﬁ; h@mecmsﬁm a@é:ai%ﬁy m the hé:@iﬁ that .sé"%“f Q@ﬁ“i"é negligently permitted thé
use of his home for the consumption of alcohol aﬂd.faéium to take reasonabie
steps to suparviss Eﬁ%?"i(‘i m@mmﬁm activities on his premises which mwiiﬁ& ir her

injuries. {Exhibit 4)

- TEY. DISCUSSION
f A. The mgm@t_«:’;@m has certified the following guestion of law to this Court:

The homeowner’s policy in effect at the time of the underlying
Events provides coverage for an “oceurrence,” which is defined

As “an accident, including continuous or repested exposure (o
substantially the seme general harmful conditions, which results,
during the policy period in . . . bodily injury or property damage.”
Under West Virginia law, does knowingly permitting an underags
adult to consume alcoholic beverages on a homeowner's property
constitute an “occurrence” within the meaning of the American
Home Insurance Company homeownet’s policy at issue in this case?

The Plaintiff's prisnary argument denying coverage under the terms of the

policy is that Jeff Corra was convicted of providing alcohal to paersons under
-~ the age of 21, The statute states as follows:

Any person who knowingly buys for, glves 1o or furaishas to anyonea under
the age of twenty-one, any non-intoxicating beer, wine or alcoholic liguors
purchased from a Heensee, if guilty of a misdemeanor and shall, upon
conviction thereof, be fined not more than five hundrad dollars, or




imprisoned in the county jail not more than ten days, or both fined and
imprisoned, o - B

W.Va. Code Section 60{?-123
The question is whether or not providing a pﬂacé to consume alcoholto
aduité Qnder the age m‘f '21, whéch ui*i:i.ma‘teﬁy lead to an automobile 'accédent' '
causing injuries, constituted an 'Qccurmﬁce triggéring coverage, The fact trha‘tdeff
Corra was convicted of providing alcohol to g:;ég'séﬂs under ég%& 21 s not reizé@nt.
It is undisputed that Caur’m@y Mc@@mugh became Enmxica’ted from drinking her
own beer and not that of Jeff Corra. ﬂm@ théf‘e was no proximate i:ausatéan
between the crimimaﬁ conviction aﬁd .the automobile accident. The triggering
avent or “occurrence” was Jeff ﬁ@rra’s neglige nt act providing a place for
Courtney McDonough to becmme inmxica{'édn
Ct}é.w-tﬂe_y_ McDonoughis the most reievaht pérsan to this case because she was
thé’ driver of the vehicle that wree:;ked Sa;ﬁ_hsaquem té the party. There is no issue
with the fact 'that Cmrtﬁay McDonough admittécj that she was infoxic&teeﬁ at the
Qtime_a'fr’ the accident and entared a p!éa of guilty to two counits of DUI caUsélng
death and DUI causing ir‘sj’uries, The issue before the Court is whether hef
intoxlcation was a ?’@éult of Jeff Corra providing hér with alcohol during the party,

which proximately caused the motor vehicie sccident. The answery to that



Qués«;ﬁm-}‘ is z*_so::;} therefore, the &x&i_usi.fsﬁaa“\h} iamgs;gage in the mﬁis:éf regé-a;a;%;ﬂéa:ﬁ o
"Dcauﬁ'reﬁée"’, intentional acts, and @:é“imémaﬁ,@f;m do not amﬁy o this z::a._@;éz., The
‘ﬁazi tﬁai Jeff Corra was convicted of p . wadmm alcohol to three other people 3
the p.a riy is irre%e&fam to *&:he issties &aefw@ this C@uﬁn
Courtney MeDonough t@sisﬂmi at the trial of Jeff Corra that she arvived at the
| ;@art\; around 11:30 p.w., and éranﬁ«x@ne beer from Jef‘f Corra’s m‘&'.gemt@r, She
testified that %hé left the party .;siwua. 11:45 with Matthew aﬁmp%aaey% and 5@%&‘2&4&
Tuc:ifer aﬁaj purchased s &@g‘ﬁf %adw&é;ﬁer heer, which she drank the rest of the
hight. She testified that she drank ﬁéx:mr :s@veﬁ Budwelser beers from the case
that Joshua Tucker purchased. She Sté*&:@ﬂ that she only drank one beer at the
Barty pﬁm to leaving t(;é ggm"chasse ths é@sdweisey bees‘;

West Virginia Code Sﬁﬁ{;ﬁ@ﬂ 60-6-24 a_’equ_é%@es each vendor that sells alcoholic
béuerageg o pms;t a Blood Aﬁmh@é Chart. The legal imsmgécaﬁm %%mét in .‘z&feﬁaf;‘t
Virginia is 02% for g:xemc:ens smﬂé?’ the agge of 321 and 08% for pwsa}m over age 21.
Pursuam: to the chart listed in Section ﬁ@&%}mmﬁ & %s@&'gaﬁﬁ weég%ﬁng ;';%.;’Z:@ Ihs. "a*:hzaa
caﬂsgm@ mé 12 ounce bottle @fb@ﬁr @:mﬂ?@ﬁ have g baw blood alcohol mmmt of
319 . %Z,@ur‘m@y Mc@m@ugh “L%i‘sswd that she arrived at ’Eh@ g:;amy around 11:30
p.. and drank one beer g:mg‘w o §€favmg at 11:45 p.in. m’:wrding o “i:&.“ﬁ@ poiice

report the accident oceurred at 2:09 a.m. The Blood Aleohol Chart outlined in 80-
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6-24 aliows f@a* a r@@ﬁumﬁﬁ of 0.15% for eaeﬂ* hour after mmumg}t on. Pursuant
-“é:g the calc ﬁa’tmm from the BE@M Mmh@é Chart, the one beer that she @btaén&ﬁ%
“at fii:%@ g‘*a,a*n. fmm Jeff C@Wa’s reﬂ‘igemtm wiould have ’.’bumec% up” by the time
of tEL;@ a.i‘.i‘jéﬂ{‘ﬁi’%‘f three h@um Eate r Her ﬁmtas&iga'téﬁn ﬁeveﬁ at the time of the

amdé nt was g re w@t of h@r drmkmg her own &;ﬁ{:r at feff Corra’s E’&:ESﬁd snce. Itis
not legalin 'iﬁ"s@ State of West Virginia to allow adults under i‘;h » age of 21 years
of sge to cmgumé alcohol on YOur w&emﬁgﬁs.

Ench case cited by the Pla intiif involved hom ﬂ?wﬁ@m ftha%: pmvédef_ﬁ aiconol

o g:see;rsz}m under ?hr@e age of 21 to the point of intoxication, which resuited in
injuries, Those were ﬁé“ﬁ: the facts of i’hé&# case, The Plaintiff ié pmzsﬁudéﬁ from
@%gﬁy?ﬂg i:@vée“ag@ on the basis of the criminal convictions because there \ﬁgas‘-; no
gﬁmxémaée causation between the eriminal acts and i:h@s injuries ’ﬁ‘:QM@s’ga n Brown,
An “orcurrence” Wass ﬁ'ﬁgg@ﬁ"@@ whéﬂ_ leff Corra n@-géﬁg@nﬂy allowed adutts under

the age of 21 years to consume alcohol on his premises.

B. The Plaintiff next argues that coverage should be denied on the basis of the
policy’s intentional acts exclusion. Agaln, the Plaintiff relies upon the Jeff
Corra’s convictions that have been di aﬁmazﬁ above. Again, there was no

causation between the critninal acts and the Hﬂﬁskﬁ ting injuries,



The Supremé(‘.ourt of Appesls @‘f W@st Virginia has refined thé s'ta'hfﬁards
gmveming Enténtionai acts eﬁciuééans, hoﬁcﬁing that “when an fntentiﬂnal acts
exclusion uses Eaﬁguage to the effect that insura.nce coverage is voided when the
loss ‘expected or intended by the insured,” courts must use a subjective m%_her

than objective standard for determining the poi?who&der’s intent.”

Farmers and Mechanics Mut, Ins. Co, of Weéi: Virginia vf-Qamk, 210 W.va, 394, 557
S.E. 2 801, Syl. Pt. 8 (2601). |

According to the Egg;mﬁ§ case the insum;ﬁ must have intended for the
injuries to have occurred before it can be ex&:iu{ied.- if ‘t.he &’vent was inteﬁdea it
ca.n be properly exﬁuﬁed, however, if it wa%s nat intended theﬂ' rﬁ: was an ac:ciezfeni:;
According to "the téastimmnv at jeff Corra’s trial, he offered to aﬁﬁﬁw people to stay
overnight if they wiere 100 intgxica‘ted to drive. Obviéua&% it was not his intention
to ca@se an automobile accident or injure the Defendants. The Plaintiff cited
‘several cases .fr@m other jurisd écticms. thatépp_ﬁy an objective sta ndard in supp_@ﬁ
of its argurient. The West Virginia Supreme Court of Appesls h;ﬁs rejected the
objects;ve standard, 'i:h@re‘f’oré, thosé cases are th applicable. (See Huggins) The
paiicy .ianguag@ s“egarding. “.,.Wh@ther of not the resuﬁéng b@déﬁy. m"m"@perty
damagé was expétfecﬁ or iﬁteh{iec{” is amhégumxs, c:ﬁw,arﬁf broad and against public

policy. Clearly, this was a 'neg!ﬁgem'a'ci: that would trigger an “occurrance”

10
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pursuaﬁt to the i‘erms of the pohcy Th@ intentional act exclusion sﬁoes not ag:)péy
beéause Jeff Corra did not m‘tend to cause the auto accsdent after the party A
deciayatow judgment is not.appmpnéte
- C. Next, the Plaintiff asserts that coverage should b@ cj@med on the gmund%
that itis e ﬁ.xciudfﬁd by the policy’s motor vehicle exclusion, which states as
follows: |
{4y faiiu%ea io supervise, or negligent supervision of, any bersan
involving a motor vehicle or other motorized fand
Conveyance by an insured person.

The Plaintiff cited the H i{gg;ﬂé;case in support of hér aﬁ?gumeni However,
that case is more pefsuasive ‘té the defendants” position that the exclusion does
not apply, The Hugpeins case involved similar facts iﬁvaiv%hg a hmméowner
.prwiding aleoho! to underage persons to the point of Entéxétation, which resuited
int an automochile -acaﬁdenfcl a‘my from the insured’s premises. This is an émmﬁzant
distinction from the case at bar. leff Corra did not provide Courtney McDonough | '
a&cmhoﬁ to the point of intoxication. The testimony established that she used his '
pr‘émises to become intoxicated on beer that she brought to the party, which is |
not a crime in the State of West Virginia. Jeff Corra’s negligence arose out df the | }

| use. of his property for the consumption of alcoho! by adults under the age of 21

i e st o

- and failure to properly supervise their activities while on his premises, The Court
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in the Hugagins case ruled that {he use of the motor vehicle excfusimndid not apply
té the claim of negligent entmstﬁﬁeht. The e’:e&rt stated ‘Eﬁa‘t_ where .la poiicy
oWner negligently ehi:msfcs a non-owned vehicle to his son who injures a third
pa?t’y resulting %rom his megligeh‘t act of providing alcohol to him to the p@ﬁﬁt of
§_ntoxicat§cm, the motor vehic!é exclusion w@um not pa*ec:iuﬁe::— coverage under the
poﬁcy; | N

The Huggins case -sta‘t@ﬁ i part:

[3] Simply because a parson can purchase automobile Hability Insurance that will provide -
protection against losses due to the use of automoblies does net necessarily negate coverage.
under & comprehensive homeowners policy. A policy must be Interpreted on its own terms
without reference to what other Insurance is owned or available to the insured. Not all horme
owners are car owners. Hence, it wouid be unreascnable to deny liability protection to a home
owner when the lability, in some way, involved someone eise's car that the home owner had no
reason or interest 1o insure. Accond Aetna Cas. & Sur. Co. v. Drake, 343 PA. Super, 114, 494 A,
2d 381 (1985) Nationwida's iiability coverage in this case is quite broad. Tt does not limit labitity
to occurrences on the insured's premises. For example, it extends coverage to teachers acting in
their professional capacity and also covers business activities that are ordinarily incident to
nonbuginess pursuits, Furthermore, it covers business activities on the insured's prermises
provided **17 such businesses are Indicated in the policy, It also applies to the use of some
watercraft and farm eguipment. [FN1i} In other words, the policyhoider could reasonably
expect that the liability coverage in this policy is much more comprebensive than a policy that
only covers liability arising from accidents on the home OWner's premises, -

Huggins v. Tri-County Bonding Co., 175 W.Va. 643, 2337 5.E. 2d 12 (1985}
The jj;{g;ggéﬁg‘ case further made a distinction between policies that limited Hability
t0 injuries that occur on the premises. It stated in part:

There is no language in the liability coverage section which confines Hiabiiity to acts arising on the
premises covered by the policy. [FN4] We think it is clear that the liability policy coverage is
sufficiently comprehensive to cover negligent personal acis occurring on or off the insured’s
premises committed by an insured. This would include a negligent entrustment daim such as
asserted in the present case, [FNS] '

iz




rln the present cése the policy speciﬁ_éal%y ce\ferés bodily injuries off of the
%nsﬁred’s premisés. The medica? paymee‘é‘ts_ section of the policy states as follows:
- Asto oihérs, this coverage applies only:
(2) To & person lcm the insuréc% premises with the permissﬁ@n of any insured
| person: or
(b}To a g}ém@w off the insured premises if the bodily injury:
{E)Aﬁﬁég @aﬁ of a condition on the insured premises;
(2)1s caused by the activities of any fnsurad g@@éﬁsw ;
(3)1s caused by a resident éﬁ the course of the residence employee’s
employment by an insured pefson; or
(4)Is caused by an animal @Wﬂed by or in the care of any ihsméd gﬁ;ersmm
There is no gimétmg ianguage under i:he liability section of this policy‘iémiting
coverage to the Eﬁsuréd’s premises. The ﬂ;yggms court We:mt on té say that the
insured could reasma_b?y expect that the &iabéﬁ&tycw@rage is much more
comprehensive than a policy that only covers liability arising from accidents én

the homeowner’s premises. (Id, at p.7) The Court further stated that they did not

disagree that & homeowner’s policy is not meant to be coextensive with the

ordinary automobile liability policy. However, this does not mean that in certain

situations there may not be an occasional overlap, {id.) Whenever language of

13
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: ihsurance policy is reasonah&y susceptib&e of two different m@a'nmgs or is of such

doubtful meaning that reasonable mmd*’; mnght be uncertain or dasagree astoits
meaning, it is ambsguasus (id. at . 2) nsurance policies that requfr@-mnstmction
must be construed !ib@m_i{y in favor of insured, (g;d;.), The policy is inconsistent in

that it und@r the medical payments seciﬁom a person injured off of the mmmsaes

_causeci by the actions of an msured !S cmvered by the p@ icy. There is no Eaﬁguag@

under ihe ﬂmbiint\; portion that precludes cavgrag@ off of the premises. The
Huggms case requires that ambiguous language Ena policy be mns;mjed Eiberaﬂv'
in favor of the insured.

The Plaintiff further asserts that the mere use of té’le motor thécie’fz
prec?udeé ﬁ@varage under the policy. That argurnent Is inconsistent with West
Vérginia tase law. All of the casés identified m' thé Plaintiff's Memorandum of law

regarding 'this issue are from other juréscﬁmtmm and i mva Ve homemwmrs

pmwdmg alcohol to rinors to the g:mmt of mmxmatm The West Virginia

Supreme Court of Appeals in the Hu&?gms case s%.ated “Thus, the drivet’s negligent
operatmn is not the critical factorina negligent entmstmam actéom, a!t’hwg’h itis
necessary to complete the causal connection between the original negligent act

and the ultimate injury. (Id. at p. 8) Although the death and injuries occurred

14



during a motor vehicle accident, the critica! component fo their claims was that
Jeff Corra negligently allowed underage drinking on his premises.

" In Price v, Halstead, the Wést Virginia Supreme Court of Appeals stated:

One who engages in affirmative conduct, and thereafter realizes or shouid
realize that such conduct has created an unreasonable risk of harm to
another, is under 2 duty m exercise reasoname care to prevent th@
threatened harm. =

Prmev Halstead, 177 W. Va. .,)92 355 8.k, 2d %8@(138?) $yi Pt. 10.

The Plaintiff points to the overiy broad and am bsgucms Ianguage in the
| policy involving faﬂwe to ﬁmpewss_e aray person énv_oiv&'ng a motor vehicle, The
exdwim does not a‘gm!y beaausé the negligent act was the failure to supai’visé
the dﬁnkmg at the party that caused the accident, not the fai%u_ré to supervise a
persbn invelving an automobiie. Fiﬁ"st of all, thé vehicle in question was not
.@wned hy Jeff Cc}s“ra. He had no right %@ supervise or inspect that \/@hicie; |
Further, the language in the policy does not make th@ distinction b@tweenéwned
and nori-owned vehicles. Aﬁsc& as di%CUSSQd abme there is conflicting language in
the policy that ai%awa ccxvarag far bodily injury csu*i:z:idg the premises due to the_
actions of the msurgd.cr a condition on the premises. .'Réasmabie minds gmu!d
differ as to whether ﬂ'n@ péﬂicy language included coverage beyond the

homeowner's premises based on a negligence standard.
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IV. CONCLUSION

The facts and the case law cited above make it amndam!y clear that there are

genuine issues regarding the interpretation of the policy that reasonable minds

could differ regarding the interpretation of the policy, along with the facts. The
West Virginia Supreme Court in Huggins stated that they did not tiiﬁagmié thata
homeowner’s policy is not meant to be coextensive with the ordinary automobiie

liability policy. However, this does not mean that in certain situations there may

not be an occasional overlap. For all of these reasons the certified guestion

sthiould be answered in the affirmative. The Defehdani:, Morgan Brown, joins in
the other Defendants’ responses to the certified question,
WHEREFORE, the Defendant, Morgan Brown, respectfully requests this

Court to enter an Order answering the certified 'qu.jesﬂon in the affirmative,

Maorgan Brown
By counsel,

Seoz 77

steven M. Thorne {Bar # 5534)

- Cook & Cook

G2 Ave, C

F.0O. Box 190
Madison, WV 25130
(304) 369-0110
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