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. NO.34219

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA-

STATE OF WEST VIRGINIA,

“Appellee,
v, .

JOSEPH FRITACHE WHITE,

Appellant.

BRIEF OF APPELLEE, STATE OF WEST VIRGINIA

I

KIND OF PROCEEDING AND
NATURE OF THE RULING BELOW

Thié 18 an appeal by Joseph Fritache White (hereinafter “Appellant”) from the December 13,
2007, order of the Circuit Court of Mineral County (Frye, J\.), which sentenced him to three
consecutive terms of 10-25 years in the state penitentiary, upon his conviction by a jury of three
counts of second degree sexual assaunlt in violation of West Virginia Code § 61-8B-4.

On appeal, Appellant claims that the circuit court erred by admitting improper evidence and
denying his motion _for mistrial. However, as will be demonstrate;:l herein, both of these grounds

were‘waived by Appqllaﬁt._ Even if not waived, any resulting error was harmless.



I

py

) STATEI\/EEN;f OF FACTS
Appeﬂam'was convmted of rﬁping Rlle;lda Coolk, a social zfcquaintance he had known for'
) séveral.qionthébﬁor t(_)l the cnmes Tile defense E-lf trial was to put the victim’s credib:élity at issue.
Althhgh‘taspédts of ;he victim’s testin{m;ynau.nd lifestyle choices could 'mgu;bly héve_
ui’idérminéd h:er cfédiﬁiiity, several, if not alI, key aspects of her testimony were \corroborated by -
direct testimony 61* physical evidence. Contrary to the asseﬁions of Appellant, this is not a case-of
“1_}6 said, she said” tipp_@d in favor of the prosecution by prejudicial, extraneous material brought
 before ;ché‘ jury: g |
Acconding to the testimony at tﬁai of Rhenda Cook (hereinafter “the victim™), she and
Appellant had formed a friendship over several mdﬁths preceding the crimes. The victim initially
met Appellant at a loéal'péol hall élnd bar and fthereafté" developed a friendship. Appellant and the
vi'c;tim not only .{sgiw each othér socially, he often took her and her danghter places because they did
not have a car: (Tr. 116-17.) The victim testified that her time with Appellaﬁt was always in the
company of others; anci there was no intimate relationship between them.
-\ On the night of the assaults, the victifn had spent the evening drinking and socializing in her
hénrié with Appgllaﬁt and other fﬁends. (Tr. 121.) When it became late in the evening, the victim’s
son told her “‘qu, I don’t want anybody hanging out here.”” (Tr. 120.) One of the guests
volunteered his home and the\vi;:ﬁm anwd Appellant left and went to that person’s residence. At
approximaf[el\y 4:00 a.zﬁ. the victim announced she wanted to leave, and Appellant offered to give
“'hér a ride home.' They left f(l)gether,'b‘ut hAppellan.t said he needed to stop along the way to buy

cigarettes. Although thére was a convenience store on the route to the victim’s house, Appeilant
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“claimed he Wanted to.go fq"a.st;dré_:iﬁ a d:i'ffere-n‘f_:di-l;;ction inétea&. The *;iic‘;t’iin told Appéllant he wais
gaing‘i;‘ ’the x_%/;dng éfl‘ébtioﬁ_; but he coﬁh@ued 011 Wiit—how;ﬁ stopﬁing.» (Id. g%; 1?2—23,) When thg
' ?ioti@ r@_lizéd Appﬁ:llantfwas coﬁtiﬁuir‘ié m the ;vrong direction she aéicéd him, “Whére are yoﬁ
" gomg'? Why dbn__’t. you take e home?” (/d: at 1!23.) Appellant said he -wasn”c. taking her h(')me.’
Tﬂe victim th@éﬁ.called T;er boyfiiend and told ﬁim what Appellant had se;idf At that point, Appellant-
' took fﬁe victim’;;. cell phone and threw it in the back ‘seat. After Appg},lant took the victim’s cell
“phone, thé ‘iétt'f_:r jumﬁed out of thE; m;)ving car. The victim, testified that when she landed on the
“ ground, she injured her knee and was uﬁabic to escape. Appellant stopped the car, grabbed her by
the ankle and dfagged her back to his vehicle. At 'this point, Appellant put the victim in the back
é’eeit; fpiciblyiemoved a_rti_cles ofher clothing and raped her vﬁginally, performed_ oral sex-onherand
forced her to perform oral sex én him. The ';rictim stated that she fought back by punching and
-hitting Appellant during the attack, (Id. at 127-30.) While she was being raped, the victim’s cell
phonéwrang seveféﬂ timeé but she was unable to answer it because she was restrained by Appellant.
| F oliom;ing thg attack, the victim promised Appellant she would not report the crimes, and he
tqc;k:h_er home. (Id. gt 132.) |
| CORROBORATING EVIDENCE AND TESTIMONY
Sometime in the early morning hours of January 4, 2007, James E. Berg, a long-haul trucker,
received a call while on the road from his fiancée, Rhenda Cook. Mr. Berg testified that the call was
disconcérting and disjointed. Wﬁen Mr. Berg first answered the call, he heard the victim saying,
apparently tc;a third party, “Wﬁy 31:6 you going that way? That is not the wayto my house.” (Tr. 30.)
The victim told Mr. Berg she was with Appellant whom she referred to as “Giuseppe.” Mr. Berg

gathered from the content of the conversation that the victim and Appellant were driving east on



’Route ’45v in Keyser Mr Ber g theﬁ agam he&d 1:.1;16 v1ct1m askmg “Gmsepp(e Why they Wf;re not
gomg toward her remdencc At that pomt 1he phone connection termmated abmpﬂy Mr. Berg tned’
-to reach the th;m, but §he Vd1d_not answer. ’ Short}-y thereafter, Mr. Berg received‘another calgl f;om
the v:éc-tim. Mr, Berg te's.tiﬁe(“} thaié durmg the second caﬂ, the \;ictil";i ‘taii%eé to him as if he “were her
: mo;chei“.” (T‘rk. 35.‘); The ;fictim 'se;iud t;) Mr., Berg, “»Well,j Mom, I'll be home in time tc; pick up :Jill._"_’ |
(Id. at 33—‘34:) Mr: Berg ‘immeaigtelylcaﬂfed ’the W‘eslt Virginia State Police ana told them Ms. Cook
was in some sort of trouble and désc;ibed what he thought was her appréxima-te location.

Corporal Harry C. Myers of Fhe,West Virginia State Police was disp;atched from his home
to igveS%igaie. -COI]-JOI'al M?ers trave_:liad in the ai-‘e.a of Route 45 )searching for the vehicle described
by Mr. B'é%g,‘ butlhé chd not locate it or the victim. The corporal testified tinat he had been provided
.with both the victim’s and Appellant’s ceﬂ phone numbers and he had tried to reach them both,
unsuc-cesstfully. (Tr. 43-44.) When Corporal Myers did not locate the victim, he returned to his
res‘i;dence. |

Early tﬁafmorni'ng, Se;geant John Droppleman of the West Virginia State Police received
a communicatior thét a sexual assault hétd been reported, ;nd he was ordered to the victim’s home
to Winvestigate._ Wheﬁ Sergeant Droppleman arrived at the victim’s residence, he observed that she
w-és 1imp11;g, had a swollen anklc and exhibited other injuries including abrasi-ons and bruising. The
victim also smeiled strongly of alcohol but appeared to be coherent. Sergeant Droppleman stated
that the viét#n told hlm that Appellant had kidnapped and raped her. The victim told Sergeant
.Dropplemaﬁ that she had tried to escape and described in detail the location where she jumped out

of the vehicle including the description of a house nearby. After the initial interview, Sergeant



I‘)l;r;opple‘niéﬁ toc-)lg the—_ Vi.’cti/t‘ﬁ to l;c;;tgmzic: yg;liey,ﬂp spital for t-reatment_ and a:dnuliﬁistgation of arape -
te‘st kl‘t (”fr. 51-54) | | | - | |
“ At ﬂi}is, ;pdint inlhis'te;sﬁnvmny, the Staté qu,estioned Sergsan{ Droi)pieman ab‘out the fqnﬁal :
;tdtcmént he took from the;vic‘:"[ini and m;)ved the statement into évi'dence. (Zd. at 56.) The trial court
'offéreki the ’staitem;anf to defense cour(l-se'l for examinati-on then asked the latter if there were any
oléj cetions to th; admission of the evidence to wﬁich he replied, “Thave né objection, Your Honor.”
({d.) The statement was; admitfeci and the testimony continued. Sergeant Droppleman then testified
that the ,Vigfgim displayed injuries including several marks around the neck and ankle area. (/d. at57-
58

| - After Sergeant Droppleman took the Vi;:tim’s statement he, along with Corporal Siler, werit
to the area described by the victim: A house matching the victim’s- description was in the area. Also,
duﬁng thc? victim’s statement, she told Sergeant Dr-opplema_n she had grabbed Appellant’s glasses,
’cmmple’c‘i them_up and tossed them ouj: of the vehicle. '(Id. at 60.) Sergeant ﬁroppleman recovered
a pair of 'glass;és in the precise area described by the vi)étim. The glasses displayed a fingerprint on
the lens and were bagged and f:aken into evidence. (Jd. at 70.)

Following the initial invesiigation, Sergeant Droppleman and Corporal Siler obtained a
warrant for Appellant’s arrest and took him into custody at his home. Following the arrest, the
(;fﬁcers secure;d Appellant’s vehicle for investigation. During the course of the investigation the
" officers took several photographs and swabs. The inside of the vehicle exhibited what appeared to
be blood spots in the back seat where the victim said the assaults took place. At a later point in the
investi gatioﬁ, bodily fluid samples were taken from Appellant and submitted for DNA testing: (Zd.

at81.)



CORROBORATION BY PHYSICAL EVIbENéE N
) ) T-he élaésc?s réc;)vefe@i du;ing the iﬁvésﬁg&tion were subr'nitteci'ﬁ')i‘, ﬁngerpfinf evidence
testing.. '-l‘he‘ ﬁngerprint expert testified at trial ihatthe ﬁngerﬁﬁnts on the glasses recétvered\ at the -
. s:;zené, ‘and later determiﬁe;i to beAQp‘clléint’é, matchéd those of 'the; victif;l. (Id, .at 100.) The'rape-
kit tested positive for Appellant?s;'DNAi ” d. atul 14) A nurse testified that the victim’s mjuries
were consistent with her description fof the attack, inqlﬁding ankle and neck abrasions and a knee
injur?. (Id. at 90;91.) | |
111
RESPONSE TO ASSIGNMENTS OF ERROR
The assignments of error in Appellant’s Brief are quoted below, followed by the State’s
r.esiaonse:
1. EVIDENCE INADVERTENILY ADMITTED
B 2 ~ EVIDENCE NOT PROPERLY ADMITTED -
3 | EVIDENCE MORE PREJUDICIAL THAN PROBATIVE
State’s Resg' onse:
| All three of the assignments of error asserted in Appellant’s Brief may be addressed in one
response: There was no error in the admission of the Victilﬁ’s statement to police because Appellant,
through counsel, ‘knowin-gly and intentionally waived any error by affirmatively agreeing to its
admissic;n, stating that he had no objection upon inspection.
" Additionally, Appéllant assigned the following error in his Petition for Appeal, which was
not addressed in his Brief:

THE COURT ERRED IN REFUSING TO DECLARE A MISTRIAL.

6.



’ .Si_a:téj’é éeﬁpoﬁse: -
* Appellant raised -‘[vl’"li‘é"j-ss‘.ge. in his Pé,titioﬁ for Appeal, but failed to mention it in his Brief.
C)c;nst:tiﬁerttl‘jr,‘ he has wai\'fetl this asétgmxtent of crrdrr, and this Coutt need not examine itt

- ARGUMENT -

A:  THE TRIAL COURT DID NOT ERR IN ADMITTING THE VICTIM’S

STATEMENT BECAUSE APPELLANT AFFIRMATIVELY AGREED TO

ITS ADMISSION. THUS, APPELLANT WAIVED ANY RIGHT FOR THIS

COURT TO EXAMINE THIS ISSUE.

Despite the fact that i tmproper evidence. was submltted to thej }ut'y, Appellant waived hls right
to have this issue heard on appeal The question contained in the victim’s statement which 1nd1cated
that Appe]lant was a registered sex offender was not admissible, yet Appellant’s counsel knowin gly
and intentionally waived any error by affirmatively agreeing to its admission, stating that he had no

objection. Thus, this Court need not considet whether or not it was properly admitted.

i. ‘ The Standard of Review.

“Under the ‘plain error’ doctrine, *waiver’of errot must be distinguished from
“forfeiture’ of aright. A deviation from arule of law is error unless there is a waiver.
When there has been a knowing and intentional relinquishment or abandonment of
a known right, there is no error and the inquiry as to the effect of a deviation from the
rule of law need not be determined. By conitrast, mere forfeiture of a right--the
failure to make timely assertion of the right--does not extinguish the error. In such
a circumstance, it is necessary to continue the inquiry and fo determine whether the
error is ‘plain.” To be “plain,” the error must be ‘clear’ or ‘obvious.” Syl. Pt. 8,
State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (1995).

Syl. Pt. 4, State v. Donley, 216 W. Va. 368, 607 S.E.2d 474 (2004).



2. © No Matter How Aﬁ)pellant Chamcterxzes the Aclxmssmn Gf the

: - Pvidence. Contained in the Victim’s Statement, He Affirmatively
Agreed to its Admission. Therefore, e Has Wawed His Right 0.
Have this Issue Heard by this Court.. . .

Ser geant Droppleman testlﬁed that he took a statément from the victim at her reszdence on
T anuary 6 2007 two days after the offenses took place (Tr. 55. ) The last page of the stat;:ment
_contamed an exchange where the officer asked the victim if she knew Appellant was a reglstered sex
offender (See R. 65; State’s Exh1b1t #1 supplement ) Appellant concedes that this ev1denl:e was
nolt mtentmnally offered by the State, and the State concedes that its cons1derat_10n by the jury would
have been improper because it would not have been admissible for any purpose under the West
Virélni‘leules of E%fidenc?_é. , | |

, However; this statement Was moved into evidence by the State without objection by
Appellelnt"s counsel after he had inspected it. In fact, Appellant’s counsel affirmatively stated that

he had IlO objeclion to its admission. During the trial, the following exchange took place:

MR.-NELSON: I would like to move that [victim’s statem.erlt] into evidence.
" MR. SIRK  Canlsecit?’
MR NELSON:  Sure.
'THE COURT: No objection?
“ MR. S[RK; T ha;ve no objection, Your Honor.
. THE COURT: - Granted.
(Tr. 56) | -

This exchange establishes that Appellant knowingly and intentionally relinquished or

abandoned a known i ght, as Ad’pposed to merely forfeiting one by not making a timely asserrtion, as



was held n Donley supra. Therefore, there is no erro1 and an 1nqu1ry as o the effect of a dewatmn /
from lhe mle of law need not be determmed In fact the Court in Donley went even further m
holding the fol]owmg
This Court also observed in Sz‘ate W, Knuckles, 196 W. Va. 416, 473 S.E.2d
131 (1996), that “waiver necessarily _precludes salvage by plain error review.,” 196 -
W.Va. at 421,473 S.E.2d at 136. “In other words, ‘[w]lhen aright is waived, it is not
reviewable even for plain error.”” Siate v. Myers, 204 W. Va. 449, 460, 513 S.E.2d
. 676, 687 (1998) (quoting State v. Crabtree, 198 W. Va. 620, 631, 482 S. E.2d 605,
616 (1996)); 'see also Morris v. Painter, 211 W. Va. 681, 686, 567 S.E.2d 916, 921
(2002) (Davis, Chief Justice, dissenting).
Donley, 216 W. Va at 374, 607 S.E.2d at 480.-
Stmilar to the instant case, in State v. Whittaker, 221 W Va 117,650 S.E.2d 216 (2007), this
Court found a waiver and upheld the trial court’s decision to admit evidence of cockfighting .
paraphemalia with a limiting instruction in a voluntary manslaughter case, where it found that the
appellant did not object and in fact specifically acquiesced in the trial court’s ruling. Id. at 131-32,
650 S.E.2d at 230-31. Additionally, this Court found that an assignment of error regarding a jury
instruction was waived where, when asked if there were any obj ections to the court’s charge, defense
counsel replied, “1 have;unone, Your Honor.” State v. Slater, 222 W.Va. 499, | 665 S.E.2d 674,
684-85 (2008). Apart from the fact that Slater dealt with a jury instruction rather than an evidentiary
matter, this waiver langnage is identical to that used in the case at bar.
Tn his brief, Appellant ignores the fact that once the jury brought this evidence to the circuit
court’s attention, he instructed the panel to disregard it and removed it from the statement they were
reviewing. (Tr.217-19.) As Appellant concedes, the prosecutor stated that he had no idea that this

was in the statement. (/d. at218.) Appellant also explains his failure to object to this evidence by

stating that his copy of the statement did not contain this last page, whereas the copy submitted to



the jur)y drd (See Appellant 8 Bnef at3.) Hoxrvevel Appellant grves no proof of th1s and there is
= absolutely nothmg n the rranserlpt or reeord fo support h1<; elalm The Vrc‘um S complete statement
mcludmg tile page at 1ssue here appears at 1east twice in the record of these proeeedrngs in the
State 8 responses to discovery ﬁled on May 16, 2007 (R 65 78) and in the West Vrrgrma State ('
Pohee report filed on September 12, 2007 nearly two weeks before Appeiiant’s trial on September |
25-26, 25}07 (see R. 181, and pages follow1ng)‘. It seems unh‘kely that a single page would have_been
omitred from Appellant’s copy of this statement. Even if this claim were true, Appellant’s'counsel
requested and was given“an opportunity to examine the etatement before it was admitted into
evidence. His failure ro~note this alleged di’serepa.rrcy 1s entirely)attributabie to him. |

Inhight ofall ofthis, Appellant clearly relinqui(shed and abandoned a known right and thereby
waived his 11 glrt to have this Court determine the evidentiary matter. Therefore, his argument fails.
B. ALTHOUGH APPELLANT ASSERTED IN HIS PETITION FOR APPEAL

THAT THE CIRCUIT COURT ERRED IN.DENYING HIS MOTION FOR

MISTRIAL, HE IGNORES THIS ISSUE IN HIS APPELLATE BRIEF.

CONSEQUENTLY, HE HAS WAIVED THIS ASSIGNMENT OF ERROR.

Appellant asserted in his Petition for Appeal that the circuit court erred in denyirrg his motion
for mistrial. Horverer, Appellant completeiy ignores thi‘e argument in his Brief to this Court, and
does not raise it as an assignment of error. Therefore, henhas waived his right to have this Court
consider this 1ssue on appeal.

I—iowever, should this Court ﬁnd‘othelwise, it should also find that any error that occurred
was harrrrless drle to the overwhelming amount of evidence supporting Appellant’s conviction for

these offenses. If the inadmissable evidence ‘submitted to the jury is removed, the remaining

evidence was sufficient to convict Appellant, and it ‘was not prejudicial in nature.

10



1..  The Sﬁandard ef Revnew

“As&gnmems of erroy that are not argued in the bI‘IGfS on appeal may be deemed by thls;

Court to be Wawed ” Syl. Pt. 6, Ada’az} v. Bryant, 168 W. Va. 306 284 S. E 2d 374 (1981)

" which are not raised, and those mentioned only in passing but are not supported with pertment

-~ authority, are not considered on appeal.” Statev. LaRock, 196 W, Va. 294, 302,470 S.E.2d.613, 621

“Although we llberally constiue bnefs mn determmmg issues presented for review, issues

(1996). |

his Petition for Appeal that the circuit court erred in denying his motion for mistrial. In accordance

with Addair and ZaRock bécéilse this 1ssue was not raised or argued in his brief, it 1s waived and -

Z. Because Appeliant Does Not Raise the Issue of the Circuit Court
Committing Exror in Iis Denving His Motion for Mistrial in His

Brief, This Assignment of Error Is Deemed Waived. and This
Court Need Not Consider It.

In his Brief to this Court, Appellﬂant fails to address the assignment of error he included in

should not be con31dered on appeal. Th:s rule as been oonslstently apphed by this Court:

This Court has previously adhe:red to the rule that “[a]lthough we liberally construe
briefs in determining issues presented for review, issues which are not raised, and.
those mentioned only in passing but are not supported with pertinent authority, are
not considered on appeal.” State v. LaRock, 196 W. Va. 294, 302, 470 S.E.2d 613,
621 (1996); Accord State v. Adkins, 209 W. Va. 212, 216 n.5, 544 S.E.2d 914, 918
n.5. (2001} (per curiam); State v. Allen, 208 W. Va. 144, 162, 539 S.E.2d 87, 105
(1999); State v. Easton, 203 W. Va.631,6421n.19,5108.E.2d 465, 476 n.19 (1998);
State v. Riley, 201 W. Va, 708, 712, 500 §.E.2d 524 n.2 (1997) (per curiam); State
v. Phelps, 197 W.Va. 713, 721 n.5, 478 §.E.2d 563, 571 n.5 (1996) (per curiam);
State v. Lzlly, 194 W. Va. 595, 605 n.16, 461 S.E.2d 101, 111 n.16 (1995).

Morris v. Painter, 211 W Va. 681, 685 567 S.E.2d 916, 920 (2002) (Davis, Chief Justice,

dissenting). Regarding the faﬂure to raise a claim in a brief, Chief Justice Davis in Morrzs noted:

11



. Indeed we crystalhzed the raisc or walve rule in syllabus point 6 of 4 dda;:rv Bryant, .

1168 W Va. 306; 284 S.E.2d 374 (1981), wherein it was said that “[a}ssignments of
-error that are not argued inthe briefs on appeal may be deemed by this Court to be
waived.” Accord State v. Lockhart, 208 W, Va. 622, 627 n.4, 542 S.E.2d 443, 448
.4 (2000); Stute v. Helmick, 201 W. Va. 163, 172,495 S E.2d 262, 271 (1997); State

. v. Potter, 197 W. Va. 734, 741 n.13, 478 S.E.2d 742, 749 n.13 (1996); Syl. Pt. 9,

" Statev. Garrett, 195 W. Va. 630, 466 S.E.2d 481 {1995); State v. George W.H., 190
W. Va. 558, 563 n.6, 439 S.E.2d 423, 428 n.6 (1993); State v. Lolu Mae C., 185 W.
Va. 452,453 n.1,.408 S.E.2d 31, 32 n.1°(1991); Syl. Pt. 1, Sitate v. Schoblcmﬂ, 183
W. Va. 579, 396 S.E.2d 760 (1990); State v. Sayre, 183 W. Va. 376,379 n.2, 395
S.E.2d 799, 802 n.2 (1990); State v. Stacy, 181 W, Va, 736,739n.3 384 5.5.2d 347,
350 n.3 (1989); State v. Moss, 180°W. Va. 363, 374 n.16, 376 S.E.2d 569, 580 n.16
(1988); State v Flint, 171 W. Va. 676, 679 n.1, 301 S.E.2d 765, 768 n.1 (1983);
State v. Fairchild, 171 W. Va. 137, 150 n.7, 298 S.B.2d 110, 123 n.7 (1982); State
v. Buck, 170 W. Va. 428, 430 1.2, 294 S.E.2d 281, 284 n.2 (1982); State v. Church,
l68W Va. 408; 410n1 284 S.E.2d 897, 899 n.1 (1981). ‘

Morris, 211 W., Va. at 685, 567 5.E.2d at 920 (Davis, Chief Justice, dis:;entin:g).’

Ey failing tomad;clress the circuit court’s denial of his mistrial motion in his Bricfto this Court,
Appellant has waived has right to have it heard on appeal. Because Appellant has not briefed this
assignment @f error, it should be deemed l>y this Court to have been abandoned. LaRock, 196 W.Va..

at 302, 470 S.E.2d at 621. Therefore, this Court need not consider the maiter any further. .

3. Even If this Issue Was Not Waived, the Circuit Court Did Not
Abuse its Discretion in Refusing to Grant a Mistrial. :

Shonld ﬂ‘HS Court find that Appellant did not waive this issue, it should also find that there .
was no error in the circuit court’s refusal to grant a mistrial under these circumstances, “The
decision to grant or deny a motion for mistrial is reviewed under an abuse of discretion standard.”

State v, Lowery, 222 W.Va. 284, , 664 S.E.2d 169; 173 (2008).

"This Court has also applied the rule inversely, holding that where an appellant raised a claim
in his brief that was not assigned as error in his petition for appeal, it was not properly before the
Court. Canterbury v. Laird, 221 W. Va. 453, 458,655 S.E.2d 199, 203-04 (2007).
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: " During de'liberdtions, | jurors discovered this evi dence ‘onk the last =_shée-t of the victim’s
'Stgtﬁmenf;to the police. The juiy S@nf a written question to the circuit j:udge asking whethier it was-
proper for tﬁem_ to have access to this infbnnétion. .After conferring with. counsel, the judge .
prdmp‘ffj} sent back written instruction that the jﬁry’ should not consider it. (Tr. 217-19.) In-addition
to ':élnswéfing the jury’s question ‘_‘Nd,” the judge also removed the last page of the statement that had -
" the improper evi_—de‘nce before giving it back to the panel. (Tr. 219.) When the court asked counsel
if they wanted anything else added or said, Appellant’s defense counsel replied:
MR. SIRK: No. I think for the record T probably need to move fora
g : mistrial. I mean Irealize it was entered without objection but
I mean that is so damaging. I mean I think I need at least on
the record make a Motion for a Mistrial.
.THE COURT:  Your Motion ‘will be denied at this point .because the
: statement was admitted without objection and the -court
assumes that you know what is in the statement.
(Tr. 218.)
In light of the court’s instruction and the removal of the sheet that contained the improper
information, there was no abuse of discretion in its refusal to grant the motion for mistrial. .
The decision to declare a mistrial, discharge the jury and order anew trial in
a criminal case is a matter within the sound discretion of the trial court: A trial court
is empowered to exercise this discretion only when there is a “manifest necessity” for
discharging the jury before it has rendered its verdict.
State v. Williams, 172 W. Va. 295, 304, 305 S.E. 2d 251, 260 (1983) (citations omitted). See aiso
Lowery, supra at__, 664 SE.2d at 173; State v. Winebarger, 217 W. Va. 117,127,617 S.E.2d
467, 477 (2005).

There was no manifest necessity for discharging the jury in the instant case before it had

rendered its verdict. Considering all of the circumistances and the broad discretion given the trial
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(\:ou'r”t”,\th\_i's Cfou.ft should find that the cirbuit court did not ébqse its ‘discretioﬁ\in denying Appellant’s
mofion fér'rﬁiétriél |

r C. EVEN IF NOT ‘WAEVE]} ANY ERROR IN THE HANDLKNG OF THIS
EVIDENCE WAS I—EARMLESS

Alternauvely, even if this Court finds that Appellant did not waive thls issue, the
~overwhelming gvxdence; of his gmlt rendered any error harmless. In Syllabus Pomt 1 of State v.
Ferrell, 184'W. Va. 123, 399 S.E.2d 834 (1990), this Court held:

“Where improp er evidence of a nonconstitutional nature is infroduced by the

State in a criminal trial, the test to determine if the error is harmless. is: . (1) the

inadmissible evidence must be removed from the State's case and a determination - -

made as to whether the remaining evidence is sufficient to convince impartial minds

of the defendant's guilt bevond a reasonable doubt; (2) if the remaining evidence is

~ found to be insufficient, the error is not harmless; (3) if the remaining evidence is
" sufficient to support the conviction, an analysis must then be made to determine .
whether the error had any prejudicial effect on the jury.” Syllabus point 2, State v.
- Atkins, 163 W. Va. 502, 261 S.E.2d 55 (1979).

By employing the standard set in Ferrell, when this improper evidence is removed, there is
indeed overwhelming evidence presented to convict Appellant of these offenses. The trial
tésti_monies"é fthé Victin‘i, her fiancé and the police officers as well as the medical evidence was more
than enough evidence for a jury to find Appellant guilty beyond a reasonable doubt. In light of all
the evidence properly presented b3; the State at trial, one question from a policeman to the victim
contained in a statement that was, according to Appellant, mistakenly presented to the jury-where
the judge instructed to disregard and removed it had no prejudicial effect.

In State v. Sheppard, 172 W. Va. 656, 310 S.E.2d 179 (1983), this Court ruled as harmless

the erroneous admission of an out-of-court identification where properly-admitted, uncontradicted

in-court identifications were also made by two witnesses, and stolen money was recovered from the
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v1ct1m s vehicle aﬁer he escaped from the appellant $ lqdnappmg h1m Id at 665 66,3108, B 2d at
182 83 Regardlng this, the Court held
“[FTlthe érroneous- adlmssmn of the improper _out-of-court 1dent1ﬁcat10n
~ testimony was “merely cumulative of other overwhelming evidence property before .
* the jury.”” Brown v. United States, 411 U.S. 223, 231, 93 S§.Ct. 1565, 1570, 36
L.Ed.2d 208, 215.(1973), quoted in State v. Vance, [164 W. Va. 216, 230, 262
S.E.2d 423, 431 (1980)]. Consequently, we conclude that the improper admission
of the out-of-court identification testlmony was harmless beyond.a reasonable doubt.
Sheppard, 172 W: Va. at 665-66, 310 S‘.E.Zd at 183.
Of course, in the instant case, the circuit court instructed the jury to disregard the improper
‘evidence contained in the victim’s statement. It is presumed that a jury will follow the instructions -
giventoitby the court. Cf. State v. Williams, 172 W. Va. 295,305,305 S.E.2d 251, 261 (1983) (“In
the absence of a showing of juror exposure to prejudicial publicity during the course of trial, it will
be presumed that the jurors followed the trial court’s instructions to avoid or ignore such
publicity.”)(citation omitted). The record is devoid of any evidence that the jurors in Appellant’s
trial relied in any way on this information iri reaching their verdict. In light of the evidence against
Appellant if the éircuit court cornmitted any error, it was harmless here as well.
The victim’s tesnrnony alone was sufficient to convict Appellant of these offenses. This-
Court hc-:Id in Syllabus Point 2 of State v. McPherson, 179 W. Va. 612, 571 S.E.2d 333 (1988):
“A’conviction for any sexuval offense may be obtained on the uncorroborated
testimony of the victim, unless such testimony is inherently incredible, the credibility
is ordinarily a question for the jury.” Syl. Pt. 5, State v. Beck, 167 W. Va. 830, 286
S.E.2d 234 (1981).
Tn the case at bar, the victim’s testimony was not inherently incredible, and was corroborated

by enough direct, physical and circumstantial evidence to convict Appellant. As previously stated,

the ViCﬁ;n’S fiancé heard her on his cell ‘phone asking Appellant why they were not going straight
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"fo’-ﬁic;r house Affé:r this_; _tﬁé iiic‘gimf;vﬁélllcé tried to call .h;e'r repeatedly, but she was unfesi)éns_iv"e: K

Hér/iﬁjﬁrjg:s were d‘o;:;;mc':ntéd by me’dicallz p-ers-on'tiel_z' A ra;.pe‘kit tés)tc—:d' positive for Appelléﬁf’s
DI(\IA“ The mves‘u gating‘off:icers fouﬁd biéooi spots 111 the z;fea'of _th_e; vehicle where the viéém said-
y th‘é offénséé ocCur:éd. The Vi;:t'ini aé‘tl‘,urgtely dé;;riﬁe;i a hf);ls;e; located in the area v‘vh'ere the car _Was
‘I;ar‘ked and the aséauits took place. She also degc?ibed Ai;pellant’s eyeglasses which s;he said,;he
threw out of the vell;;-c:ie. S?ggeant Drc‘)ppleman‘found these glasses precisely in the area that she
described t(o him in hér statement. These glasses had her ﬁngerpriﬁts on them.

Apart from the circuit judge’s instruction to disregard the improper evidence and its removal,
this ;N?.S one small Item—m in the form. of élqﬁestioﬁ to the victim— contgﬁried ina seven-page
i typewritten'éfaﬁemeﬂt, rather ;chan sugstantial, docﬁrf‘lented evidence or defailed testimony. It seems
very unlikely that this was prejudicial in nature inr liéllt of all of the circumstances surrounding it.

In light of tl}is; in this Coﬁrt finds any error in the circuit court’s dealing with this
evidenc_t?;—with no objetc‘tionﬂ by Appellantfit should be deemed harmless. Thus,\Appellant’s_

cor;victionsishoﬁid be upheld.
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V.

) CONCLUSION _
,for the foregoirg ‘rgaéons; the judg‘meﬁt ‘()f ‘;he Circuit C;)u;t of ?i/[ingral ééunty should be
. afﬁrmed by this Honorziblé Court. . o | '
- | Reslt;e'cg‘ully S%brﬁ;ﬁed;

State of West Virginia,
Appellee,

By counsel

‘DARRELLV MCGRAW JR.

R. CHRISTOPHER SMITH
ASSISTANT ATTORNEY GENERAL
State Bar ID No. 7269

State Capitol, Room 26

‘Charleston, West Virginia 25305
. (304) 558-2021
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