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L INTRODUCTION

Undisputably, Plaintiff Euna Robinson has been suffenr g from mental illness for the past
t‘nrty five (35) years. Numerous psychiatrists and psycholog1 sts have treaied the Plaintiff for
dy.,thymla anorexia, buhmm borderline personality disorder, agoraphobla post-traumatlc stress

dlSi)I‘dEI‘ and “trouble with men of learned helplessness™.! Duc to her psychoiogxcal impairment she

was awarded Social Secunty Disablhty m part upon a finding that shé was unaiéale to protect herself .'
from people who are abusive.” |

Defendant Chief Deputy Pacl% repe'atedly while in umform and on duty used his position and
perceived authority by Plaintiff to perpetrate disgusting and ﬁvile‘ ac.ts up&n her for his own
grauficatlon for more than a year. Due to her psychiatric i 1mpa31:ment Pldlﬂtlff was incapable of
eonsentmg to or halting the abuse | . ‘

This pattern and practice of abuse reached its apex on Aprll 4,2002. @n that day, Plaintiff
had informed Defendant Chief Deputy Pack’s wife of the sexuai abuse A few hours later, Chief -
Deputy Pack accompanied by eight or more of his fellow ofﬁcers (some who had also abused
Plaintiff) broke into P1a111t1ff’s house, assaulted her with a pohce dog, sprayed her with Capstun,
cuffed and strong-armed her, all under the pretense of a call on a posmbie “suwide threat™. Since
that day, Plaintiff has not been able to return to her home for fear pf additional retahation

Defendant Chief Deputy Pack asserts that because he is a pohce officer he 18 ¢loaked with
quahf“ ed immunity and therefore cannot be held liable for any of the se acts. Defendant is asking this
honorable Court to ignore current statutory and common law ‘by extending the parameters of
quahﬁed 1mmumty to afford police officers a blanket of complete immunity forany act regardless

of the egregiousness of his conduct,

'As acknowledged in footnote 14 of Brief of James Pacik on Certified Questions.




Although Defendant insists that this case be confined to i;he acts occurrir&g on April 4, 2002,
and be analyzed pursuant to an “objective reasonableness” standard, the causes of action in this case

encorhpass as separate counts all of the reprehensible acts perpeirated by the Defendant against the

Plaintiff for more than a year preceding that date, and none of the éauses of action include a federal

civil riights action pursuant to 42 U.S.C.A. § 1983 .. The issues pr%t:éented in the E;rief of James Pack

on Certified Questionsrarex only reievant ina § 1983 cause of acﬁon.
The dinended Complaint in this case alleges various West Virginia constitutional and state

tort claims such as abuse of process, intentional infliction of emoti onal distress, tort of outrage, false

impriscnment, malicious prosecution, and violation of the Conétiiution of West Virginia Article III,
§81,4,5,6, 10 and 14 (neglect of duty, interference with Iawfulj rights, abuse of authority and use

of excessive force),

| Any issues relev-a.nt to this case have been recently and ciearly resolved by supreme Court
of Appeals of West Virginia.  In reversing the trial court’s erdér granting sun;.rnary judgment of
state tort claims on the basis of an analysis of qualified immunitx ina § 1983 acf;ion, the honorable
Court in Neiswonger v. Hennessey, 215 W.Va. 749, 601 SE2d69 (2004) held as follows:

“In the present case, the appellants claim that Officer Hennessey and the
Morgantown City Police Department committed torts as those torts are
defined by West Virginia law, and as they are legally cognizable by West
Virginia's courts. Whether the:torts have been committed:depends upon the
intent of the alleged tortfeasor, his recklessness, and whether he followed
the preseribed standard of care. Whether the torts have been committed,
‘thus, depends potentially upon the character of the al@leged tortfeasor's
conduct and upon his state of mind.(fa2) In the federal action
[§1983}involved in the present case, the federal court Iodk,%d at the character
of the alleged tortfeasors' actions to determine only whether they were
objectively reasonable under the Fourth Amendment éuarantee that lan
individual be free from unreasonable searches and seizures. See Neiswonger
v. Hennessey, supra[89 F.Supp.2d] at 772. The federal court did not consi(;ier

;
|

Page 2 ‘



whether the alleged tortfeasors’ conduct constituted torts as defined by West
- Virginia law.” Id. at p.753. = |

Addmonaiiya this Coust recently held in Pruittv. W. V. Dept of Publzc Safety (2008) (Sup. Ct. No.
No. ’53526) an official is not entitled to qualified immunity for acis which are fmudulcnt malicious,
or othermse oppressive. | |

Aithough counsel for Defendant insists that thls Court analyze this case as though it were a
federai §1983 cause of action, this case is not being pursued as such by Plamnff The issues
presented inthe Briefof. James Pack on Certified Questions would be more a.ppmprzately resolved
by thlS honorable Court when addressing a §1933 action, whxuh is not at issue m this case.
I | STATEMENT OF FACTS AND PROCEDURAL HISTORY

. Plaintiff, Euna Robinson is fifty six years old. As counsel.for Defendantécencedes, Plaintiff

has been suffermg from mental illness for the past thirty five (35) years.- Due to her psychological
xmpdirment she was awarded Social Security Dlsabrhty in part upon a ﬁndmg that she was “unable
to protect herself from abusive or anomaleus situations, or from| people who are abusive”.?

Defendant, James Pack, has been a police officer since 1978 In 1989, he became a deputy
sheriff with the Mingo County Sheriff’s Department. In 2000, hg became the C;hief Deputy under
Sheriff Tennis Hatfield. Defendant first met the Plaintiff sometim}e in 2000 when he was dispatched

to her home for a possible prowler,
Shortly thereafter, around October of 2000, Defendant began engaging in'sexual intercourse
and other sexual acts with Plaintiff. Numerous sexnal acts occuirred in the shexj;iff’s office, in the

police car, in Plaintiff’s home, and while Defendant was on duty and off duty. Without being too
o _ 1‘

% See Medical Report regarding award of Social Security bisabiiity.
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explicit, the sexual acts were demeaning, degrading and som¢ included penetration with various

obj ects. Defendant would often send subordinate officers and 6fﬁcers from other law enforcement

agenmes to engage in sexual acts with Plaintiff. This pattem and practice of abuse continued for
more than a year, . i

A substantial amount of evidence was documented by Plamtxff in numerous phone recordings
madé by Plaintiff without Defendant’s knowledge. When asked about the sexual encounters during
his deposuion Defendant refused to answer by invoking his ﬁﬁh amendment right against self
incrimination as to each and EVery question mvolvmor the sexual exploitation af Plaintiff,

In early 2002, for reasons Whlch are dlsputed Defendant ceased all contact with Plaintiff, as
did tlée officers he had sent to Plaintiff’s home for sexual gratiﬁcation

By April of 2002, a psychologlcaﬂy fragile Plaintiff had suffered severc emotlonal distress
mﬂmted by I)efendant and other officers. On or around April 4, 2002, Plam‘uﬂ' telephoned
Defendant’s wife and offered to let her hear the secret phone recordmgs she had- made of Defendant.
Defendant had become aware of the tapes several weeks ea.rher Later that afternoon Defendant’s
wife met hlm for lunch.? |

In his deposition, Defendant, James Pack, described the events of the re;nainder of the day,
in pertinent part, as follows: |
Q. ‘What if anything occurred?
A. ... There was several of us having lunch and the — we had beebers, Our beepers started going
off and one of the officers went to the front desk and used the teiephone and called the 911 center.

And they told him what was going on. And he came back to the table and told us that they had
received a call to go to Ms. Robinson’s residence ...... —and that she was threatemng to kill herself.

*See Defendant James Pack’s deposition p. 57.
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A. I was in my own car,, and 1 think that there was two or three other deputies showed up that was
having Iunch with us. I think one deputy was coming from Gilbert, and he’s the one with the drug
dog. He heard the call, heard the guys calling out to the residence, and he came. up to the residence.

A. If 'm not mistaken there was two [polzce] cars or three cars there [Plamtlff" s house].
{ a few questions later}
Q. Do vou recall how many police ﬁ,ruzsers amved on the scene this partlcular occasion?

A. Not really. Idon’t knowif other ones rode with each other. I'm just not sure. Maybe everybody
took their own car. I'm not sure. [imagine five, six cars maybe, aItogether 1f that was how many
deputies was there, . o :

Q. ..... — did you or any of the other officers possess a search warrant'?
A. No.
Q. ... —you or any of the officers posSéss an arrest warrant?

A. No, Sir.

Q. Did Ms. Robinson respond to the knocking on the door?

A, That was later. Whenever I pulled up Ms. Robinson was in the top winélow., And she was

yelling out the window. And when she seen me, whenever [ got out I yelled to her, Euna, you know,
are you alright, come on out, let’s talk. And she said, Fuck you, James Pack, and she went back —
she said, I'll kill myself if I want, And she went and disappeare;d out the Window.

Q. What next did you do?
A. Well, I yelled back through the window a couple times at her, fand no responss. And so whenever

I started pounding on the front door, I tried to push the front door in, but later on found out why it
wouldn’t open up. It was barricaded up. It had boards nailed and stuff like tha}t init

Q. Did you eventually gain entrance to the house?
A. Yes, sir, in the back door.

Q. Were you the senior officer at the scene?

A. Yes, sir.

Q. Who made the decision to go in the house?
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1did..
Do you recall who decided to use the police dog?

It was probably me. I think I’m the one that told Nathan to go get the dogf.

o or o »

What happened next?

A. Best I can remember, without Jooking at the report, it was — we yelled and searched around
downstairs first, we secured the downstairs. And we heard something moving around upstairs, so
I got the guys to be quiet for a minute. And we could hean, you know, shuffling around and
everything was quiet, so I yelled up the steps to her. And I told her, I said Euna, we’re just here to
help you. Isaid, come on out. I said, you’re not going to hurt yourself, come down here, trying to

just be nice to her, no response.

‘S0 we got upstairs and we looked - { think there were bedroonis or little offices or whatever she’s

got made up there on the front part of the house, but the back patt of the house i sort of slanted, it’s
the crawl space in there. And on each end of the house there's little doors, you know, litile crawl
doors that you can go in back to the crawl space. o |

We couldn’t locate her in there, so when we opened the crawl space up there was a ~ of course we
had found a gun downstairs that was loaded, and when I opened the door there was another litile
small ~1don’t remember if it was 2 .22 or .25 automatic ............ ++ine —and I figired that she would
come out once she heard me tell Nathan to go get he dog, 50 I told Nathan, I said, Go get the dog.
And we tried - I yelled back again several times before he ever got the dog in, Euna, we're bringing
the dog in. Now, he’ll bite you, come out, please. And that didn’thappen. She still remained silent.

~ Nathan took control of the dog.

A. He barked once he got up into - you know, by the crawl spac?, because he scented her. So after
she still never came out, he released the dog. And when he released the dog, the/dog didn’t hesitate
atall. He run from that - see, T was on the other end and Nathan was on the other, so you're talking
about two ends of the house, but it was a whole open space, you know, so we bould se¢ and hear

each other. 5 ;
So about that time the dog — when he did release the do g it went straight from that door right straight

toa pile of blankets that — this particular pile of blankets. And then he start;ed grabbing at the

blankets and jerking his head. Well, we knew she was in those blankets. b

And then Euna yelled, no Tarzan. You kniow, You’re hurting me Tarzan, stop. So [ yelled for
Nathan. Of course Nathan was yelling about the same time for Tarzan to stop. So I yelled for
Nathan, you know, get him. And so we could see her then, and she was flailing her hands out of the
blankets. And so whenever Tarzan stopped and pulled away and we could see the blanket, the dog
had her hair and was puliing back. »

- And then of course by the time he finally called him off and got him, you know, we knew she
didn’t have anything in her hands, but we still didn’t know if she had anything there. And pleaded
with her, I said, Come on out. And I threatened her. I said we’re going to send the dog back after
you, come out. Again, she disregarded anything we had to say. And we didn’t let the dog back at
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her anymore, : ; -
3o after a couple of minutes two of the deputies went back in the crawl space. And they had to

crouch down too, you know, because they was pretty good size boys. And they cﬁawled back in there
after her and got her and put her in an arm bar and was trying to get her out. And she was just — for
her 1o be tiny then, she was just as wiry as she could be, and she just flat refiised. And she was
saying, You're hurting my arm, you’re hurting my arm. o _
So 1 just told the deputies, I said, Don’t hurt her. I said, Don’t hurt her, yow’ll break her arm or

dislocate her shoulder or something. Isaid, Let her go. So when the deputies came out, you know,

I said, Close the doors and spray her, spray the room full. And we had Capstun. And we told her

what we was going to do, and still she refused to come out. . | o

L know I sprayed and another deputy down at the other end, we sprayed in the direction, We just’
closed the doors. And we went downstaits. And it was — I would say it wasn.?t a minute maybe,

minute and a half, you could hear her coughing and cussing and raising hell. An she come out and

she was calling us names. ‘ _
And finally when she did come out, she was saying, I'm coming; out, I’m coming out, not to spray
no more. 5o a couple of the deputies went up the steps and got her, and they had to, you know, put
her arm behind her back and handcuff her. And she was fighting them and everything with them.
And they got her down the steps and we took her out to the car and put her in onejof the deputy’s car

that had a cage.

Q. At. that time do yoﬁ know if anybody had filed a mental hygiéne 'petition‘.?
A. Nobody bad filed anything, '

Q. Did you-all take he-i~ son';ewhere 1o the courthouse?

A. Took her directly to the Sheriff’s Department.

Q. What next, if anything, qccurred?

A. We called the prosecutor and mental health and told them we had her in custody and told them
what she had done. They said they would make arrangements to get ahold of the prosecutor and
public defender’s office. Well, they said an attorney for her, so they ended up getting I guess the
public defender’s office. : -

Q. Was there = hearing held on the mental hygiene petition?

A, Well, that’s the problem, we didn’t make the petition. When they came?they never really
basically had a hearing. They interviewed her just for—it seemed like only for 2 minute or two. And
then they made the decision between the public defender’s office and the prosecutor and the doctor
that she could be dealt with on an outpatient, but that she was having some mental issues. And they
released her to go to the women’s batiered shelter -
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----------------------------------------------------------------------------------------------------------

tzred of this shit... Find that woman and drag her down here by the hair of her head . Nobody calls
my wafe ” i

As duscmbed above by Defendant, Plaintiff was first taken to the shent s office and then to
the mental hygiene commissioner. She eventualiy et wzth her counsel Steven Knopp. As
witnesses will attest, Plaintiff appeared bloody and battered, havmg just survwed her home being

1

broken into by eight or more police officers, attacked brtten and hair puilcd :)ut by a police dog,

strong armed, cuffed and sprayed with Capstun,

‘The Mental Hygxene Commissioner ordered that the apphcatlon for mvoluntaf:y commitment
be dismissed and further found that “the Respondent has a h1story of suxcrdal ideation, plan and
intent... however, the examining physician and the Respondgnt’s treatmg stcheloglst do not
consider the Respondent to hel currently suicidal,™ | |

Plaintiff was released to go to the hospltal for medica] treatment and then to a shelter for
battered women. Plaintiff did not feel that it would be safe for her to return to hei" home due to her
fear of additional retaliation by the police. Afterthat day, Piamttff abandoneci hér home and moved.
Six years later, Plaintiff is still too afraid to live there. : P

In November of 2003, an Amended Complaint was ﬁléd on behaI:f of Plaintiff alleging
various West Virginia constitutional and state tort claims sucln as abuse of pmcms, intentional
mﬂlctlon of emotional distress, tort of outrage, false 1mprlsonment mdhcmus prosecution, and

violation of the Constitution of West Virginia Article 111, §§ 1, 4, 5,6,10 and 14 (neglect of duty,

|
P

*See Order: No Probable Cause Jor Involuntary Hos;:i’tcjzlz‘zatian Jor ﬁ'xiaminaﬁon.
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intefference with lawful rights, abuse of authority and use of exicessive forcfe)

By Order entered on May 8, 2006, the circuit court demed Defendant 8 Monora for Summary
Judomenf On September 18, 2007, counsel for Defendant ﬁled Defendam Jam& Pack’s Motion
for Cerrtﬁcatwn. By Order entered on March 28, 2008, the cxrgurt court en;i:er;ed the Certification
Orcz’e:r which is now pending before this honorable Court.® . |

Although counsel for Defendant insiéts upon limi;;ing this é:ase to thé “oébjc ctively reasonable”

events which occurred on April 4, 2002, the intentional emotlonal distress 1nﬂacr ed by the Defendant

upon’ the Plaintiff for more than a year preceding that date cannot be succmctb summarized and
dismissed under the guise of a § 1983 action. The Amended Complaint doefs noi, include a federal
§ 1983 cause of action. The Amended Complaint alleges varioufs West Virgi}nifét state tort and state

constitutional violations.

I, ISSUES ON APPEAL

As delineated in the circuit court’s Certification Order tljie issues pen}diifmg in the Pefition of

James Pack for Certification Review are as follows:

a. Is a governmental official entitled to an 1mmed1ate appeal of the
~ denial of a motion for summary judgment that is based upon quahﬁed
immunity?  Answer; Yes. ‘

b. Are the subjective motivations of a police ofﬁcer relevant t«p an
analysis of the reasonableness of an entry into a resxdence, ‘the
detention of the occupant of the residence, and the alleged use of
force upon the occupant?  Answer: Yes. !

* It should be noted that the Certification Order was prepared by counsei for Defendant
and prior to its entry was not reviewed by Plaintiff’s current counsel. Due to serlous health
problems, it is unclear whether Plaintiff"s lead counsel was able to review the groposed order.
Plaintiff has objections to portions of the order, which Plaintiff l?eheves will, hkeiy be modified
or clarified by the circuit court if this case is remanded back for trlal J
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c. Isa supérvising police officer civilly liable for the aliieged
wrongful conduct of his or her subordinate officers? Answer: Yes,

IV.  DISCUSSION OF LAW

A, STANDARD OF REVIEW

“The appellate standard of review of guestions of law answered and certified by a circuit

coutt is de nove. ™ Syllabus Point 1, Gallapoo v. Wal-Mart Storés, Inc., 197 W.\Va. 172,475 S.E2d

172 (1996). :

Counsel for Defendant James Pack asks this Court to affirm Judge /;akazb s answer to
questmn a, reverse his answer as to question b, and to reformulate the issue s to question c.

Counse! for Plaintiff Euna Robinson respectfully requesgs that this Honerabie Court reverse

Judge Zakaib’s answer to question a, affirm his answer to que?stion b, and affirm his answer to

question ¢ without reformation.

B. - A GOVERNMENTAL OFFICIAL IS NOT ENT ITLED TO AN IMMEDIATE
APPEAL OF THE DENIAL OF A MOTION FOR SUMMARY JUDGMENT THAT

IS BASED UPON QUALIFIED IMMUNITY

As conceded by counsel for Defendant, there is no le gal pf;'ecedent in this gstate which entitles
a governmental official to an 1mmed1¢1te appeal of the denial of a motxon for sununary judgment that
1s based upon qualified immunity. West Virginia Code §58 ’5 | permits a party to appeal civil
actions to the supreme court cmly upon final judgment rendered by a circuit c@urt Additionally,
demal of summary judgment is not one of the exceptions to this rule as expressed i1 Rule 54(b) of
the ‘West Virginia Rules of Civil Procedure.

Opposing counsel’s brief regarding this issue fails to szptiscify the legal basis for which the

Defendant is entitled to qualified immunity, and instead advanpefs a creative argument and method

Page 10




for which this Court could, if it wanted to, create additional enti tlements for govemmemai officials

and create additional impediments for recovery by injured Plamnffs
Opposing counsel cites a litany of federal cases to argue that this Court should follow the
federal courts fead regarding this issue. Counsel for Defendant relies upon this Court’s holding in

Hutchmson v. City of Hummgmn 198 W. Va. 139,479 S.E.2d 649 ( 1996) to imply that this Court

is already leaning in that direction,

The Hutchinson case involved a § 1983 civil actioﬁ by a landowner to recover damages
resulting from the city’s four month delay in issuing a buildiﬁg,; perrnif. The issues iﬁ that § 1983
cause of action regarding qualified and statutory immunity wére clegr and unambiguous, West

Virginia Code §29-1 2A-4(cj(2) and 29-12A-5(a) expressly grantéa public official statutory immunity

for losses resulting from h'cehsing or the issuances of permits, ar;id a four month delay is clearly not

so unreasonable as to offend the basic notions of fairness emboéi_i'ed in fhe DueEProcess Clause.
Whereas, in the presént case, Defendant is not entitle?d to either quéiif’ ed or statutory
immunity. West Virginia Code § 29-12A-5(b)(2) uneqmvocally states that there 1s no immunity for
an employee whose acts were w1th malicious purpose, in bacl faith, or in a wanton or reckless
manner. In Syllabus point 5 of Pruitt (2008), the Court held that there isno quahfied immunity for
acts which are fraudulent, malicious, or otherwise oppressive, T}r}e Amended Coy'zplaznr inthis case

alleges torts as defined by West Virginia law, This is not d § 1983 actiorﬁ and federal rules
permitting automatic appeals for issues regarding qualified i 1mmun1ty are szmply not applicable to
this case. o | :
- |

In addition to no statutory authority permitting automatic appeal to tlhe West Virginia

Supreme Court upon a denial of 2 motion for summary judgmehti this Court has;had a long history
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of closely scrutinizing the gfanting of such motions, “A moti;o@l for summary judgment should be
granted only when it is clear that there is no genuine issue of fact to be tried and inquiry concerning
the facts is not desirable to clarify the application of law”. Aé:réza Co. V. Federal Co., 148 W. Va,
160, 133 S.E.2d 770 ( 1963) “In assessing the factual record we must grant the nonmoving party

the beneﬂt of inferences, as crediblhty determinations are jury funcuons, not those of a judge ... and

in cases of substaﬂual doubt, the safer course of action is to deny the motion and to proceed to trial”,
szf’zams V. Preczszorz Coil, Inc., 194 W.Va, 52,459 S.E.2d 3?9 (1995) |

- More reccntly, in Neiswonger v. Hennessey, this Court reversed an o:n:iezL granting summary
judgment for a police officer alleged to have used excessive force and further mted that “summary

Judgment is a harsh rcmedy which, in effect, limits the deve!opnfmnt of the issues in a case, and as.

stated in Syllabus Point 3 of Aetna Casualty and Surety Cr)mpczhy V. Federa! Iﬁsurance Company

of New York, supra, it should only be granted when there i is no: pt‘,nulne issue of fact to be tried and
inquiry concerning the facts i 1s not desirable to clarify the applzc atmn of the law” Id. atp. 754.
James Pack suggests that, although this action includes no allegatlons pertannncv to a federal
§ 1983 action, this Court should review this matter under federal precedent regardmg qualified
immunity with the implication that the Plaintiffis completely dlsmlsswe of the iSbuE {(See Fn. 8 of
Defendant’s Brief). The Plaintiff, however, is not contending that the issue of qiuahﬁed immunity

holds no place in this matter.

To the contrary, the Plaintiff suggests that the Defendant 1s not entitled to feither qualified or

i
statutory immunity under West Virginia Code § 29~12A~5(b)(2) which unequivocally states that
there is no immunity for an employee whose acts were with mahmous purpose, in bad faith, orin a

wanton or reckless manner. In Syllabus point § of Pryitt (20@89_, the Court held that there is no
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qualified immuﬁity for acts whii:h are fraudulent, malicious, or oiherwise oppressive. The Amended
Complaint in tIus case aileges torts as defined by West Virgxma law, under which this case should
prccecd Thisis not a § 1983 action, and federal rules permxttmg automatic appeals for issues
regarding quahﬁed fmmunity are simply not applicable to this Qase. ‘

Because: there is no statutory authority which permits ¢ dIll automanc appeal to the supreme
courtupona den.la} of amotion for surmmary judgment and this honorable Court has long recogmzed

the severity of such motions, Defendant’s request to createfspch an avenue |causing additional

burdens upon injured Plaintiff's should be denied. Plaintiff feépectfully requests that this Cowrt

answ@' no to question a in the Ceriification Order.

C. THE ALLEGED SUBJECTIVE MOTIVATIONS .F A P()LE(,]* OFFICER ARE
RELEVANT TO AN ANALYSIS OF THE RFASONABLENESS OF AN ENTRY
INTO A RESIDENCE, THE DETENTION OF THE OCCUPANT, AND THE
ALLEGED USE OF FORCE UPON THE OCCUPANT AS T%D STATE TORT

CLAIMS

Once again, opposing counsel insists that this Court aﬁail&ze this case as a Tederal § 1983
cause of action and find that the inquiry is limited to the “objec*t_i% reasonablenéss” of the officer’s
actions as to the entry into the residence and the detention and usé of force uponl the occupant. All
of the cases cited by opposing counsel are federal § 1983 dctions involving v101at10ns of the Fourth
Amendment of the United States Constitution. | ? |

Theﬁmerzded Complaint in the present case alleges vano uls West ergima constitutional and
state tort claims quch as abuse of process, intentional mﬂmtmn oi emotxona] dxstr ©ss, tort of outrage,
falsei zmpmsonmcnt malicious prosecution, and viclation of the Constxtutlon of West Virginia Article

1,88 1,4, 5, 6, 10 and 14 (neglect of duty, interference with laviv_ful rights, abuse of authority and

use of excessive force),
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This honorable Coﬁrt has previously dealt with andgsunnnarily rejected this identical
argument in Neiswonger v. Hennessey, 215 W. Va. 749, 601 SEZd 69 (2004), In Neiswonger, the
Plaintiff accidenta.lly set off a btlrgiar alarm at his friend’s house When the'poiic:c: arrived they
mist(_:)ok him for a burglar, tackled him, énd broke his leg. T_h; Plaintiff filed a civil suit alleging
variq;us Stéte tort claims as well as a federal § 1983 .actioni. @jThe federal district court- granted

summary judgmentas to the federal § 1983 claim based upon a:ﬁhﬂing that the officer’s actions were

“objectively reasonable™. The state tort claims were remandéa back to circui?: court. The circuit
court granted summary judgment on the ground that the appell?aints were collateirally stopped by the

federal decision from asserting their state claims.

- Inreversing the circuit court’s order granting summaryjﬁdgment, this h@norable Court heid

as folflows:

“In the present case, the appellants claim that Officer Hennessey and
the Morgantown City Police Depariment committed torts as those
torts are defined by West Virginia law, and gs they are legally
cognizable by West Virginia's courts. Whether the torts have been
committed depends upon the intent of the aiijeged tortfeasor, his
recklessness, and whether he followed the prescribed standard of
care. Whether the torts have been committed, thus, depénds
potentially upon the character of the alleged tortfeasor's conductand
upon his state of mind.(fn2) In the federal actio@. [§ 1 983]involvcid in
the present case, the federal court looked at the character of] the
alleged tortfeasors' actions to determine only, whether they were
objectively reasonable under the Fourth Amendment guarantee that
an individual be free from unreasonable searches and seizures. See
Neiswonger v. Hennessey, supra[89 F.Supp.2d] at 772. The federal
court did not consider whether the alleged ftqrtfeasors’ conduct
constituted torts as defined by West Virginia law,” Id. at p.753. |

In the present case, the Court believes that furthér developmenft of
the evidence on the character of Officer Henngssey’s conduet and
his state of mind at the time of the incident in issue is appropriate
to clarify the application of the law. Likewise, further development
of the evidence relating to Morgantown City Pglice Department’s

Page 14




hlrmg, tramlng, and supervising Officer Hennesse;y is approprzate'. Id
atp. 754. :

Clearly, subjective motivations or intent of the tortfeas;is relevant as td the Plaintiff’s state
tort claims. For instance, the Court in Cook v, Heck’ s, Inc., ]76 W.Va. 368, 342 E.2d 453, held
that one who by extreme and outrageous conduct zntentzonally or recklessly causes severe emotional
dzstress is subject to liability for emotianai distress. Sznnlariy, the Court h&b hs*ld abuse of process

consists of the willful or malicious misuse or misapphcag;:;)n of lawfully issued process to

accomplish some purpose not intended or warranted by that prbfcess. Preiser v. MacQueen, [177]

W.Va. [273, 279, 352 S.E.Z;d 22, 28 (1985). Such as, polifcé officers like the Defendant who
allegedly break into Plaintiff’s home and brutally attack her with a police dog a.nd pépper spray under

the guise of rf:spﬁncimg toa“cali for help”on the same day hlS Wtf'e dlscovers the fe are mcnmmatmg

tapes kept i in Piamﬁff’s home.

Limiting the present case to e.m “cbjecti{fe;{y reasanableni;ss” standard as ;to the events which
occurred on April 4, 2002, ignores the intentional emotional distress inflicted by ihe Defendant upon
the Plamtsz for more than a year preceding that date, and the i mtent and motwc- of C}nef Deputy Pack
on that date. This case should not be surnrnarily chsmassed under the guise of a § 1983 action. The
Amended Complaint does not include a federal § 1983 cause 01” %actlon. The Af?zended Complaint
alleges various West Virginia state tort and state constitutioz%l?:l violations. X?Iaintiff should be
afforded the opportunity to have a trial on the merit of hér case. |

D. A SUPERVISING POLICE OFFICER IS CIVILLf LIABLE FORTHE ALLEGED
WRONGFUL CONDUCT OF HIS OR HER SUBORDINATE OFFICERS

Itis well established law that an “agent or employee can be held personally liable for his own

torts against third parties and this personal liability is 1ndep¢1‘;1ident of his agency or employee
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relationship. Of couree, if he is acting within the scope of h1<. ;empleyment, tileu his principal or
employer may also be held liable.” Musgrove v. Hickory Inn, _lnc 168 W. Va. 163, 281 S.E.2d 499
{ 19?1) also see Syllabus point 4 of Pruist (2008). | |
© Counsel for Chief _Deputy Pack is requesfing that this Cuurt change t]_te Iaw to a “deliberate
indifference” standard as appl.ied by the Fourth Circuit Court eﬁf@Appeals in a federal § 1983 action.
| As stated in his deposition, Chief Deputy Pack readily admzts he was the officer in charge

on fi‘tpnl 4,2002. He was the first to enter Ms. Robinson’s house without a watrant or permission.

He told the other officer to release the attack dog He and another ofﬁcer at his direction initiated

the Capstun spray. As to the numerous sexual exploitation ofa pSychologically frail Plaintiff during

the previous year, he invoked his f“ fth amendment rlght agamst self mcrlmmatzon
The Plaintiff looks to actions of the Defendant as super-v;tsor of the seve;ai officers utilized
to carry out this attack on her c:atlsing her harm. Once again, ttjte Defendant x'efliee upon a federal

precedent in an attempt to persuade this judiciary that a supervisdt insucha posiﬁion is not liable for

actions of his subordinates (See Fu 12 in Defendant’s Bri eﬂ ‘Plaintiff centends that law
enforcement is a specialized situation in which an individual destgnated as Chlef Deputy becomes
the principal in the master-servant relationship under which a su’oordmate depu:‘ty :would be found
actionably insubordinate should he or she not regard such ii.?mdividuai as the principal body.
Ultimately, there is no distinction by subordinates between the Chlef Deputy a.nd ;‘higher master”
during actions in the field that involve orders made by the Chwf Deputy |

The key distinction in the Defendant’s contention under the Eastern Pennsylvania Federal
case relied upon in hlS footnote (Fn. 12) is that the plamttff sought vicarious liability of the

supervisor for actions by subordinates. However, in this action under the West Virginia Constitution
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and state law, Srour Plaintiff seeks relief for direct liability for éi}g direct actionséof the Defendant in
ordering his subordinates to undergo unconstitutional and uxﬁawful actions ;on and toward the
Iamflff F ur*thermoze, this Court clearly reinforces this prmmpél/master—sywém distinction when
it recognzzed in Musgrove that a “principal or employer may a!co be held habie P Musgrove (1981)
(Emphasxs added), ‘
The allegations, if proven, in this case would meet 'viﬁ:ﬁally ahy stande;rd the Court could
zmpose The facts alleged in this case are certainly not the type which should be used as a
sprmgboard io change current and well established law :

V. | CONCLUSION

- The issues presenfed in the Brief of James Pack on Cérz‘zj‘ ed Quesz‘zolns would be me-re
approprlateiy resolved by thls honorabie Court when addressmgr a §1983 actxon, not this case. The
A mended Complaint in thls case alleges various West V1rgmm consntutlona;l and state tort claims
such as abuse of process, intentional infliction of emctlonai distress, tori of outrage, faise
imprisonment, malicious prosecuuon and viclation of the Constxtutzon of West V1rg1ma Article I,
§8 1,4, 5,6, 10 and 14 (neglect of duty, interference with lawful rights, abuse of authonty and use
of excessive force). |

Any issues relevant fo this case have been rf:(:en;ﬂy5.':111([g QIEarly resolvedg by this honorable
Court in Neiswonger and Pruitt. Limiting this case to an “objeégively reasonabléness” standard as
to the events which occurred on April 4, 2002, ignores the current law and the 1ntentlonai emotional
distress inflicted by the Defenda.nt upon the Plaintiff for more than ayear precedlqg that date, as well

as the intent and motive of Chief Deputy Pack on that date. Th1s case should nnot be summarily

dIsz‘;sed under the guise of a § 1983 action,
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In the present case-, under the West Virginia Constitutiop and State law,? yoﬁr Plaintiff seeks
relief for the direct actions of the principal in ordering his subbr‘dinates to unde;'cro unconstitutional
and unlawful actions on and toward the Plaintiff. This Court clearly reinforces th:s principal/master-
servant dlstmctmn when it recognized in Musgrove that a “prlnc1pal or emplo;l/er may also be held
habie ” |

Wherefore, counsel fm Plaintiff, Euna Robinson respeétﬁzlly requests that this honorable
Cour.t affirm current statutory and common law and find as fo]lows
a. A governmental ofﬁcigl is not entitled to an immediate aﬁpeal of the dex;aial of a motion for
smaxy judgment that is based upon qualified immunity; .

b. The subjective motivations of a police officer are relevant LG an analysis of the reasonabieness
of an entry into a residence, the detention of the occupant of the residence, a,nd the alleged use of
force upon ‘the occupant; and, :

¢. A supervising police ofﬁcer is eivilly liable for ihe alleg»d wrongful conduct of hlq or her

subordmate ofﬁcers

Resfie tfuﬂy Submitted,

o

e A AN
.My P Serre}:o WV 'No. 905
Counsel for Plaintiff :
405 Capitol Street, Suite 10!
Charleston, WV 25301
(304) 343-8000

By counsel:
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