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MICHAEL BLANKENSHIP and
MISTY BLANKENSHIP,

Plaintiffs

V.

THE CITY OF CHARLESTON and
d/b/a DISTINCTIVE GOURMET,

Defendants,

and

THE CITY OF CHARLESTON and
BOSTON CULINARY GROUP, INC.
d/b/a DISTINCTIVE GOURMET,

Third-Party Plaintiffs,
'

LAKEWOOD SWIM CLUB, INC.,
Fourth-Party Piaintiff,
V.

EVANSTON INSURANCE COMPANY,

'BOSTON CULINARY GROUP, INC.

Third-Party Defendant/

Fourth-Party Defendant.

IN THE CIRCUIT COURT OF KANAWHA COUNTY; WEST VIRGINIA -

mory 15T

Civil Action No. 06-C-2062"

Honorable James C. Stucky



ORDER GRANTING EVANSTON INSURANCE COMPANY'S

MOTION FOR SUMMARY JUDGMENT

On the " day of December, 2007, came the parties, by their respective
counsel, pursuant fo Lakewood Swim Club, Inc.'s Motion for Partial Summary
Judgment, and Evanston Insurance Company's Mofion for Summary Judgment.
Having fully considered the pdn‘ies' respective motions, as well as the oral
argument of counsel, and for the reasons set forth herein, ’rhi‘s Court hereby ORDERS
that Evanston Insurance Company's Mbﬁon for Summary Judgment is GRANTED.

FINDINGS OF FACT

1. This action arises out of a slip and fall that plainiiff Michael Blankenship
sustained on October 14, 2005, during a Rascal Flatts concert at the Charleston
Civic Ceh’rer, when he dllegedly slipped on beer spilled at or near a concession

stand.

2. Plaintiff filed suit against the City of Charleston and Bosfon Culinary’

| Group. d/b/a Distinctive Gourmet, alleging that they negligently operated beer

concession stands during the concert.

3. Boston Culinary Group, in turn, joined Lakewood Swim Club as a
defendant, on the basis that Lakewood Swim Club was allegedly operating the
subject concession stand at the time of the accident.

| 4, At the time of piaintiff's accident, Lakewood was insured by Evanston
Insurance Company pursuant to policy number CL470100500-01.

5. The Evanston commercial general liability policy contains Endorsement
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M/E-217 (11/99), which provides as foliows:
SPECIFIED/DESIGNATED PREMISES/PROJECT LIMITATION
THIS ENDORSEMENT CHANGES THE POLICY.
Schedule
Premises:
LAKEWOOD DR.
ST ALBANS WV 25177

Project:
PRIVATE SWIM CLUB

({Complete above if information different than that shown in
the Declarations)

This insurance applies only fo “bodily injury”, “property
damage”, "personal injury”, “advertising injury” and medical
expenses arising out of:

1. The ownership, maintenance or use of the premises
shown in the Schedule (or Declarations); or '

2. The project shown in the Schedule {or Declarafions).
(emphasis added.)

é. The policy provides coverage for "bodily injuryfl' claims against
Lakewood Swim Club only if the “bodily injury” arises out of the ownership,
maintenance or use of fhé designated premises (LAKEWOOD DR., ST. ALBANS, WV
25177) orif the "bodily injury" arises out of the designated project {PRIVATE SWIM
CLUB).

7. It is undisputed that plaintiff's bodily injury cldim did not arise cut of the
ownership, maintenance or use of the premises (LAKEWOQD DR., ST. ALBANS, WV

25177} designated in the policy of insurance.



8.  Evanston insurance Compczny denied Lakewood Swim Club's claim
for insurance coverage in this matter based, in part, on the fact that plaintiff's
alleged bddiiy injuries did not arise out of the desighc’red project (PRIVATE SWIM
CLUB}.

9. Tim Quintan, acting on behalf of Lakewood Swim Club, completed
and signed an application for the Evansion Insurance Company policy in 2005,
which application was appended to Evanston Insurance Company's motion., The
contents of that application _hcve not been disputed by Lakewood Swim Club.
Pursuant to the application, Lakewood Swim Club made the following
representations as to the scope and nature of the project to bé insured:

qQ. The application specifically inquired whether any outside events were
sponsored by the swim club, to which Mr. Quinian responded, “no";

b.  The application further inquired whether the swim club engaged in
any special events on or off the swim club premises, to which Mr.
Quinlan again responded, “no";

.€. - The application completed and signed by Tim Quinian, on behalf of
Lakewood Swim Club, inquired whether there was a snack bar on the
swim club premises, to which Mr. Quinlan responded, “yes.”

d. Pursuant to the application, Mr. Quinian, on behalf of Lakewood Swim
Club, advised Evanston Insurance Compcny that no aicohol was
permitted around the pool.
10.  The representafions made by Lakewood Swim Club in the policy
application were utilized by Evanston Insurance Company o evaluate the risk fo

be insured.

11, Neither Tim Quinkan nor any other person associated with Lakewood
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Swim Club advised Evanston insurance Company that Lckewood Swim Club would
Operdfe any off-premises concession at any time. Specifically, the insu.red never
provided any evidence to Evanston Insurance Company that the *project” would
include fhe operation of a beer concession stand at the Charleston Civic Center
during a countrymusic concert. To the contrary, Lakewood Swim Club represented
fo Evanston Insurance Company that ne oulside events were sponsored by the
swim club and that the swim club did nof engage in any specidl events on or off
the swim club premises.

12, Lakewood Swim Club has presented no evidence fo show that the
swim club misunderstood the application and/or the terms énd conditions set forth
in the policy of insurance. |

CONCLUSIONS OF LAW

1. Determingtion of the proper coverage of aninsurance coniract, when
the facts are not in dispute, is a question of law. Syl. Pt. 1, Tennant v. Smaliwood,
211 W.Va. 703, 568 S.E.Qd 10 (2002). |

2. Language in an insurance policy should be given its piain, ordinary -
meaning. Syl. Pt. 1, Soliva v. Shand, Morahan & Co., 176 W.Va. 430, 345 S.E.2d 33
[(1986). Where the provisions in  an insurance policy contract are clear and
unambiguous they are not subject fo judicial construction or interpretation, but full
effect will be given to the plain meaning intended. Keffer v. Prudential Ins. Co., 153

W.Va. 813, 172 S.E.2d 714 (1970).




3. “A liability insurer need not defénd'o case against the insured If the
aileged conduct is entirely foreign to the risk insured ogdin.s’f." Horgce Mann Ins.
Co. v. Leeber, 180 .W.Vc:. 375,378, 376 S.E.2d 581, 584 {1988).

4. The Evdnsion Insurance Company policy definition of the designated
“project” as PRIVATE SWIM CLUB is nof G_mbiguous.

5. The unambiguous definition of the designated project as PRIVATESWIM
CLUB does not include a beer concession stand at the Charleston Civic Center
during a country music éoncerf.

é. Plainiiff's alleged Eodily injury did not arise out of the designated
project (PRIVATE SWIM CLUB); as required by the clear, plain and unambiguous
language of the policy issued fo Lakewood Swim Club by Evanston insurc_:nce
Company,

7. Lakewood Swim Club did not have a reasonable expectation that its
members' operation of a beer concession stand at the Charleston Civic Center
during @ country music concert was cm'insured risk, as evidenced by Thé policy
application, | "

8. It is an unreasonabie and untencble assertion that the known 'insuring
of an on-premises snack bar by Evanston Insurdnce Company would expand the
insured risk to include the seling of beer by members of the insured at an off-
premises concession stand.

9. The policy application completed and signed by Tim Quinian on



behalf of Lakewood Swim Club is consistent with the unambiguous terms and
conditions of the Evanston Insurance Company policy. The policy application
completed and signed on behclfrof Lakewood Swim Club shows fhcﬂ Lakewood
Swim Club understood and agreed that no outside events would be sponsored by
the swim club and that there would be no special events on or off the premises.

10.  The one-time operéﬁon of a of a beer concession stand at the
Choriesfon Civie Cen?er dunng a counfry music conceri was a special event
beccuse 11 was no’r within the reguicr course of business of the demgncfed project,
a private swim club. |

11.  EvanstonInsurance Company was provided noinformation during the

application process that Lakewood Swim Club would undertake the operation of

a beer concession stand at the Charleston Civic Center during a country music
concert, thereby rendering it a special event, unknown to the insurer and foreign
to the risk insured.

12.  Plainfiff's alleged bodily injury did not arise ou’r.of the designated
project (PRIVATE SWIM CLUB), as required by the clear, piain and unambiguous

language of the policy issued to Lakewood Swim Club by Evanston Insurance

Company and, therefore, the Evansion Insurance Con"_:puny policy does not

. provide coverage for the claims asserted against the swim club in this action.

13.  The Court hereby finds that Evanston !nsurcﬂce Compczny has no duty

to indemnify Lakewood Swim Club for the claims arising out of plaintiff's alleged



bodily injury, based on the clear, plain and unambiguous language of the Evanston
Insurance Company policy. |

14.  The Court further finds that Evanston insurance Company has no duty
to defend Lakewood Swim Club for the claims arising out of plaintiff's alleged
bodily injury, based on the clear, plain and unambiguous language of the Evanston
Insurance Company policy.

_‘ WHEREFORE, it is hereby ORDERED that Evanston Insurance Company's
Motion for Summary Judgment is GRANTED and Lakewood Swim'CIub, inc.'s
Motion for Partial Summary Judgment is DENIED. The Fourth-Party Complaint
against Evanston Insurance Company is hereby dismissed in its en’rirefy.. The
objections of the parties are noted and preserved. |

The Clerk is directed to forward a copy of this Order to counsel of record.

Entered this 11th day of December, 2007.

Hon. Jc:mesC Stucky, Jucie

I, CATHY S. GATSON, CLERK OF CIRCWNY COURT OF SAD COUNTY
M‘Iﬂ i SMD STATE, DD HEREBY CERTIFY THAT THE I%D 50
. COFY FR THE HECDHDS DF SAID GOURT r
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