BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS

CLIFFORD CRUM,

£ - o
. Vool D
\ {)5«“:‘2- : )
PLAINTIFF, } e CAE
T e
| | | Rt fh 08
. Y \‘ ';" " s 3
Vs. CASE NO. 080848~ %"

EQUITY INNS, INC., d/b/a THE HAMPTON INN;
VIRGINIA INN MANAGEMENT OF W.VA,, INC.;

- TRAVELERS PROPERTY CASUALTY INSURANCE
COMPANY; CONSTRUCTION CONCEPTS, INC.;
BECKLEY HOTEL LIMITED PARTNERSHIP, A WEST
VIRGINIA PARTNERSHIP; AND JOHN DOE, -

DEFENDANTS.

APPELLEE’S BRIEF OF VIM, INC.

GARY W.HART

JACKSON & KELLY

P.0. BOX 553 -

CHARLESTON, WEST VIRGINIA 25322
(W.Va. ID. #1616)

BEN B. WHITE, IiI

WHITE & HENDERSON

1426 MAIN STREET .
- PRINCETON, WEST VIRGINIA 24740
(W.VA. ID #4003)

| December 4, 2008

{C1445135.1} ' ) 1



TABLE OF CONTENTS

Nature Of Proceeding P BT R O TPORUOONS

Statement Of Facts ................. eeereteees e rabeaaas SO et e et erae e 2

Points And Authorities ...... ettt saanaa iereeeitre e e inr e bt e aee e reebenanne 2

Discussion Of The Law .......occeuneeee. rereerne e et at st s e n s e e seanennans veetereebeaeesanes r———— N
A. ResIpsa Loquitor crorens

B. Strict Liability ...ocoveeeererenna. rererereeraeranns vrerernerrans creeenns _4

C.  The Contract Of SAlE .....coveuevereeceirerieeeeeee s e s e oo R 4

Conclusion ........ rereineve e e e rreens vearaan - et esee rereeentare bt neanreeeerreenraas 5

{C1445135.1) ' | i



TABILE OF AUTHORITIES
Page(s)

Foster v. City of Keyser, 202 W.Va. 1, 501 SE2d 165 (W.Va. 1997) 3

(C1445135.1)

ii



BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS

CLIFFORD CRUM,

PLAINTIFF,
VS. - CASE NO. 080848
EQUITY INNS, INC., d/b/a THE HAMPTON INN;
VIRGINIA INN MANAGEMENT OF W.VA., INC.;
TRAVELERS PROPERTY CASUALTY INSURANCE
COMPANY; CONSTRUCTION CONCEPTS, INC..;
BECKLEY HOTEL LIMITED PARTNERSHIP, A WEST
VIRGINIA PARTNERSHIP; AND JOHN DOE,

DEFENDANTS.

AXVELELYES BRIEF OF VIM, INC., .

NATURE OF PROCEEDING _

Appellant Clifford Crum appeals a .grant of summary judgment to Equity Inns, Inc. by the
Circuit Court below. Mr. Crum seeks to reverse that summary judgment, and to amend his

Complaint, in part, to assert the doctrines of res ipsa loquitur and strict liability. Appellant’s

Petition for Appeal stated that “All viable defendants should be in this case. Discovery should |

proceed against all viable parties and all should be subject to res ipsa loguitor.” Petition p. 4

(emphasis added). Accordingly, defendant Virginia Inn Management (whose name has been |

changed tb “VIM, Inc.”) filed a resjjonse to that Petition.

It is unclear from a review of Appellant’s subsequently filed Brief whether Appeliant still

asserts that res ipsa loquitur should be applied to all parties herein, or how strict liability would

be applicable in this case. However, the Coinplaint against VIM currently asserts res ipsa
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loquitor claims, and therefore, in order to make it clear that neither res ipsa loguitur nor strict

liability apply in this case, VIM files this response.!

STATEMENT OF FACTS

Plamntiff Clifford Crum was injured on July 7, 2004, while attending a meeting at a
Hampton Inn in Beckley, West Virginia, when a light fixture fell. Mr. Crum was acting within
.~ the scope of his employment as a federal mediator while occupying the conference room in

question.

It is undisputed that at the time of the accident, the hotel in question was owned and

ﬂmd%yﬁumc., which hiad purchased the premises from the original owner,
Beckley Hotel Limited Partnership, on November 18, 1994, nearly ten years before the accident

occurred.

The Circuit Court granted summary judgment to Equity Inns based in large part upon the
undisputed report 6f an expert, Frarcis A. 'Guffey, Who_ noted that the anchoring system utilized
by the contractor to install the light fixture in question was improper in that plastic anchors were

| mounte.d in a 5-8 inch Gypsum Boafd ceiling only, rather than into the concrete deck as should
have occurred. M. Guffey’s report noted that once the incorrect installation was completed,
there were no visual indications of the length of the anchor or what it penetrated; specifically,

this type of anchoring would not be apparent to any‘ one examining the fixture. See April 12,

2006 report of Francis Guffey. Accordingly, the Court granted summary judgment to Equity

' VIM currently has pending before the Circuit Court its own Motion for Summary Judgment, primarily on the
grounds that VIM never owned the subject hotel property, that it neither installed the light fixture por hired anyone
else to do so and that VIM merely provided accounting and management services after completion of construction,
up until the sale of the hotel by Beckley Hotel Limited Partnership in November, 1994. Plaintiff was injured on July
7,2004, over twelve (12) years after the completion of the construction of the hotel and nine (9) years and
approximately eight (8) months after the sale of the hotel by Beckley Hotel Limited Partnership to Equity Tnus, Inc.
VIM had no involvement with the hotel during that nine Year, eight month period. - .
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Inns by Order entered July 28, 2006. Despite a standard briefing schedule and oral argument on

- this motion, plaintiff did not contradict Mr. Guffey’s report.

.. POINTS AND AUTHORITIES

Foster v. City of Keyser, 202 W.Va. 1, 501 S.E.2d 165 (W.Va. 1997)

DISCUSSION OF THE LAW

Although Appellant seeks to invoke res ipsa loquité)r and/or strict lHability, neither is

applicable or appropriate to this case.

A. RES IPSA LOQUITOR

It is well-established in West Virginia that by use of the doctrine of res ipsa loquitur,
plaintiff may infer that the harm suffered by him is caused by “negligence of the defendant when
(a) the event is of the kind which ordlnarlly does not occur in the absence of neghgence (b)

other responsible causes including the conduct of the plaintiff and third persons are sufficiently

eliminated by the evidence; and (c) the indicated negligence is within the scope of the
defendant’s duty to the plaintiff. “Foster v. Ciy of Keyser, 202 W.Va, 1, 501 SE2d 165 (W.Va. -

1997) (emphasis added). Appellant in this case wishes to ignore the second requirement.

The expert report of Mr. Guffey makes it clear that the negligence in this case that led to
the light fixture falling was that of the person or company Who installed the light fixture
improperly twelve years before the accident occurred. This .evidence, in and of itself, establishes
that the ddctrine of res ipsa loquitur may not be applied against Virginia Inn Managemeﬁt To
hold otherwise would be to completely eliminate reqmrement (b) of the holding of Foster v. City
of Keyser (“other responsible causes mcludmg the conduct of the plaintiff and third persons are

sufficiently eliminated by the evidence.”). Obviously, the conduct of the contractor is an “other
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responsible cause” that cannot be eliminated, and in addition, Appellant asserts that the actions
of Equity Inns’ janitor in cleaning or changing bulbs may have contributed to the accident and
caused the fixture to fall. Accordingly, as a matter of law, res ipsa loquitur cannot apply against

VIM.

B. STRICT LIABILITY

In addition, Appellant’s Brief states that he urges “the unusual theory of strict liability on
this Court as well. There must be some rational way for Mr. Crum to be compensated.” _
Appellant’s Brief at p. 12. However, Appellant provides no rationale, no statutory law, and no

case law which would permit an application of strict Hability as to Virginia Inn Management.

Appellant does not explain at all how such a theory could be asserted in this action. Thisisnota
producfs liability case, and therefore strict liability in that context is nof applicable. This is
certainly not a case involving an abnormally dangerous activity, and therefore VIM cannot
conceive of how a claim of strict liability could be.applicable in this case. Appellant’s request to

assert such claims must fail as a matter of law.

C. THE CONTRACT OF SALE

Appellant notes both in the Petition and Bﬁef that he has sought a copy of the Confraét of
- Sale by which Equity Inn purchased the hotel from Beckley Hotel Limited Partnership,

ostensibly as a vehicle through which the assignment of duties by and between Equity Inns and
Beckley Hotel Limited Partner_ship_ may be determined, apparently in order to determine somer
duty owed to Appellant. It should be noted that the Sales Contract was provided to
Appellant/Pla;mtiff on November 18, 2008 p.ursuant to a.Protective Order issued by the Cifcuit
Court. Accordingly, Appellant’s counsel is now aware that this contract prdvides no support for

any claims against VIM.
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CONCLUSION

The frustration of Appellant and his counsel in this case is understandable, given that
they have been unable, apparently, to serve a party that is at fault in this case. However, that

inability does not mean that liability should be imposed on parties who are without fault. Mr.

Crum is not completely without a recovery here, in that he was working at the time of the
accident, and as a result was entitled to F ederal Workers’ Compensation Benefits as a result of

this injury.

However, VIM merely provided accounting and management services after completion

of construction of the hote] in question. It never owned the hotel, and did not install the light

fixture or hiring anyone else who did so. As Appellant’s Brief essentially admits, VIM had

nothing to do with the hotel since November, 1994, almost ten years before the fixture fell.2

Accordingly, neither res ipsa loquitur, nor the doctrine of strict liability may be asserted
against this defendant, and VIM urges the Court to refuse Appellant’s request that they be

applied in this action.
VIM, INC.,

BY COUNSEL.

(}(\] WL’&)- L‘\? 7‘ ng’ ~

GARY W. HART
JACKSON & KEEEY

P.0. BOX 553

CHARLESTON, WEST VIRGINIA 25322
(W.Va. LD. #1616)

* See Appellant’s Brief at P- 6 (“[Equity Inns] had complete control over the hotel and light fixtures for almost ten
years by the time the fixture fell.”
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CERTIFICATE OF SERVICE
I, GARY W. HART, counsel for VIM, Inc., do hereby certify that I have this the

Brr day of Decem “’“’9’-’4’/ » 2008, served a true and correct copy of the foregoing

APPELLEE’S BRIEF OF VIM, INC. upon:

Roger D. Forman

Forman & Huber, L.C

100 Capitol Street Suite 400
Charleston, WV 25301

Mary H. Sanders
Huddleston Bolen
P.O. Box 3786
Charleston, WV 25337

Mary Beth Chapman
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300 N. Kanawha St., Ste. 100
Beckley, WV 25801

By depositing same in the United States Mail, postage prepaid, addressed to the
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