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L INTRODUCTION

This case arises out of a payment dispute under the Tobacco Litigation Master Settlement
Agreement (“MSA™) to which the Appellees -~ all “Participating Manufactarers” (“PMs™) in the
MSA ~ and the State of West Virginia. are parties. The Independent Auditor assigned to
calculate and determine payments tinder the MISA determined not to apply an adjustment — the
Non-Participating Manufacturer Adjustment (“NPM Adjustment”) for 2003 — to the payments of
the PMs én the basis of a presumption that West Virginia and every other Settling State had
diligently enforced “Qualifying Statutes,” as defined in the MSA. The PMs dispute that
determination; the Settling States, including West Virginia, defend it.

The issue on appeal is whether the dispute between the PMs and the Settling States,
including West Virginia, must be arbitrated. The MSA’s arbitration clause requires arbitration of
“Ia]ny dispute ... arising out of or relating to” the Auditor’s determinations and calculations,
including “without limitation[] any dispute concerning the operaﬁon or applicati011” of the
MSA’s “adjustments” and “allocations.” MSA § Xl(cj (R 79 at Ex. A, p. 88).! The Circuit
Court (Ber'ger, 1) held that the “MSA’s Arbitration Clause.. .clearly and unambiguously reiquires'
arbitration of this dispute,” including the “necessarily intertwined” claim, made by the State, that
no NPM Adjustment may be applied to its payments because it diligently enforced a Qualifying
Statute. Order at 3, 4 (R. 326 at 3-4). Courts in 47 other States, including 19 appellate courts,
have unanimously reached this same result under the same MSA language.

West Virginia concedes that the Auditor’s determination not to apply the Adjustment
must be arbitrated but argues that the subsidiary issue of diligent enforcement must be separately

litigated in each of the 52 Settling States that signed the MSA, even though the only relevance of

1 Citations to the record included herein identify to the initial line number of the referenced document
based on the Index, followed by “at [page number]” to designate the relevant page within that document.
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the diligent enforcement issue under the MSA concerns the “application” and “operation” of the
NPM Adjustment and its “allocation” among the States. Further, despite conceding that the plain
language of the. MSA controls, West Virginia does not even quote the arbitration provision until
page 15 of its brief and never addresses the “without limitation™ élause in the arbifration
provision that specifically provides for arbitration of the diligent enforcement issue that the State
seeks to separately litigate. Moreover, while acknowledging the relevance of the reasoning
provided by courts in the 47 other States that have found this dispﬁte arbitrable, the State never
even attempts to distingﬁish that reasoning.

Because the Circuit Court correctly rejected the State’s attempts to rewrite the MSA and
propezly held that the MSA requires arbitration of the parties’ entire dispute, this Court should
affirm the ruling below. | |

1L STATEMENT OF FACTS

Appellee Subsequent Participating Manufacturers (“SPMs”) are a group of smaller
tobacco manufacturers and importers who voluntarily joined the MSA — accepting its substantial
annual payment obligations and agreeing to its advertising and marketing restrictions — even
though most were not sued by West Virginia or any other State. The MSA’s arbitration
provision is particularly important to the SPMs, given their relatively smaller resources. They |
did not join and would not have joined an agreement that requires them to litigate payment-
related disputes, like this dispute regarding the 2003 NPM Adjustment, in 52 different courts or
before 52 different arbitration panels.

In joining the MSA, the SPMS also relied on fhe NPM Adjustment provision. As the
State concedes, the MSA drafters designed the NPM Adjustment to conipensate PMs for loss of
market share attributable to the competitive disadvantage these companies may face as a result of

their decision to join the MSA. State Pet. for App. at 9-10. The Adjustment is particularly



important to the SPMs because as smaller companies they typically face substantial competition
from the “Non-Participating Manufacturers” that chose not to join the MSA (“NPMs™).

The NPM Adjustment provisions give the States a stréng incentive fo level the playing
field between MSA participants and NPMs by enacting and diligently enforcing “Qualifying
Statutes.” Under MSA § EX(d)(® (R. 79 at Ex. A, p. 58), the Adjustment “shall apply” to the
PMs’ payments when (1) the Independent Auditor determines that the PMs experienced a
“Market Share Loss” to the NPMs and (2) an economic cbnsulting Tirm determines that the MSA
is a “significant factor contributing to” that Market Share Loss. Id. MSA § IX(d)(2), in turn,
provides that States may avoid allocation of the Adjustment to reduce their payments if they
demonstrate that they “diligently enforced” a Qualifying Statute. Jd. § IX(d)2}A)-(B) (R. 79 at
Ex. A, p. .63) {NEM Adjustment.“shall apply to the Allocated Payments of all Settling States ...
except ... if” States enact and “diligently enforce” Qualifying Statutes),

The Qualifying Statutes, which are based on .a model statute appended to the MSA,
impose on the NPMs escrow obligations in amounts roughly comparable to the PMs® MSA
payment 6bligétions. Id. § TX(DQRXE) (R. 79 at Ex. A, p. 65). If one or more States
demonstrate diligent enforcement, the NPM Adjustment that wouid have reduced their payménts
is reallocated 1o further reduce the payments of any State that has not demonstrated diligent
enforcement. Jd. § IX(d)(2)(C) (R. 79 at Ex. A, p. 64). |

As the OPMs’ brief sets out in detail, the MSA’s “Independent Auditor” is required to
“calculate” and “determine” all MSA “payments,” “adjustments,” and “allocations.” Jd. § XI(a)
(R. 79 at Ex. A, p. 86). The Auditor determined not to apply an NPM Adjustment for 2003 to
reduce the SPMs’ and OPMs’ payments. It did so even though (as the State concedes) both

requirements for application of the Adjﬁstment had been met because it accepfed the claim made -



by the MSA Setiling States, including West Virginia, that it should presume that all States had

diligently enforced Qualifying Statutes. See State Br. at 6.2 The SPMs, like the OPMs, disputed
the Auditor’s determination, includi'ng its decision to presume enforcement and the fact that it
“ignore[d] substantial evidence” that the States had not diligently enforced. E.g., Letter from
Commonwealth Brands to Ind. Auditor (Mar. 16, 2006) (R. 60 at Ex. 1).

section X1(c) of the MSA, entitled “Resolution of Disputes,” requires mandatory
arbitration of all dispi:fes arising out of or relating to the Auditor’s determinations before a panel
of former Article III federal judges: |

Any dispute, controversy or claim arising out of or relating to calculations
performed by, or any determinations made by, the Independent Auditor
(including, without limitation, any dispute concerning the operation or application
of any of the adjustments, reductions, offsets, carry-forwards and allocations
described in subsection IX(j) or subsection X¥(i)) shall be submitted to binding
arbitration before a panel of three neutral arbitrators, each of whom shall be a
former Article 111 federal judge. Each of the two sides to the dispute shall select
one arbitrator. The two arbitrators so selected shall select the third arbitrator. The
arbitration shall be governed by the ... Federal Arbitration Act.

MSA § XI(c) (R. 79 at Ex. A, p. 88).

The provision broadly requires arbitration of “any” disputes “arising out of or relating to”
the Auditor’s determinations. In its parenthetical “without limitation” clause it provides specific
examples of arbitrable disputeé, inpiu.ding “any dispute concerning the operation or application
of any of the adjustments ... and allocations described in subsection 1X(j).” Id. Subsection IX(j),

in turn, specifically refers to the NPM Adjustment and the issue of diligent enforcement. Thus,

2 Ind. Auditor’s Notice of Preliminary Calculation at 2 n.1 (Mar. 5, 2004) (R. 79 at Ex. J) (“[a]!l Setiling
States have enacted Model Statutes and represent{ed] them to have been in fuil force and effect
continuously, ... no NPM Adjustment can be allocated” to reduce payments); Ind. Auditor’s Notice of
Final Calculation at 5 (Mar. 29, 2006) (R. 79 at Ex. I} (Auditor’s methodology remained unchanged);
Letter from P. Levin (Nat’} Assoc. of Attorneys General (“NAAG™)) to the Ind. Auditor (Mar. 6, 2006)
(R. 79 at Ex. H); Letter from M. Greenwold (NAAG) to the Ind. Auditor (Feb. 27, 2004) (R. 79 at Ex. K);
Letter from Attorney General Sorrell, NAAG, to the Ind. Auditor (June 10, 2002) (R. 215 at Ex. 6) (all
requesting that Auditor presume diligent enforcement).



when subsection IX(j) “describes” the NPM Adjustment, it expressly provides that the
Adjustment “shall be applied ... pursuant to” both the provision governing the Adjustment’s
application (subsection 1X(d)(1)) and the diligent enforcement provision governing its allocation
among the Settling States (subsection IX(d)(2)). Id. § IX(j), cl. “Sixth,” (R. 79 at Ex. A, p. 81).

On April 19, 2006, the State moved for declaratory relief, requesting an order “that no
NPM Adjustment shall be applied” to its payments for 2003 on the basis that it “diligently |
enforced” a Qﬁalifying Statute. Apr. 19, 2006 State Mot. for Decl, Reliefat 2 (R. 1). The OPMs
moved to compel arbitration, and the SPMs joined the motion, The State stipulated that the
dispute over the Auditor’s determination not to apply the Adjustiuent was arbitrable,? but argued
that its claim that no Adjustment “shall be applied” to it because it allegedly diiigen!:iy enforced
was unrelated to the concededly-arbitrable dispute.

The Circuit Court granied the motion fo compel arbitration, applying the MSA’s “plain
language,” and ordered arbitration before a “pationwide arbitration panel of three former federal
judges.” Order at 3 (R. 326 at 3). It found that the MSA “clearly and unambiguously” requires
arbitration of this dispute in “two separate ways.” Jd. First, it held that the dispute is arbitrable
under the “broad[]” language requiring arbitration of any dispute “arising out of or relating to”
the Auditor’s determinations. The Court found that “[t]his dispute, including the State’s diligent
enforcement defense, clearly arises out of, and relates to, determinations the MSA requires thé
Independent Auditor fo make each year — whether to apply the NPM Adjustment and the diligent
enforcement [issuel.” Jd. Moreover, the Auditor “made such determinations here” when it

presumed diligent enforcement at the request of the Settling States. That was “the only basis™ on

3 See, e.g., State Br. at 10 (“West Virginia does not dispute that PWC’s determination regarding the
provisional application of the total adjestment is arbitrable™); Tr. at 27-28 (“West Virginia is willing to
arbitrate the dispute as to whether the Master Settlement Agreement required the Auditor to apply a
provisional offset to the PMs’ 2006 MSA payment in an amount equal to the 2003 NPM Adjustment™).



which the Auditor could deny the Adjustment since both requirements for its application had
been met. Id. at 3-4. | |

Second, the Circuit Court held the parenthetical “without limitation” clause in the
arbitration agreement - which expressly requires arbitration of “any dispute” “concerning” the
“operation or application” of the MSA’s “adjustments” and their “allocation” — includes the
diligent enforcement issue in the ;‘speciﬁc examples of disputes that are arbitrable.”. Id at 4.
The MSA “expressly mandates™ that this dispute, which “concerns the ‘application’ of the NPM
Adjustment and the difigent enforcement exemption to that Adjustment and the “allocation’ of
the NPM Adjustment among the Settling States, be arbitrated.” 74

'The Circuit Court rejected the State’s argument, repeated here on appeal, that its claim
that no Adjustment may be allocated to it because it “diligently enforced” was “separate and
distinct” from the issue the State concedes is arbitrable, the Auditor’s determination not to apply
the Adjustment. Under the MSA, the Circuit Court found, “diligent enforcement determines
whether the NFM Adjustmenf applies, and if so, how it is to be allocated among the States. The
- two are necessarily intertwined.” Id at 5. |

In directing arbitration, the Circuit Court joined unanimous authority from 47 other
jqrisdictions —every other State that has been asked to consider the issue - including 19 appellate
courts.

HIL. STATEMENT MEETING ALLEGED ERRORS

A. THE RULING OF THE CIRCUIT COURT SHOULD BE AFFIRMED
BECAUSE THE CIRCUIT COURT CORRECTLY HELD THAT
DILIGENT ENFORCEMENT IS ARBITRABLE UNDER THE PLAIN
AND UNAMBIGUOUS LANGUAGE OF THE MSA

B. THE CIRCUIT COURT CORRECTLY HELD THAT THE MSA’S
PLAIN LANGUAGE AND ITS UNITARY PAYMENT STRUCTURE
REQUIRE NATIONWIDE ARBITRATION



A ARGUMENT AND DISCUSSION OF LAW

Under established principles of cqnt‘fact construction, the Circuit Court correctly held
(reaching the same result as appellate and trial courts from 47 other MSA jurisdictions) that fhe |
plain language of the MSA requires a nationwide arbitration of this dispute, including the issue
of dﬂigent enforcement. As the Circuit Court recognized, the languagé of the MSA compels
arbitration of this dispute in at least two separate ways — the parties® dispute clearly “aris[es] out
of” and “relatfes] to” the “calculations™ and “determinations” of the Auditor, and it falls
expressly within the specific examples bf arbitrable disputes in the MSA’S “without limitation”
clause because it “concern|s] the application and operation” of the NPM Adjustment and its
“allocation.” Order at 4 (R. 326 at 4). Both clauses encompass the diligent enforcement issue,
the only relevance of which under the MSA is the Independent Auditor’s “application” and
“allocation” of the NPM Adjustment and its “operation.” The State’s attempts to read limitations
into this plain language that the MSA does not contain are contrary to established contract law
principles and the liberal policy favoring arbitration under federal and state law.

The MSA'’s structure - under which the.Indepencient Auditor determines a single
payment for each PM each year, and then allocates that payment among the Settling States — also
compels arbitration. Through that arbitration, one panel of retired federal judges will decide all ;
disputes related to the Auditor’s determinations, after a proceeding in which all interested parties
may participate, thereby eliminating the prospect of conflicting decisions from 52 State courts.

Any possible doubt or ambiguity (there is none) should be resolved in favor of
arbitration. The fact that every jurisdiction to have addressed this issue has now concluded that
the unambiguous language of the MSA requires arbitration shows that the State cannot overcome

the well-settled presumption in this case.



Finally, the Circuit Court correctly held that the plain language ofthe MSA and s
structure require one nationwide arbitration of this dispute, not 52 separate ones. The MSA
~ requires eﬁch of the “sides” to the “dispute” to choose an arbitraior, not each State or each
manufacturer. Furthermore, as the decisions in the other 47 jurisdictions have found, a
nationwide arbitration ensures that the dispute will be resolved by a neutral panel which will
apply consistent standards in a fair and impartial proceeding in which all parties participate. Any
other outcome would result in chaos and is inconsistent with both the plain language and the
spirit of the MSA .4

A, The Cirenit Court Correctly Held That The MSA’s Plain
Language Reqguires Arbitration

Black letter principles of contract construction mandate that parties’ coniractual
obligations are controlled by the words of the contract they signed. West Virginia law requires
coufts to enforce contracts as they are written; a court may not use its own Jjudgment to rewrite a
contract that the parties have agreed to. Wellington Power Corp. v. CNA Sur, Corp., 217 W. Va.
33, 37 (2005). Rather, “it is the safest and best mode Qf construction to give words, free from
ambiguity, their f)lain and ordinary meaning.” Waddy v. Riggleman, 216 W. Va. 250, 261
(2004), quoting William§ v. South Penn Oil Co., 52 W. Va. 181 (1902). The parties’ writing, not

their post-facto interpretation of that writing, controls. See Fraternal Order of Police, Lodge No.

4 While this brief focuses on the substantive reasons why this Court shouid affirm the Circuit Court order,
the State’s appeal is also procedurally flawed. In the proceedings below, the Circuit Court did not rule on
the merits of the parties® dispute, nor did it otherwise issue a final order. Rather, the Court stayed the
State’s motion. Order at 5 (R. 326 at 5). Because there has been no final order in this case, the State does
not have an appeat as of right. Rather, in West Virginia, a party seeking immediate review of an order
compelling arbitration must do so by means of a writ of prohibition. See, e.g., State ex rel. Sayior v.
Wilkes, 216 W. Va. 766, 772 (2005); State ex rel. Dunlap v. Berger, 211 W. Va. 549, 556 (2002). In
order ta obtain relief, the State was required to move for such a writ, and its failure to do so itself justifies
dismissal of its appeal. Additionally, even if the State’s appeal is treated as a petition for a writ of
prohibition, the State could not demonstrate that it meets the exacting standards for grant of such a writ.




69 v. City of Fairmont, 196 W. Va, 97, 101 (1996).

The State concedes on appeal, as it did before the Circuit Court, that the dispute over the
Auditor’s determination not to apply the 2003 NPM Adjustment musf be arbitrated. State Br. at
10; Tr. at 27-28 (R. 341 at 27-28). As the Circoit Court and courts from 47 other MSA.
jurisdictions (inciuding 19 appeliate courts) have found, the “plain language™ of the arbitration
provision also requires arbitration of the inextricably-related diligent enforcement issue in at
least two ways.”

First, the dispute is arbitrable under the general provision of the parties’ arbitration
agreement, which unambiguously provides that “[alny dispute, controvefsy or claim arising out
of or relating to calculations performed by, or any determinations made by, the independent
Auditor ... shall be arbitrated.” MSA § XI(c) (R. 79 at Ex. A, p. 88). Thé Independent Auditor
decided not to reduce the SPMs’ pa.yménts by an NPM Adjustment — a determination that
resulted in a calculation of the SPMs’ payments that was millions of doliérs greater than if the
Auditor had decided to apply the NPM Adjustment. State Br. at 7; State Pet. for App. at 9, 35,

The State endorses this determination; the PMs dispute it. Moreover, in determining not (o apply

Further discussion of these points can be found in the SPMs’ Brief in Opposition to Petition for Appeal,
which the SPMs incorporate by reference. .

3 See, e.g., New York v. Philip Morris Inc., 869 N.E.2d 636, 639 (N.Y. 2007) (“the plain language of the
MSA compels arbitration”); Massachusetts v. Philip Morris Inc., 864 NE.2d 505, 512 (Mass. 2007)
(“The language of the settlement arbitration clause thus plainly and unambiguously encompasses the
present dispute.”); Conmecticut v. Philip Morris, Inc., 905 A.2d 42, 50 (Conn. 2006) (“the plain language
of the agreement’s arbitration provision requires that the underlying dispute be referred to arbitration™);
State ex. rel. Stenehjem v. Philip Morris, Inc. (“North Dakota”), 732 N.W.2d 720, 722 (N.D. 2007) (“the
plain and unambiguous language of the settlement agreement requires arbitration”); New Hampshire v.
Philip Morris USA, Inc., 927 A.2d 503, 512 (N.H, 2007) (“the plain language of the arbifration provision
evinces the parties’ intent to arbitrate” this dispute); Delaware v. Philip Morris US4, Inc., 925 A.2d 504,
504 (Del. 2007) (“plain language” compels arbitration); Zllinois v. Lorillard Tobaceo Co., 865 N.E.2d
546, 554 (11l Ct App. 2007) (“plain and unambiguous language” requires arbitration), pet. app. denied
(111 Sept. 26, 2007); Michigan v. Philip Morris USA Inc., 2007 Mich. App. LEXIS 1490, *9 (Mich. Ct,
App. June 7, 2007) (“[blased on the unambiguous language of the Agreement, ... arbitration of this



the Adjustment, the Independent Auditor accepted the States’ position that no NPM Adjustment
applied because the States were presumed to have diligently enforced their respective Qualifying
Statutes. See supra at 3-4. Accordingly, as the Circuit Court found, the parties’ dispute,
including the diligent enforcement issue, is arbitrable because it constitutes a direct dispute with
respect to a “determination” and a “calculation” by the Auditor. Order at 3 (R. 326 at 3).6
Moreover, even if this case did nbt involve a direct dispute about a determination by the
Independent Auditor, the dispute — inclluding the State’s diligent enforcement claim ~ still would
be arbitrable because it “aris{es] out of” and “re].ét[es] to” a determination or calcufation of the
Auditor. MSA § XI(c) (R. 79 at Ex. A, p. 88); see North Dakota, 732 N.W.2d at 730
(“Arbitration is the result under either formulation of the Issue.”). As the Circuit Court and other
MSA courts_have recognized, the language of the paﬁies’ arbitration agreement is extremely
broad. Order at 4, (R. 326 at 4).7 Indeed, courts consistently have recognized that the terms
“arising out of or relating to” constitute “the broadest language the parties could reasonably

use.”® Under this broad and plain language, the diligent enforcement determination arises out of

dispute is plainly required”) pet. app. denied 742 N.W.2d 118 (Mich, 2007). All the decisions from other
MSA courts may be found at hitp://www.hellerehrman.com/en/npm-adjustment, htrl.

$ dccord North Dakota, 732 N.W.24 at 729 (the Auditor “made a ‘calculation’ or ‘determination’ of the
diligent enforcement issue by its denial of the non-participating manufacturer adjustment™); New
Hampshire, 927 A.2d at 510 (“the Independent Auditor did, in fact, make a determination regarding
diligent enforcement™), _ . :

7 New York, 869 N.E.2d at 639 (“[b]y using the expansive words “any’ and ‘relating to,’ the MSA makes
explicit that all claims that have a connection with the Independent Auditor’s calculations and
determinations are arbitrable™); New Hampshire, 924 A.2d at 509 (“[t]he language used in section Xi(c) is
broad, encompassing ‘[a]ny dispute...arising out of relating to...”); North Dakota, 732 N.W.2d at 727
(“Subsection XI(c), in broad language requires arbitration™); Massachusetts, 864 N.E.2d at 17 (“[tthat
language is broad”); Arizona v. Ryan, No. 1 CA-SA 07-0083, slip op. at 11 (Ariz. Ct. App. May 24, 2007)
(“it is hard to imagine broader language”™); Louisiana v. Philip Morris, US4, Inc., 982 $0.2d 296, 300 (La.
App. 2008) (“The arbitration provision is a broad one.”), cert. denied (La. Sept. 19, 2008),

8 Fleet Tire Serv, of N. Little Rock v. Oliver Rubber Co., 118 F.3d 619, 621 (8th Cir. 1997); Ross Bros,
Constr. Co. v. Int’l Steel Servs., Inc., 283 F.3d 867, 876 (7th Cir. 2002) (arbitration clause with phrase
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and relates to the Independent Audifor’s calculations and determinations because its only

- significance in the MSA (indeed, the only place it is mentioned) is the Independent Auditor’s
applicétion and ailocation of the NPM Adjustment among the States under section IX(d)(2).
MSA § IX(d)(2) (R. 79 at Ex. A, p. 63). See infra at 14-15.9 Diligent enforcement is also related
1o the Auditor’s determinations because thg MBSA requires the Auditor to address diligent
‘enforcement as part of its required “determinations” each year, See infra at 15-16.

On an even more basic level, diligent enforcement arises out of and relates to the
Auditor’s calculations and determinations because it directly affects the amount of MSA
payments the State, and all the other States (through the effect of the MSA’s allocation and
reallocation provision), receive. See supra at 3. The State has repeatedly conceded that diligent
enforcement is related to the issue it stipulates is arbitrable ~ the Auditor’s determination not to
apply the Adjustment. In fact, the State’s own motion for declaratory relief sought an order that
1o Adjustment could “be applied” to reduce its payments because it (allegedly) diligently
enforced (State Mot. for Decl. Relief, at 2 (R. 1 at 2); accord id. at 6, 9, 21-22), and it argues to
this Court that “whether and to what extent individual States will have fo bear the [NPM]
Adjustment depends on State-by-State diligent enforcement determinations” (State Br. at 8;

accord Pet. for App. at 2-4). Other MSA courts have held, like the Circuit Court, that diligent

- R s s e e

“arising out of or relating to” used “the broadest conceivable language™) (internal quotation omitted);

- Baker Mine Serv. v. Nutier, 171 W. Va. 770, 772 (1983} (arbitration clause with language “arising out of,
or relating to” is “broadly worded”); Martek Biosciences Corp. v. Zuccaro, No, 04 3349, 2004 WL
2980741, at *1 (I3, Md. Dec. 23, 2004) (language “any dispute, controversy or claim arising out of or
relating to Section 1.5 of this Agreement” was “a broad arbitration clause, despite the fact that it was
limited to covering a particular section of the parties® contract).

9 E.g., New Hampshire, 927 A.2d at 512 (“The parties do not point to, and the Court is not aware of, any
provisions in the MSA other than those regarding the NPM Adjustment, where the diligent enforcement
of a Qualifying Statute has any relevance.”); dlabama v. Lorillard Tobacco Co., 2008 WL 821054, at *5
(Ala. Mar, 28, 2008) (“diligent enforcement is significant only in determining whether the
nonparticipating manufacturer adjustment applies, and, if 8o, how the adjustment is allocated among the
settling States.”).
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enforcement is arbitrable under the broad ;‘arising out of or relating to” clause.!?

The second way in which the MSA requires arbitration of the dispute regarding the NPM
Adjustment, including the State’s diligent enforcement claim, is the unambiguous inclusion of
the dispute in the subset of specific arbitrable disputes identified in the parenthetical “without
limitation” clause of the arbitration provision. That provision requires arbitration of “any
dispute” concerning the “operation” or “application” of “any” of the “adjustments™ or
“allocations” “described in subsection IX(j).” MSA § Xl(é) (R. 79 at Ex. A, p. 88).
Notwithstanding its recognition that the coﬁtract must be read in its entirety aﬁd every word
given eftect (State Br. at 24), the State completely ignores this language, and does not even
attempt to explain why it does not require arbitration of the diligent enforcement issue. As the
Circuit Court correctly recognized, by requiring arbitration of all “adjustments” “described in”
section IX(j), the provision expressly and directly identifies the diligent enforcement issue, along
with any other issue concerning the NPM Adjustment, for arbifration. The “Sixth” clause of
subsection IX(j) “describe[s]” the NPM Adjustment, specifically requiring the Auditor to apply
that Adjustment “pursuant to subsections YX(d)(1) and @2).” 1. § IX(), cl “Sixth,’; (R.79 at
Ex. A, p. 81). Subsection IX(d)(2) is the diligent enforcement provision directing that the NPM -
Adjustment “shall apply” to States “except ... if” they have enacted and diligently enforced a
Qualifying Statute. It is the only MSA provision that mentions diligent enforcement.

The State, indeed, has conceded that diligent enforcement “concern{s]” the “application”

10 See, ¢.g., New York, 813 N.Y.8.24 71, 75 (N.Y. App. Div. 2006) (describing “clear intent of the parties
as embodied in subsection IX(c) that any matter arising out of or relating to the subject matter of the
Independent Auditor’s calculations and determinations is a proper subject of arbitration™) (emphasis in
original), a ffd, 869 N.E.2d 636; Hawaii v. Philip Morris USA, No. 06-1-0695, slip op. at 6 (Haw. Cir. Ct.
Aug. 3, 2006) (“The plain and ordinary meaning of the term ‘relating to’ suggests that the parties intended
to subject to arbitration a broad field of issues having connection with or referring to the Independent
Auditor’s determinations.”). :
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of the NPM Adjustment and its “operation.” Seé Mot. Decl. . at 2 (R. 1 at 2} (secking order that
ne. Adjustment may be “applied” because the State claims to have diligently enforced).
Recognizing the effect of this unambiguous language in the arbitration clause, other MSA courts
have agreed with the Circuit Court, and explicitly held that the parenthetical clause of the
arbitration provision directly encompasses, and thus requires arbitration of, the parties’ dispute
regarding the NPM Adjustment, including the issue of diligent enforcement. !

B. The State’s Arguments Would Require Rewriting The
Arbitration Provision '

The State concedes that the “plain language” of the MSA governs this dispute and that,
under West Virginia law, contracts must be enforced as they are written.. State Br. at 5, 12. The
same rules apply to arbitration provisions ~ indeed, they must interpreted generously in
accordance vﬁth the strong public policy supporting arbitration. See infra at 20. Faced with the
plain language of the MSA that requires arbitration, however, the State secks to rewrite the
arbitration provision to impose limitations and exceptions it simply does not contain.

First, the unambiguous language of the MSA refutes the State’s claim that diligent
entforcement is unrelated to the dispute over the Auditor’s def:ermination not to apply the NPM

Adjustment — a dispute that the State concedes is arbitrable. State Br. at 4; Pet. for App. at 12,

1 See, e.g., lllinois, 865 N.E.2d at 554 (“The parenthetical phrase in the Arbitration Provision provides

- clear examples of disputes subject to arbitration as ‘including, without Jimitation, any dispute concerning
the operation or appiication of any of the adjustments, ... described in subsection IX(j).” Subsection IX(j)
includes the NPM Adjustment.”) (citation omitted); New Fork, 869 N.E.2d at 640 (“We find especially
compelling the parenthetical clause in the arbitration provision giving examples of arbitrable disputes ....
The language is expansive and the examples are telling ... among the listed adjustments is the NPM
adjustment”); Massachusetts, 864 N.E.2d at 17 (the arbitration clause “specifically includes disputes
related to the adjustments described in X)) Indiana v. Philip Morris Tobacco Co., 879 NE.2d 1212,
1217 (“this parenthetical language merely reinforces the fact that the arbitration clause compels
arbitration ... of the determination of ditigent enforcement™), pet. app. denied (Ind. July 31, 2008);
Maryland v. Philip Morris, Inc., 944 A.2d 1167, 1176 (Md. Ct. App. 2008) (“The parenthetical ‘without
limitation® clause directly identifies the diligent enforcement issue and sets forth that diligent enforcement
... is subject to arbitration.”), cert. denied, 949 A.2d 653 (Md. 2008).
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28. Indeed, the only significance of diligent enforcement under the MSA is that it affects how
the NPM Adjustment applies and is allocated to reduce bayments received by the States. MSA
§ IX(@)(2)(A), B) (R. 79 at Ex. A, p. 63) (containing MSA’s only reference to diligent
enforcement). As the other MSA courts have found in rejecting exacﬁy the argument the State
makes here, diligent enforcement not only “arises out of” and “relates to” calculations and
determinations made by the Auditor, but it is an “inextricable” and “indispensable” part of the
Auditor’s determinations and calculations relating to the NPM Adjustment.!2 The State, indeed,
has repeatedly confirmed what the piain Janguage of the MSA provides — that the diligent
enforcement issue is integrally related to the Auditor’s determinations with respect to the NPM
Adjustment. State Br. at 2 (“The NPM Adjustment permits settling tobacco companies to
‘reduce’ or ‘eliminate’ a settling State’s payment if . . . that State does not “diligently enforce’ its
‘quaiifyi_ng statute.”); Mot. Decl. J. at 4 (R. 1 at 4) (secking an order “that the State of West
Virginia ‘dii?igenﬂy enforced” its Qualifying Statute . . . and therefore the April 2004 Allocated
Péyment received by West Virginia . . . is not subject to being reduced by the Non-Participating
‘Manufacturer Adjustment”).

Second, unambiguous MSA language compels rejection of the State’s argument that the

12 E.g., Arizona, slip op. at 14 (“The applicability of the NPM Adjusiment and the diligent enforcement
issue are inextricably interrelated.”), New Hampshire, 927 A.2d at 512 (“[t]he parties do not poini to, and
the Court is not aware of, any provisions in the MSA other than those regarding the NPM Adjustment,
where the diligent enforcement of a Qualifying Statute has any relevance™); Georgia v. Philip Morris,
USA Inc., No. 2006C V116128, slip op. at 3 (Ga. Sup. Ct. Feb. 5, 2008) (“The issue of diligent
enforcement does not and cannot stand alone; it is inextricably tied to the NPM adjustment.”); North
Carolina v. Philip Morris USA, Inc., 2008 WL 4467962, at *8 (N.C. App. Oct. 7, 2008) (“The NPM
adjustment cannot be divorced from the question whether a state diligently enforced its escrow statute.”);
Maryland, 944 A.2d at 1177 (“the [diligent enforcement] determination and [NPM Adjustment]
calculations are inextricably linked”); Indiana, 879 N.E.2d at 1217 (“The determination of whether a state
has enacted and diligently enforced a Qualifying Statute is inextricably related to the determination of the
NPM Adjustment for any given year™); Idaho v. Philip Morris, Inc., No. CV OC 97 032391D, slip op. at
8 (Idaho Dist. Ct. June 30, 2006) (diligent enforcement is “inextricably linked with the NPM Adjustment
because the diligent enforcement determination necessarily controls the outcome of any NPM
Adjustment”), perm. app. denied, No. 99567 (Idaho Oct. 12, 2006).
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arbitration clause is a direct appeal provision, limited to “review” of determinations already
made by the Auditor. State B1j. at 5, 10, 17-18. “There is nothing in the arbitration clause

limiting arbitratiqn to those questions actl,.ialiy determined” by the Auditor. Massachu@etts, 864
N.E.2d at 21.13 The State’s afgument ignores the broad and plain “arising out of or rél.ating”
language in the arbitration. clause. Id. “By using the expansive words ‘any’ and ‘relating to,” the
MSA. makes explicit that all claims that have a connection with the Independent Auditor’s
calculations and determinations are arbitrable.” New York, 869 N.E.2d at 639, Th.e State’s |
argument further ignores the specific direction in the “without limitation” provision that disputes
éoncerning the operation or application of the MSA’s adjustments and allocations must be
arbitrated. As the Massachusetts Supreme Court found, “[t}his language includes disputes over
issues not actually determined, just as well as those over issues which wére actually determined.”
Massachusetts, 864 N.E.2d at 22. See also, e.g., North Dakota, 732 N.W.2d at 728.14

Third, even if the State were correct that an actual determination is a pferequisite to
arbitration (it is not), this dispute still would be arbitrable because the Auditor in fact. made a
determination on diligént enforcement when, af the States’ repeated request (see supra at 4 and
note 2) it determined not to reduce the PMs’ payments by the 2003 NPM Adjustment. See Order

at 3-4 (R. 326 at 3-4). As the Circuit Court and MSA courts around the country have held, that is

13 decord New York, 869 NLE.2d at 639 (“we discern no intent to limit arbitration to review of
calculations performed by or decisions reached by the Independent Auditor™y; New Hampshire, 927 A.2d

~at 510 (an arbitration clause includes “disputes over issues not actually determined, just as well as those
over issues which are acivally determined™); North Dakota, 732 N.W.2d at 727 (rejecting a claim that the
“arbitration clause does not apply because the independent auditor did not actually settle the diligent
enforcement controversy”); Michigan, 2007 Mich. App. LEXIS 1490, at ¥11 (arbitration is required
“regardless of whether the independent auditor actually ‘determined” whether the state “diligently
enforced’ its qualifying legislation™).

14 The State’s argument also proveé too much. If the State were correct, the Auditor could skip the

mathematical tasks that even the State concedes the MSA assigns to the Auditor and the parties would
have no recourse to arbitration because there would be no “determination.”
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the only way the Auditor could have avoided applying the NPM Adjustment, because the
requirements for the Adjustmeht’s app]icaltion (the Market Share Loss and the Significant Factor
determinations) had been met. Id. at 4. Under these circumstances, the NPM Adjustment “shall
apply” to the Allocated Payments of each Settling State “except™ if a state has enacted and
diligently enforced a Qualifying Statute. MSA § IX(d}2) (R. 7 9 at Ex. A, p. 63). Asthe
Massachusetts Supreme Court held, “the only means by which the auditor could have denied the
NPM Adjustment for that year was by affirmatively finding that there was diligent enforcement
by the States. It is therefore Iogiéally necessary that the auditor did make a diligent enforcement
determination,” Massachusetts, 864 N.E.2d at 847.1% The State successfully persuaded the
Auditor to presume diligent enforcement, and escaped allocation of the NPM A&justment asa
result. The State should not now be heard to argue that the Auditor neither made nor was
authorized to make the very same determination the State sought and obtained. “Whether the
Auditor made. this determination explicitly, mopliedly, or by employing a presumption makes no
difference.” Id. |
Fourth, there is no basis for the State’s claim that section VII, the MSA’s “court
Jurisdiction” clause, requires the MSA court to determine diligent enforcement. The Circﬁit
Court correctly rejected that claim, which has also been universally rejected by MSA courts

around the country, e.g., Massachusetts, 864 N.E.2d at 14; New Hampshire, 927 A.2d at 509;

- 13 decord New Hampshire, 927 A.2d at 510 (“the Independent Auditor did, in fact, make a determination
regarding diligent enforcement of Qualifying Statuies™); North Dakota, 732 N.W .2d at 729 (Auditor
“made a ‘calculation’ or ‘determination’ of the diligent enforcement issue by its denial of the non-
participating manufacturer adjustment”y; Vermont v. Philip Morris US4, Inc., 945 A.2d 887, 893 (Vt.
2008) (“auditor cannot calculate payments due ... without deciding whether the NPM adjustment applies,
and it can make that decision only after first deciding wither each state performed diligent enforcement™);
Indiona, 879 N.E.2d at 1216; 4rizona, slip op. at 12 (“the Auditor did make a determination on diligent
enforcement™); Connecticut v. Philip Morris, Inc., No. X02cv960148418, 2005 W1 2081763, *16 (Conn.
Super. Ct. Aug. 3, 2005) (there was “[n]o other teason [than a determination of diligent enforcement] ...
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North Dakota, 732 N.W.2d at 727, because section VII specifically excludes from the MSA
court’s jurisdiction disputes that are arbitrable under MSA section XI{c) and the issues related to
the NPM Adjustment and the inexfricably—related diligent enforcement issue under subsection
IX(d). MSA §§ VH(2)(3), (c)(1) (R. 79 at Ex. A, p. 48-49).

Fifth, the State’s claim that the Auditor lacked authority under the MSA to make the
diligent enforcement deferminat;ion is inconsistent with the plain language of thé MSA. The
MSA fequires the Auditor every year to “determine” “adjustments” and “allocations.” MSA §
Xl(a) {R. 79 at Ex. A, p. 86). It directs the Auditor to apply the NPM Adjustment as part of its
required calculations. Jd. § IX(j), el. “Sixth,” (R. 79 at Ex. A, p. 81). As part of that direction, it
requires the Auditor to determine whether the NPM Adjustment applies under subsectioﬁ
IX(d)(1) and whether it is allocated to reduce States” payments because they have not diligently
enforced under subsection IX(dX2). 1d. (requiring Auditor to apply the NPM Adjustment
“pursuant to subsections IX{d)(1) and (d)(2)"). Under these prnvisibns, and as the Circuit Court
and other MSA courts have held, the Auditor must address diligent enforcement as part of its
mandatory determination every year. Order at 3 (R.326 at 3),1.6 When the MSA drafters wanted
to assign a payment-related determination to another decision-maker besides the Auditor énd an
arbitration panel, they did so explicitly. See MSA § IX(dX1XC) (R. 79 at Ex. A, p. 61)

(economic consulting firm decides whether MSA was a “significant factor” contributing to

for not applying the NPM Adjustment to payments owed by Participating Manufacturers to the Settling
States for calendar year 2003”), aff’d, 905 A.2d 40 (Conn. 2006).

16 New Hampshire, 927 A.2d at 510 (“the MSA not only authorizes the Independent Auditor to make the
initial determination of whether to apply the NPM Adjustment to the PMs annual payments, but it
requires ihe Auditor to make this determination™) (emphasis in original); Arizona, slip op. at 13-14
(“[tIhe MSA requires the Independent Auditor to determine whether the NPM Adjustment ... reduces a
payment to a Seltling State because it has not diligently enforced” a Qualifying Statute); Michigarn, 2007
Mich. App. LEXIS 1490, at *10 (“the auditor is required to .. dﬁtermme whether the participating States
failed to diligently enforce qualifying Ieglslatmn”)
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Market Share Loss).}7

Sixth, there is no basis for the State’s claim that the Auditor is limited to “accounting”
determinations so the determma_ti(m regarding diligent enforcement was “beyond the scope” of
its duties. E.g., State Br. at 17-18; Pet. for App. at 28. The State makes no attemipt to explain
why the Auditor is not qualified to make a diligent enforcement determination. More important,
its argument would read out of the MSA most of section XI(a)(1) (R. 79 at Ex. A, p- 86), which
expressly requires the Auditor to make all “determinations” relating to the PMs’ annual |
payments and adjustments, as well as section IX(j) (R. 79 at Ex. A, p. 80), Which spectfically
requires the Auditor to make determinations regarding whether to apply and how to allocate the
NPM Adjustment, along with the intertwined maiter Qf diligent enforcement, Ifthe Auditor’s
role were as li_mited as the State urges, moreover, the MSA would not have provided for
arbitration by three retired federal judges. The other MSA courts have uniformly rejected this
argument, 18

Finally, the State is simply wrong when it claims that there can be no arbitration because
“there is no existing dispute to arbitrate between West Virginia and the OMPs [sic].” State Br. at

4. There clearly is a dispute, as the State itself recognized when it filed is Motion for

17 The State’s repeated suggestion that the PMs have admitted that the Auditor has no authority or ability
to determine diligent enforcement (State Br. at 19, 31) is belied by the record. The State mischaracterizes
the GPMs® documents (as explained in the OPMs’ brief), and it completely ignores separate SPM
submissions to the Anditor which disputed the Auditor’s failure to engage in the “mandatory” and
“necessary” diligent enforcement analysis. Letter from Commonwealth Brands to Ind. Auditor 3, 4 (Mar.
16, 2006) (R. 60 at Ex. 1). '

18 E.g., North Carolina, 2008 WL 4467962, at *9 (*To construe subsection XI(c) as the State requests
and limit its scope only to accounting calculations . . . would require rewriting the MSA.”); New Yort,
813 N.Y.8.2d at 75 (“Nothing in the MSA indicates that [the issue of diligent enforcement is] ,.. beyond
the scope of the Independent Auditor’s authority to determine.”), aff’d, 869 N.E.2d 636 (2007);
Connecticut, 2005 WL 2081763, at *36 (“Auditor is not simply, as the State has argued, to make
mathematical computations of the sott it routinely performs as a certified public accounting firm’);
Arizona, slip op. at 13 (“language ... does not support the State’s argument that the Auditor is limited to
making mathematical computations or crunching numbers”). '
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Declaratory Judgment.. Apr. 19, 2006 State’s Mot. Decl. J. (R. 1); accord Le’tter from Poling to
Ind. Auditor (Mar. 16, 2006) at 3 (R. 60 at Ex. 1) (disputing diIig;:nt enforcément). _The State’s
real point _is not that there is no dispute, but that PMs must make some evidentiary showing to
substantiate lack of diligent enforcement before they are entitled to arbitration. The law is clear,
however, that arbitrability is a threshold issue that must be decided without addressing the merits
of the underlying dispute, which are solely for the arbitrators.1® The Stafe’ s argument also
ignores that it is the State that Bears the burden of proving diligent enforcement and that it is the
State that possesses the relevant information regarding its enforcement efforts. See MSA §
IX(E2)A) (R. 79 at Ex. A, p. 63) (“The NPM Adjustment ... shall apply to the Allocated
Payments of all Settling States, except ... if ...” it diligently enforced a Qualifying Statute).

C. The State Does Not Distinguish The Decisions of Courts in 47
Other States Compelling Arbitration '

. The Circuit Court’s decision is supported by the unanimous holdings of appeliate and
.trial courts from 47 other jurisdictions that have also ordered arbitration of the parties’ dispute
regarding application of the NPM Adjustment, including the inektricably-related issué of diligent
enforcement, under the same plain MSA language. These decisions include all 19 appellate
courts (including several high courts) that have addressed the issue. The State never cites these
decisions, mﬁéh less tries to _diétinguish or refute them, even though it acknowledges that their

- reasoning is relevant. State Br. at 13.

19 E.g., United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 37 (1987) (courts considering
arbitrability “have no business weighing the merits of the grievance ....”); Barber v. Union Carbide
Corp., 172 W. Va. 199, 202 (1983); see also Alabama, slip op. at 34, fn. 9 (“the merits of the issue
regarding diligent enforcement are not before us™) app. reh. denied (Ala. June 27, 2008); Wisconsin v.
Philip Morris Inc., No. 97-CV-0328, slip op. at 5-6 (Wis. Cir. Ct. Mar, 14, 2007).
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D. The State Cannot Overcome the Strong Presumptmn In Favor
of Arhitration

Even if there were any room for doubt that the MSA’s arbitration élause covers this
dispute — and there is.none — the strong and well-established presumption in favor of arbitration
would require this Court to compel arbitration. Under both West Virginia and fedéral léw, courts
have held that “any doubts concerning the scope of arbitrable issues should be resolved in favor
of arBitration.” State ex rel. Wells v Maﬁsh, 215 W.Va. 686, 693 (2004).20 In fact, the rule in
West Virginia and in federal court is that the presumption requires arbitration uniess “it can be
said with positive assurance that the arbitrétion olause is not susceptible of an interpretation that
covers the asserted dispute.” Local Div. No. 812 v. Cent. W. Va. Transit Auth., 179 W.Va. 31, 35
(1987); see also AT&T Techs., Inc. v. Communications Workers of Am., 475 U 8. 643, 650
(1986). Even setting aside every textual and legal argument regarding tﬁe MSA itself, the fact
that 47 other courts héve ordered arbitration means that a court may not say with “positive
assurance” that arbitration is not required.2!

The State does not dispute that West Virginia and federal law apply a presumption in
favor of arbitration. State Br. at 20-21. Rather it claims that the rule should apply with less force
when the arbitration clause is “narrow,” as the State claims this one is. 7d. The State is
incorrect. First, the clause is not narrow. While it does not encompass afl M$A related disputes,
it uses language (“any disputes,” “arising out of or relating t¢™) that courts have repeatedly found
is the broadest the parties can possibly use. Ross Bros. Constr. Co. v. Int’l Steel Servs., 283 F.3d

867, 876 (7th Cir. 2002) (arbitration clause with phrase “arising out of or relating to” used “the

20 gecord Volt Info. Scis., Inc. v. Bd. of Trs. of the Leland Stanford Junior Unzv 489 1U.S. 468, 476
(1989).

21 See, e.g., Idaho, shp op. at 10 (the “outcomes of cited decisions in sister States” preclude finding “with
positive assurance™ that issues are not arbitrable),
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broadest conceivable language”). The New York Appellate Division expressly recognized the
breadth of the clause — as have other MSA courts — noting that “the terms ‘avising out of,” and
most particularly ‘relating to,” certainly evince a broad arbitration clause. While . . . the
arbitration clause does not encompass the entire MSA, it does not lessen the clear intent of the
parties . . . that any matter arising out of, or relating to, the subject matter of the Independent
Auditor's calculations and _detemninatiohs is a proper subject of arbitration.” New York, 813
N.Y.8.2d at 75. See supra at 10-11. Second, even if the clause were narrow (it is not),
applicable law makes plain that the presumption still applies.22

E. The Circuit Court Correctly Ordered A Nationwide
Arbitration?

Asthe OPMS;’ brief discusses in full, the Circuit Court also correctly ordered that the
arbitration take place on a nationwide basis, before a single panel of three retired federal Jjudges.
The plain language and structure of the MSA compel arbiiration before a single nationwide
panéi. The MSA requires each “side” to the “dispute” to pick an arbitrator — not each “State” or

each “manufacturer.”” MSA Xi(c), (R. 79 at Ex. A, p. 88). Thercisa singie “dispute” here —

22 Int’l Bhd. of Elec. Workers Local 2188 v, W, Elec. Co., 661 F.2d 514, 516 0.3 (5th Cir. 1981) (“the
presumption of arbitrability applies, regardless of whether one party characterizes the clause as '
‘narrow.’”); Ivax Corp. v. B. Braun of Am., Inc., 286 F.3d 1309, 1320 n.23 (11th Cir, 2002) (recognizing
“no such distinction™),

23 The State also argues that Judge Berger’s order was flawed because it did not contain findings of fact
or conclusions of law on the nationwide arbitration issue. See State Br. at 22. This is incorrect. The
order clearly states Judge Berger’s finding that the plain language of the MSA requites nationwide
 arbitration. Order at 2-3. No other findings of fact or conclusions of law are necessary to make the order

“sufficient to allow for intelligent appellate review.” State Br. at 22. Indeed, West Virginia law provides,

and the State concedes, that the onrfy relevant consideration here is the unambiguous language of the
contract itself. See, e.g., Estate of Tawney v. Columbia Natural Res., LLC, 219 W. Va. 266, 272 (2006)
(“A valid written instrument which expresses the intent of the parties in plain and unambiguous language
is not subject to judicial construction or interpretation but will be applied and enforced according to such
intent.”); McDaniel v. Kleiss, 202 W. Va. 272, 276 (1998) (“[W]e find that the contractual language is
clear and unambiguous. Thus, there are no factual findings by the circuit court that must be considered to
. interpret the contract.”).

21

R e



between thé PMs and the Settling States — over whether the NPM Adjustment applies and how it
must be allocated among the States. The MSA has a unitary payment structure, in which the
Independent Auditor makes a single calculation of payments and adjustments and the PMs ca,ch
make a single nétionwide payment that the Auditor then allocates among the Settling States.

Further cénﬁrming that there is a single dispute, a determination on diligent enforcement
for one State potentially affects the payments to be receivéd by all other Settling States, as the
State concedes. State Br. at 7. Under the MSA’s aliocation and reallocation provision, if one
State is determined to have diligently enforced, the NPM Adjustment that would have been
allocated to that State shifts to further reduce the payments to States that have not established
diligent enforcement, MSA § IX(d)(2)}(C) (R. 79 at Ex. A, p. 64). In practical terms, this means
that, if there are 52 court proceedings, or 52 arbitrations, a decision-maker cbnsi'dering Virginia
or Kentucl{y;s diligent enforcement could reduce West Virginia’s MSA payments.

The unitary payment stracture of the MSA and the nature of the diligent enforcement
dispute fuﬁher demonstrate why the parties agreed to nationwide arbitration. Nationwide
arbitration will ensure that a single clear set of rules applicable to all parties g(;vems, and that
decisions affecting payments are issued by one decision-maker afier a proceeding in which all
interested parties may participate. Otherwise, as othef courts have found, there would be
“chaos” with “potentially conflicting decisions by multiple tribunals.” See, e, ., New York, 813

N.Y.S.2d at 76.2% In the case of diligent enforcement, a single decision-maker is particularly

24 The State’s claim that “if the Independent Auditor made a diligent enforcement determination, that
decision would have been solely as to as to [sic] West Virginia” is erroneous. First, the Auditor did in
fact make a diligent enforcement determination — a determination (by presumption) that all the States
diligently enforced their statutes. See supra at 15-16 and notes 15 and 16. Second, any diligent
enforcement determination by the Independent Auditor (and, later, by the arbitrators) necessarily affects
all the States, because the allocation of the NPM Adjustment to all States is necessarily affected by each
State’s diligent enforcement.
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important becau_se the determination of diligent enforcement for one State will affect all the other
States. Furthermore, all States (as well as all PMs) have a strong interest in a single, high
standard of diligent enforcement, applied uniformly and fairly to all the States. As the States’
representative from the National Association of Attorneys General explained: “NPM sales
anywhere in the country hurt all States. All payment calculations are done on fhé basis of
cigarette sales nationally. NPM sales. in any state reduce payments to any other State.” Letter
from Mark A. Greenwold (NAAG) to Settling States (Sept. 12, 2003) at 3 (Dec. 12, 2006, SPMs®
Reply In Support of Motion to Compel Arbitration, Ex. 7). To ensure fairness to all States and
PMs, a uniform and fair diligcnt enforcement standard should 1o be developed by a single
arbitration panel, rather than by 52 separate decisionmakefs acting independently.

For all these reasons, the MSA appellate and trial courts that have considered this issue so
far have uniformly agreed with the Circuit Court and rejected State claims that the MSA

contemplates 52 separate proceedings.ZS

%5 New York, 813 N.Y.S.2d at 76 (the dispute must be submitted to “a single arbitration panel of three
federal judges”); New York v. Philip Morris, Inc., 858 N.Y.8.2d 134 (N.Y. App. Div. 2008) (confirming
that nationwide arbitration is required), perm. app. denied (N.Y. Sept. 9, 2008, Oregon v. Philip Morris
US4, Inc., No. 0604-04252, stip op. at 6 (Or. Cir. Ct. Sept. 6, 2006) (“the Settling States represent one
‘side’ of the dispute and the PMs represent the other ‘side”); Idaho, slip op. at 12 (the “each side™
language of section XI(c) means that “all the Settling States are to come together to choose one
representative arbitrator who would sit on the only arbitration panel provided for in the MSA™). Asthe
New York court explained, “Since the granting of an exemption by one settling state will automatically
lead to the reallocation of its allocated portion of the NPM adjustment to all other non-exempt Settling .
States, each governmental signatory has its own self-interest at stake in the outcome of this issue, which is
necessarily in conflict with every other state. Such a result defeats the whole purpose of having a Master
Settlement Agreement. The mechanism of submitting disputes involving the decisions of the Independent
Auditor to a neutral panel of competent arbitrators, who are guided by one clearly articulated set of rules
that apply universally in a process where all parties can fully and effectively participate, obviates this
problem and ensures fairness for all parties to the MSA. To hold otherwise is contrary to both the spirit
and the plain language of the Master Settlement Agreement.” 813 N.Y.S.2d at 76. Accord Maryland,
944 A.2d at 1180 (“We concur with the numerous jurisdictions that have held that the present dispute
ntust be resolved under one clear set of rules that apply with equal force fo every settling state.”); Indiana,
879 N.E.2d 1220 (“Both the language and the structure of the MSA require that the dispute ... must be
submitted to a single, national arbitration panel.™); Vermont, 945 A.2d at 894-95 (adopting the reasoning
of the New York Appellate Division). ' '
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The State’s attempts to twist the MSA to require state-by-st_ate arbitration are erroneous.
First, contrary to the State’s claim, section XVIII(n) of the MSA does nor provide “that the laws
of each separate Settling State shall goverr_i that Settling State’s “diligent enforcement’
determination.” State Br. at 7. This provision does not even mention difigent enforcement, but
provides only that the MSA “shall be governed by the laws of the relevant Settling State.” MSA
§ XVIIi(n) (R. 79 at Ex. A, p. 135). A single uniform contractual standard, not individual state
standards, governs the diligent enforcement issue. As the highest court of Massachusetts
explained, “Any determination by the auditor or the arbitrator concerning diligent enforcement |
has meaning only in the context of the settlement agreement. . . . Itisan analysis to determine
whether a condition in the contract_ has been met. Massachusetts, 864 N.E.2d at 514; accord |
New Humpshire, 927 A.2d at 513. A nationwide arbitration will ensure uniform application of
the contractual standard for diligent enforcement for all parties to the MSA, and in particular will
assure that the diligent enforcement determination éffecting the payments to all States is assessed
under a single standard applied even-handedly to all.26

Likewise, the argument that MSA § VII(f) — which recognizes the potential for
conflicting state court decisions — requires that diligent enforcement be decided by the MSA
court, rather than through a nationwide arbitration, is without merit. Section VII(f) applies only
to issues that are required to be litigated under section VIL As the Circuit Court found, and as

discussed above at pages 16-17, however, disputes that are arbitrable, as this one is, are

26 In a related vein, the State’s argument that every other court to have addressed this issue somehow
failed to recognize the significance of Section XVIII(n) is a red herring. First, the State’s assertion that
“not one court has referenced Article XVII(n)” is incorrect. The South Carolina Court of Common Pleas
addressed the XVIIK(n) argument specifically, noting that “this general choice-of-law provision does not
trump the very specific, clear and unambiguous arbitration clause....” Sowth Caroling v. Brown and
Williamson Tobacco Corp., No. 97-CP-40-1686, slip op. at 7-8 (S.C. Ct. Com. Pleas Apr. 27, 2007).
Second, numerous other States have raised the same argument in briefs and pleadings, and no court has
adopted it. :
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specifically exempted from section VII. Accordingly, section VII({) is irrelevant to disputes that
~ are arbitrable. This distinction ma};es perfect sense. The disputes that the MSA requires to be
litigated, such as alleged violations of the MSA’s advertising and marketing restrictions, permit
the potential of conflicting decisions from state to state, because a company couid alter its
conduct depending on the location of the conduet. However, there is no room for conflicting
decisions regarding a unitary payment calculation that affects all the States and all the PMs. This
is precisely why the MSA contains an arbitration clause requiring nationwide arbitration of
payment-related disputes.

Finally, the State’s claim that a national arbitration will lead to unacceptable complexity
and burden is wrong. See State Br. at 28. The real burden and complexity would come if the
State’s proposal were adopted. The State éoncedes that there will be an arbitration on the.
Auditor’s determination not to apply the NFM Adjustment, but proposes that there should aiso
be 52 State court proceedings on diligent enforcement, and then another round of arbitration if
there are disputes about how the Auditor subsequently applies the results ef'.tﬁose State court
proceedings. Under the State’s proposal, even if the diligent enforcement issue is arbifrable, it
must be determined on a state-by-state basis in 52 separate acbitrations. State Br. at 30. These
separate state arbitrations, in each of which all of the other Settling States might intervene to
protect their 'inter_ést against the reallocation of that State’s share of the NPM Adjustment, would
be in addition to the nationwide arbitration regarding the application of the NPM Adjustment that
the State concedes must take place. State Br. at 4, iO, 11. This bizarre and chaotic three ring
circus of litigation and arbitration demonstrates precisely why the MSA requires a single

nationwide arbitration to resolve all of the issues relating to the NPM Adjustment.
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V. CONCLUSION

For the reasons stated above, the SPMs respectfully request that this Court affirm the

Circuit Court order compelling arbitration of the parties’ dispute.2”
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