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INTHE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA
WELLS FARGO BANK, N.A.
Plaintiff,

v. R CIVIL ACTION NO. 07-C-26
HONORABLE DAVID M. PANCAKE

UP VENTURES II LLC; IRONWOOD

ACCEPTANCE COMPANY, a Delaware

corporation; PALO VERDE TRADING

COMPANY, L.L.C., an Arizona limited Iiability

company; JEFFREY E.HALL and ANNETTE
L. HALL,

Defendants.

ORDER GRANTING MOTION OF THE TAX SALE
PURCHASER DEFENDANTS FOR SUMMARY JUDGMENT

 On this the 20" day of September, 2007, came the Plaintiff, Wells Fargo Bank, N.A.,(by

O'rder of Substitution), by its counsel, Stephen Thompson, the Defendants, UP Ventures I, LLC,

IronWood Acceptance Company and Pa]o Verde Trading Company, LLC, collectively fhe Tax
Sale Purchaser Defendants by their counsel, Ronald J. Flora, and came the Defendants, Jeffrey
E Hall and Annette L. Hall, the prior owners of the property, in person and pro se, pursuant to a
Notice of Hearmg heretofore filed.

The Court, the Honorable David M. Pancake presiding, having pre_:ﬁously reviewed the
filings, pleadings and exhibits attached thereto inquired of coﬁnsel whether counsel wished to
make oral argument in addition fo the matters heretofore filed.

Counsel for the Tax Sale Purchaser Defendants asserted that the core issues in the

oplmon of the said Defendants were as follows:




1. Whether the Plaintiffs were entitled to Notice under the terms of West Virginia
Code §11A-4-27 |

2. Whether West Virginia Code §11A-4-2 required that the Comi)laint be dismissed - '
as beihg time barred? |

Counsel f01; the Tax Sale Purchaser Defendante further represented to this Court that the
parties had agreed as to the factual issues regarding the sale of the property to the Tax Sale
Purchaser Defendants under the “Sales of Delmquent Lands” prov1310ns of the West Virginia

Code.

It was the pbsition of the Tax Sale Purehesef Defendants that West Virginia Code §11A-

_ 3-19(a) required that the purchaéer at a tax sale pfovide a list of those who should receive notice
for redernption of the property no later than December 31 of the year"following the year of the
sale. Insofar as the Plaintiff did not perfect its lien by recordation until March g, 2.001 , the Tax
Sale Purchaser Defendants were under no duty to go beyond the notice requirements of .the |
above-referenced statute. Counsel fof the Tax 'Saie Purehaser Defendants further asserted that,
even in the event that ﬂotice beyend the provisions of West Virginia Code §1 1A-3-19(a) were to
be required, this rﬁatter was nonetheless time—barred under West Virgﬁﬁa‘ Code §1 lA-4-4(a).

Counsel for the Tax Sale Purchaser_ Defendants asserted that the Deed to the Defendant
Ironwood Acceptance Compeny was r’ecordeci on May 8, 2001, in Deed Beok 1078 at page 696,
and that this matter was not ﬁled until January 11, 2007. Thus; in hght of the provisions of West

Vlrgmla Code §11A-4-4(a), the Plaintiff’s claim was tlme-barred

Counsel for the Plaintiff concurred that there were no factual _issues in dispute and that

the chronology as set forth'in the Tax Sale Purchaser Defendants’ Motion for Summary




Judgment was accurate. However counsel for the Plamnﬂ' argued that under Plemons v. Gale,

396 F. 3d 569 2005 U.S. App. LEXIS 1734 (2005), Mennomte Bd of Missions v. Adams, 462

U.S. 791 (1983), and the other authorities cited in their Response and Amended Responee to the
Tax Sale Purchaser Defendants’ Motion for Summary Judgment, Due Process required more
than what is dictated by West Virginia Code §11A-3-19(a) regarding “Notice” of their right to
redeem the property from sale. | |

Counsel for tbe Pleintiff further asserted that the tax records located in the office ef‘ the
Sheriff of Cabell County and attached as exhibits to the ReSponse and Amended Response for
the tax years 1999, 2000 and 2001 did not dlSClOSG the e)nstence of either a prior delinquency in
the payment of taxes ora pno; sale for unpaid real estate taxes which would have put the lender .
or property owner on notice that the real estate had been subjected to sale.

Counsel f_of the Plaintiff further argued that, given the inadequacy of .notice to the
Plaintiff, the action should not be time barred under West Virginia Code §1 1A—4-4(a) for the
~ reason set forth in their Response and Amended ReSponse and as supported by the authontles
cited therein. |

| Counsel for the Tex Sale Purchaser Defeedants theh represented to the Court that the tax

ticket for the year 1998 clearly indicated that the property had b_eee sold to an individual and that
there was no Redemptlon Certificate of record in the Office of the Clerk of the County
Commission of Cabell County, West Virginia.

The Court, based upon the pleadings heretofore filed and the proffers of counsel does
ixereby make the following F mdmgs of Fact and Conclusions of Law:

1. The Tax Sale Purchaser Defendants have complied with all of the statutory




roqtﬁremcnts under the West Virgioia Code regar(iing the providing of notice io those parties
enﬁtled thereto in accordance with the requiremehts of West Virginia Codo 11A-3-19(a).

2. With all evidence taken in a light most favorable to Plaintiff, it is possible
that co.ntinued Disco{rery might reveal matters regﬁding_the inadoquaoy_ of Notice under
Ple'm.ons, supra, as weli as clear ond convincing evidence of a lack .of due diligence in providing
notice on the part of the tax sale purchasezj as sot forth in West Virginia Code §11A-4-4.

3. The West Virginia Supfeme Court reviewed the three (3) year Iim_itation period

set forth in West Virginia Code §11A-4-4(a) in the case of Shaffer v. Mareve Oil CorD 204

- SE2d 404, 157 W.Va, 816 (W.Va. 1974) which held that the penod of limitations provisions
w1thm which a party must 1nst1tute an action are reasonable time limitations that are not v:olauve
of the Due Process Clanse of the Fourteenth Amendment of the Constitution of the United States
(see Syﬂabus Point 6). The Court further opined that a rational interpretation of the Legislative -
| 1ntent was that it intended the Statute of Limitations of West Vzrguna Code §11A-4-4(a) to bar
actions to set aside such a tax sale deed for all defects deﬁned therein, including j urisdictional
defects.

4. As 1s set forth in the chronology of events which has been stipulated and agreed to
‘by the partles the tax sale purchaser s (one of the Defendants hcrem) Deed was recorded on May
8,2001. The limitations period began to run at that tlme, and thlS matter was not filed until
January 11, 2007. | |

5. Notwithstanding any such putofivo failure to exercise reasonable dili gence in
providing notice which might be disclosed by addmonal dlscovery, the Court finds that this

action is tnne—barred pursuant to West Vlrglma Code 11A-4 —4(a) and consistent with the West




Virginia Supreme Céﬁrt’s ﬁolding in Shaffer v. Mareve, supra.

6. Given this Court’s Finding Vthat the case is time-barred by virtue of the statufe as _.
refergnced above, the Court herein. does not need to address the Constitutional issues of notice
and Due Process raised by the Plz-tintiffs.r | |

7. ] eﬂirey E. Hall and Annette L. Hall have waived their right to review the Order
prior to its eniry by the Court.

3. The objections and exceptidns of the Plaintiff is hereby ﬁoted and preserved forr
purposes of Appéal. : |

9, This Order constitutes a Judgment as the same is defined in Rule 54 of the West
Vlrglma Rules of Civil Procedure regarding decrees from which an Appeal may hc

10.  Based upon all of the foregomg, the Defendants’, UP Ventures II, LLC, Ironwood
Acceptance Comp.any and l;alb Verde Tfading_Company, LLC, Motion for Summary Judgment
shall bé granted and this action shall be dismissed.

11.  The Circuit Clerk is hereby directed to forward a certified copjr of this Order to

. the following: _
STEPHEN L. THOMPSON : ' MR. AND MRS. JEFFREY E. HALL
Counsel for Plaintiff , 6370 Little Seven Mile Road
Post Office Box 129 Huntington, West Virginia 25702

Charleston, West Virginia 25321

RONALD J. FLORA
Counsel for Defendants
1115 Smith Street

Milton, West Virginia 25541




DATED this__J0th  day of Ochle , 2007.

ORDER:
ENTER: \

HONORABLE DAVID M. PANCAKE
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RONALLYJ. FLORA (WVSB #1227) ,

Counsel for-Defendant/UP Ventures II, LLC, Ironwood _
Acceptance Company and Palo Verde Trading Company, LLC

1115 Smith Street : ' :

Milton, West Virginia 25541

(304) 743-5354
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APPROVED BY:

A

STEDHEN L. THAMPSON (WVSB #3751)
Couhisel for Plaittiff ' :

Post Office Box 129
Charleston, West Virginia 25321

(304) 342-7111




