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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGMM"Z:_:» =

=3

JAMEY LITTLE, jj
Plaintiff, . =

v. | ! | . Civil Action No. 05-C278% ¢4
’ . | st w

' Co , Judge Tod Kaufman =
WEST VIRGINIA ADJUTANT GENERAL, > oo hautman.

Defendnnt.

AMENDED ORDE DEMYING DEFENDANT’S MOTION FOR

AMENDED ORDER DEMNY SN A8 LAY D S e —

SUMMARY JUDGMENT AND
CERTIFYING OUESTIONS TO THE WEST VIRGINIA SUPREME COURT

Thxs amended order replaces the order entered by this Court on February 29 2008 Thrs
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matter is presently before the Court on the Defendant West Vn‘gima Ad]utant General’ “Motion

for Summary Judgment,” ﬁled April 20 2007 Plaintiff J amey Little ﬁled a “Bnef in Opposmon"

to Defendant 8 M0t1on for Summary J udgment” on May 23, 2007 Defendant subsequenﬂy filed

“Reply Memorandum in Support of Defendant’s Motion for Summary Judgment,” on February

4,2008. The Court held a hearing on thls matter on February 6, 2008.

- After reviewing the motion, response, reply, arguments of counsel, and the pertinent Jegal

authorities, this Court DENIES the Defendant’s Motion for Summary Judgment.

Pursuant to West Virginja Code § 58-5-2, counsel for both the-Plleintiff Jamey Little and
the Defendant West Virginia Adjutant General have moved this Court to present certified
~ questions to the West Virginia Suprerne Court. The parties have presented to this Court certain
¢uestions of law, whi.ch are issues of first impression in West Virginia, and which snbstantially
control the outcome of the case. Therefore, this Court finds that ti'rese issuee are appropriate for

certification to the West Virginia Supreme Court.




* For purposes of the certified questions, the parties have agreed and stipulated to the
following facts: | | |
1. Pursuarlt to W.Va. Code §15-1A-1, the West Virginia' Adjutant General’s
departrnent is pa.rt of the- executwe branch of State government and is “charged with the
orgamzatron admrmstrahon, operatlon and trammg, supply and dlsclphne of the military forces |
of the State.” |
2. Also as part of the Adjutant General’s duties, firefighters and security guards are
hlred not only 1o serve the 130 Airlift Wing of the West Vrrglma National Guard but also 10 deal
| “with vartous emergenc1es at Yeager Airport and elsewhere
3. In 1989 the civilian ﬁreﬁghter p031t10ns at Yeager A1rport were dlssolved and
the positions were reopened as state employment posmons, under the control and supervmlon of
the Adjdtant General. On the 20"h of July, 1989, the Ad_]utam General established a job
description' for the ﬁreﬁghters at the 130® Airlift Wing at the Yeager Airport in Charleston, West
Virginia, which included a requirement that a candidate be a member of the West Virgirlia Air
National Guard. Speci.ﬁcally, the jdb deseription stated:
TITLE: FIREFIGHTER |

V1. QUALIFICATIONS:
a.  MANDATORY:

% ok ¥

5) Qualified Personnel are hired in accordance with
department needs, State and Federal policy, and
Affirmative Action Plan.
& & %

12)  Beamember or eligible and willing to be a member
of the WVANG with assignment to the Fire
Protection Branch.

4, The Operations and Maintenance Agreement Position Vacancy Announcement, in

effect at that time for the position of firefighter, stated:



MILITARY MEMBERSHIP: Position will be filled by a member of the West
Virginia Air National Guard, unless the Adjutant General grants a waiver for
special qualifications or other reasons justified by the selecting supervisor.

5. After serving approximately 4 % years in active duty with the United State Air
Force as a firefighter, Plaintiff applied for a firefighter position v;rith,the Adjutant General’s

'\ ofﬁcc, in October of 1996.. _

6. At the time he applied, Plaintiff was a member of the National Guard.

7. Effective on June 2, 2004, the Legislature enacted W.Va. Code §15-1B-26, which
provides:

- Only ﬁreﬁghtf:rs and security guards who are members of the We.st
Virginia national guard may be employed by the adjutant general as
firefighters and security guards: Provided, That any person employed as a -

- firefighter on the effective date of-this section who is not a member of the -
West Virginia air national guard may continue to be employed as &
firefighter: Provided, however, That no person who is not employed on the
effective date of this section as a firefighter and who is not a member of
the West Virginia air national guard may be employed as a firefighter for
the West Virginia air national guard. ' '

8. In 2002, Plaintiff began receiving periodic counseling and prescribed medications
to address anxiety and depression.

9. Pléinfiff has testified that he did not alwayé take the medication as prescribed.
Plaintiff’s treating physician, Dr. Scott Moore, testified that he was not aware that Plaintiff was
not taking his prescribed medication. He farther testified that Plaintiff continued to show up fbr
his appointments and to discuss medication changes with Dr. Moore until- Plaintiff 'stopped
treating with Dr. Moore some time in 2004. .

10.  On July 20, 2004, Plaintiff attempted to commit suicide by consuming an
overdose of prescription medications in a hotel room, in front of fellow firefighters and members

of the National Guard, and was required to be hospitalized.

11.  As a result of this incident, the National Guard placed Plaintiff on 4T profile,



which restricts an individual from being militarily deployable based upon a medical condition.

12.  Based upon Plaintiff’s 4T profile, the Adjutant General’s office placed Plaintiff
" on a medical suspension from working as a firefighter, due o the requirement thét firefighters be
members of the nﬁilitary. |

13 _ Plaintiff grieVed the Adjufcanﬁ General’s decision to medically suépend him.

14. | Plaintiff won his grievance by default, and the parties subsequently entered into a

settiement agfeemeﬂt reinstating the sick and vacation leave used up by Plaintiff and also paving

Plaintiff $1,486.56 to cover the pay lost be’fween January 24, 2005, and May 24, 2005.

'. ISl_ Vamous psyc]tnatnsts and. psychologlsts who have prowded counsehng and .

treatx_ﬁeﬁt to Plam‘uff, have gietermmed that he suffers from post traumatic stress syndrome and
depression. | |

16. | Plaintiff’s médicgl ﬁle Was'.evaluated by an Air Force Medical Evaiuation Board
‘and, in January of 2005, the Air Ft;rce disqualiﬁéd Plaintiff for. wbrld—wide duty based upon a
diagnosis of “[300.00] Anxiety disorder with PTSD symptoms, and [E950] suicide and self-
inflicted poisoning by solid or liquid sﬁbsténces.” Plaintiff was subseq'uently: discharged from
the Air National Guard.

17. Bas.ed upon Plaiﬁtiffs military discharge, and 'pursuant. tc; W.Va. Code §15-1B-
26; Plaintiff was transferred, effective June 16, 20035, to the position of bﬁil_ding maintenance
specialist with the Civil Engine;ering branch of the Adjutant General’s office, a position which
does not require military membership for employment.

18.  Based ﬁpor_l the testimony of Plaintiff’s current treating physician, Dr. Lawrence
Kelly, due to Plaintiff’s post traumatic stress disorder, Plaintiff would have been unaBle to

continue employment as a ﬁreﬁghtef at least as of August 23, 2005, and would have been unable




to continue in any tyee' of gainful employment as of September 27, 2006. Dr. Kelly testified
that, following Plaintiff’s ofﬁce visit with Dr. Kelly on September 27, 2006, he advised Plaintiff
to res1gr1 his position with the Adjutant General’s office.

19. Plamtxff res1gned his employment with the Adjutant General’s office on October
17,2006,

- 20. _ The Deferldant has rnoved for summary judgment on the followihg grounds: (1)
the Adjutant General had a iegitimate nondiseriminatory reason for the Plaintiffs dismissal
~ pursuant to WVa Code §15-1B-26, therefore his actions are not in. violation of the West
Vrrgmla Human nghts Act and (2) the “grandfathe1 clause” contamed in W. Va. Code §15 -1B-
26 does not provrde an ‘exception to mrhtary membership which Wouid beneﬁt the Plamtrff in
this case. |

Conclusions of Law

1. The West_ Virgim'a Rules of . Civil i’rocedure state that summary -judgrnent “shall
be rendered forthwith if the pleadings, deijositions, answers {0 irrterro gatories, and admrssions on
file, together with the affidavits, if any, show that there is no- genuine issue of material fact and
that the moving party is entrtled to Judgment as a matter of law.” W.Va, R. Crv P. 56(c). “The
circuit court’s function at the summary Judgment stage is not “to Welgh the evrdence and
determlne the truth of the matter but to determme Whether there is a genuine issue for trial’
Painter v. Peavy, 451 S.E.2d 755, 758 (1994) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 249 (1986)).

2, | “The essence of the inquiry the court must make is ‘whether the evidence presents
a sufficient disagreement to require submission to a jury or Whether it is so one-sided that one

party must prevail as a matter of law.”” Williams v. Precision Coil, Inc., 459 S.E.2d 329, 338

]



(1995) (quoting Anderson, 477 U.S. at 249).

3. W.Va.Code §5-11-1, ef seq., also known as the West Virginia Fluman Rights Act,

prohibits certain discriminatory practices by employers against certain classes of employees.

4. In this case, the Plaintiff has alleged that he'lost his jobasa fireﬁghter because he.

was dlagnosed as suffermg from post traumatic stress disorder. Thus, the Plaintiff contends that

although the reason for his dtscharge as a ﬁreﬁghter was stated to be the loss of his membershtp '

in the WV Air National Guard, he was actually discriminated against based upon his disability.

The Plamtlff further contends that the Defendant’s reliance on W.Va. Code § 15-1B-26 is a

pretext for disability dlscrtmmatlon and also a.sserts that th:s statute does not exempt the :

Defendant from being held liabie for Vio]atxon's of the West Vlrglma Hmnan nghts Act.
5. The Defendant asserts that the Adjutant General’s reliance upon W.Va. Code §15-

1B-26, as the reason for diseha'rging the plaintiff as a firefighter, demonstraies a legitimate,

- nondiscriminatory reason for plaintiff’s diSchatge, and acts as a complete defense to a

discrimination claim filed under the West Virginia Human Rights Act because it shows the
absence of any discriminatory motive.
6. W.Va Code §15-1B-26 provides:

Only firefighters and security guards who are members of the West
Virginia national guard may be employed by the adjutant gemeral as
firefighters and security guards: Provided, That any person employed as a
firefighter on the effective date of this section who is not a member of the
West Virginia air national guard may continue to be employed as a
firefighter: Provided, however, That no person who is not employed on the
effective date of this section as a firefighter and who is not a member of
the West Virginia air national guard may be employed as a firefighter for
the West Virginia air national guard.

7. Based upon the West Virginia Supreme Court’s decisions in Stone v. St. Joseph's

Hospital of Parkersburg, 208 W.Va. 91, 538 S.E2d 389 (2_00'0), and Skaggs v. Elk Run Coal




Company, Inc., 198 W.Va.Si, 479 8.E.2d 561 (1996), the Court finds there are genuine issues of
material fact requiring submission to a jury. Furthermore, as explained below, the Court finds
the Plaintiff is protected by the grandfather clause included in W.Va. .Code § 15-1B-26.
- Therefore, the Couit DENIES the Defeedant’s Motion for Sufnmary_ Judgment., o

Certlﬁed Questlon

1. In this case, Plamtiff was a firefighter employed by the Adjutant General and was

a member of the National Guard when he was first hired. The National Guard later discharged_/

Plaintiff based upon a mental disability. The Adjutent General then diseharged Plaintiff as a
ﬁreﬂghter based upon W Va Code §15 1B- 26 because he ‘was no lenger a member of The
._ National Guard Under these facts 1s the Adjutant General's rehance on W Va Code §15 1B~26
a complete defense to Plaintiff's claim that he was dlscnmmated agamst by the Adjutant General
in violation of the West Virginia Human nghts Act, unless the Plaintiff falls W1th1n ‘the
exception to the requirement of militery membership in the “grandfather clause” contained in the
statute?

The Court has ruled in the affirmative on this question, answering it, “yes.” Based

upon the fact that the West Virginia Legislature had enacted West Virginia Code § 15-1B-26

prior to the Plaintiff’s discharge from the West Virginia Nationaln— Guard, the Adjutant
- General was mandated fo discharge the Plaintiff as a firefighter, | unless he was
“grandfathered” into his position.

The Plaintiffs dismissal as a firefighter was _rdue to the failure of the Plaintiff to
maintain his membership with the WVANG, re'gardless of the reason for the failure to

maintain such membership. Under Skaggs v. Elk Run Coal Co., Inc., 198 W.Va, 51, 479

S.E.2d 561 (1996), the Plaintiff would have to prove by a preponderance of the evidence




that a forbidden intent was a motivating factor in the adverse employment action. The
Adjutant General would then be able to show that the same result would have occurred

even in the absence of any unlawful motive or, in other words, to show a legitimate,

nondiscriminatory reason for his actions. The Adjutant General’s reliance upon W,Va.

C@de §15-1B-26, Would—rclearlly de;nonstrafe a legitimate, nondi’scriminaﬁnry reason fo_r his
actions. Thus, unléss tlhé piaiﬁtiff falls Within the exééption to the require_mént of military
- membership in the “grandfather” clause contained in the statute, lthe Adjutant General’s
refiance upon W.Va. Code §15-1B-26 would be a complete defense to Plalntlff‘s claim that
he wWas dascnmmated agamst by the Adjutant General in vwlatlon of the West Vlrgmia
Human nghts Act,

Hewever, this Court further finds that any firefighter who was a member of the
| National Guard on the date this statute was enacted is protected by ﬂllS grandfather clause,
Thé.assertion that a firefighter, who was a member of the National Guard at the time tﬁis
statute was enacted, but who later is dismissed from the National Guard, somehow loses the
benefit of this gran&father clause requires too narrow a reading of W.Va. Code §15-1B-26.
Such an intérpretatioh would permit. Defendant to keep firefighters, who have never béen
members of the Natiomal Guard, while firefightefs, whe actually ;ivere members of the
National Guard for many years could be discharged, léaving those originally in the
National Guafd with less rights than others. The only logical reading of this grandfather

clause is that it protects all persons who were firefighters in 2004, when the statute was

enacted. Otherwise, Equal Protection under the Due Process Clause of the Fourteenth

Amendment is violated.



These questions arise upon a motion for judgment on the pleadings and present questions
of law that the parties agree need to be answered by. the West Virginia Supreme Court because
the outcome will impact not only Plaintiff and Defendant, but may impact other ernployees of
Defendant who may he dis_charged by th.e Natiopal Guard, based upon the emptoyee’s age,
dtsabxhty or whether ot not they Were grandfathered” 1nt0 their position.

The objections.and exceptlons of the Plamttff and Defendant to the respectlve portlons of
this Order which adversely impact each party are hereby noted and preservect_.

It is ORDERED that counsel for the Defendant is to file a Petition within sixty .days of
the date of entry of _this'Orde_r; in a6001'dance__ with the WV Rules of Appellate Procedure, Rule

The Clerk is directed to send a cem of this Order to all counsel of record

). . 2008.

Entered this /‘I' = dayof

Honora Ted Kaufman
Circuit Céurtjof KanawhalCounty, West Virginia
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