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KIND OF PROCEEDING AND NATURE OF RULING BELOW

This Appeal to the Supreme Court of Appeals of West Virginia is taken from an
Order of the Circuit Court of Cabell County, West Virginia, Judge David M, Pancake
presiding, granting Appellee-Plaintif’s’ Motion for Partial Summary Judgment, striking
the Appellants-Defendants™ potential defense of immunity under the West Virginia
Recreational Immunity Statute, W. Va. Code §§ 19-25-1, ef seq., (hereafter the “Circuit
Court Order”). In the Circuit Court Order®, the Circuit Court held that:

The Court finds that the Barge Line Defendants did not hold
out their real or personal property for recreational use and
that, therefore, W. Va. Code §19-25-2, et seq., does not
shield the Barge Line Defendants in this case.

The Barge Line Defendants file this Appeal seeking reversal of the Circuit Court
Order and remand to the Circuit Court of Cabell County because there are disputed
issues of material fact and the interpretation of the statute was erroneous in terms of
requiring a “holding out” and overly narrow in terms of the stated public policy purpose
of the statute.

STATEMENT OF FACTS

On May 21, 2004, workers at the 27% Stfeet Public Park in Huntington, WV

(hereafter the “27" Street Park”) found two bicycles and some boys’ clothing on the

riverbank of the Ohio River a short distance upstream from the “Fleeting Area™ or barge

mooring location where several commercial inland river barges were tied off. It was

' Carl Wayne Vaughan, as Admmlstrator of the Estate of Randall Wayne Vaughan (hereafter
“Mr. Vaughan”).
2 Ingram Barge Company (hereafter "Ingram”); the Ohio River Terminals Company LLC (hereafter the
“Ohio River Terminals”); and the Ohio River Company LLC (hereafter the "Ohio River Company” and,
col!ectlvely with Ingram and the Ohio River Terminals, the * ‘Barge Line Defendants”).

Entered while discovery was ongomg

* A fleeting area is a location on the river where permanent mooring devices are buried in the riverbank

- which are used to secure barges that are, in this case, waiting to be loaded with cargo.
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subsequently determined that the clothing belonged to Randall Wayne Vaughah (age
14) and Justin Smoot (age 15). Foliowing an extended search on the river, the bodies
of each weré recovered in different locations, approximately 8 miles downriver from the
Fleeting Area. No one saw what happened to either or where they drowned. These
facts are undisputed.

Mr. Vaughan was appointed administrator of the estate and, as the administrator,
filed a Complaint in the Circuit Court of Cabell County, West Virginia. Ultimately named
as defendants in Mr. Vaughan's suit were the Greater Huntington Park and Recreational
District (hereafter the “GHPRD"), the owner and operator of the 27" Street Park;
Ingram, the owner of the barge F-14002 (hereafter the “Barge F-14002") which was
chartered or leased to the Ohio River Terminals and being used as a mooring location
for other barges;® the Ohio River Terminals, the operator of the Fleeting Area and the
operator of a barge loading facility downriver from the Fleeting Area; and the Ohio River
Company, the owner of the fleeting (or “riparian”) and other rights.

Mr. Vaughan, in his Complaint, alleged, infer alia, that the Barge F-14002 was a
dangerous instrumentality that attracts and invites children for use for swimming and
diving; that the Barge F-14002 created a dangerous condition; that the Barge Line
Defendants failed to exercise reasonable care to warn the “invitees” of the 27" Street
Park about known dangers; and that the Barge Line Defendants “invited the public,
including children, onto and to use the barge” and that “by its [the Barge F-14002’s]
placement on the park premises, the barge became part and parcel of the park and

invited children on or around it.” Additionally, Mr. Vaughan's Complaint alleged that

® The Barge F-14002 was more or less permanently attached to the bank using concrete structures
placed on the riverbank with chains running from the concrete structures out toward the river and
attached to the barge.
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Justin Smoot and Randall Wayne Vaughan, as invitees, “swam around and jumped off

or dove off Barge F-14002 or other barges tied thereto and, as a result, were drawn _

under the barges and drowned.”
A. Property Transferred to GHPRD

On December 1, 1993, the Ohio River Company owned a parcel of land
(hereafter the “Property”) which was locate.d on the left deécending shore of the Ohio
River in Huntington, West Virginia.® The Ohio River Company and/or its affiliates used
the Property as a barge mooring or “fleeting” area (hereafter ‘the “Fleeting Area”).
Barges which were afloat on the Ohio River were moored to thé shore at this location.
Those barges were destined to be loaded at the Ohio River Terminals’ facility and were
kept at the Fleeting Area while they were in-between delivery and loading.” The Ohio
River Com.pany secured a United States Army Corps of Engineers (hereafter the
“COE”") fleet permit, as required by law, for this Fleeting Area.® The Fleet Permit
regulated the location, size, and mooring structures of the Fleeting Area.

In 1993, the GHPRD asked the Ohio River Company to donate the property to
the GHPRD so a small park (i.e., the 27" Street Park), which was located adjacent to
the Property, could be éxpanded to provide recreation for the people of Huntington,

West Virginia.®

® See Deed attached as Exhibit 2 to Response to Plaintiff's Motion for Partial Summary Judgment on the
Issue of the Claim of the Defendants Ingram Barge Company, The Ohio River Company LLC and The
Ohio River Terminals Company, LLC, that the West Virginia Recreational Immunity Statute Applies to the
Facts of the Case (hereafter the “Deed").

See Answer to Second Amended Complaint, Paragraphs 4 and 12.

8 See the United States Army Corps of Engineers Fleet Permit (hereafter the “Fleet Permit”) attached as
an Exhibit to Defendant's Response to Plaintiffs Motion in Limine to Preclude Evidence of Personal
Consumptlon

® See Deed and Answer to Second Amended Complaint, Paragraph 5.
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On December 1, 1993, the Ohio River Company, by way of a Special Warranty
Deed (hereinafter the “Special Warranty Deed”), donated the Property to GHPRD for
use by the public for recreation, but the Ohi'o. River Company retained significant
property rights which were needed to continue the operation of the fleet. The Ohio
River Company 'retained, among other things, its rights to use, maintain, _and construct
additional mooring structures and the ability to corlrtin.ue to use the Proberty to moor or
dock its fleet without interference from the GHPRD and, presumably, its patrons.

The Special Warranty Deed provides that the land was conveyed only “for so
long as said property is used as a public park and recreation area.”

Further, there was reserved from this conveyance “all riparian rights appertaining
or anywise belonging to said property” as well as:

. .. [Aln easement and right of way . . . across the Property,
at such location as the Grantor [the Ohio River Company]
and Grantee [the GHPRD] may agree, for purposes of
pedestrian ingress and egress to and from the Ohio River
and river bank for fishing, together with an easement along
300 lineal feet of river frontage adjacent to said ten foot
access easement to allow fishing along said river
frontage. . ..

Further, excepted and reserved from the conveyance was a series
of rights which were required to allow the continued question of the
Grantor's business:

. . . the use of all existing mooring structures situate on the
Property, together with the right to erect, construct and use
such additional mooring structures and privileges as the
Grantor may in its discretion desire, and Grantor shaill have
peaceable enjoyment in connection therewith.

*dhk

. . such rights of way and easements in and across the
Property as Grantor may deem necessary or desirable in the
connection with the use of existing mooring structures on the
Property or the construction or use of mooring structures
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which may hereinafter be established by Grantor upon the
property. '

In consideration of the grant of the Property, . . . [GHPRD]
shall not cause or permit the Property to be used in such a
manner as will interfere with the use or operation by the
Grantor of its adjacent property or the Grantor's exercise of
riparian, mooring and other rights reserved herein. This
covenant shall run with the Property and be binding upon the
Grantee, its successors and assigns.

ek

In consideration of the grant of the Property, Grantee does
hereby grant and convey unto Grantor such riparian rights
and easements as may be necessary to permit the Grantor,
its successors and assigns to moor and dock its fleet, and to
conduct its fleet operation in and along the river frontage
adjacent to that certain parcel of property presently owned
by Grantee . . ..

Further, the deed provided that,

It is agreed between the parties hereto' that if the Property
shall ceased [sic] to be used for the purposes of a public
park and recreation area for a period of six months, then,
and in that event, the title to the Property shall revert to the
Grantor, its successors and assigns.

Aithough dated December 1, 1993, this Special Warranty Deed was not recorded
until 2:43 p.m. on February 4, 2000, in the Office of the Clerk of Cabell County, West
Virginia, at Deed Book 1059 Page 470.

B. Mitigation Agreement

At about the same time, the Ohio River Company decided to move its Fleeting
Area a short distance downriver, but still adjacent to the Property, and was required to
obtain both a new (i.e., amended) COE permit (hereafter the “Amended Fleet Permit”)

10,11

and the permission of the Public Lands Corporation. Both agencies gave their

19 See Mitigation Agreement (D-1297 through D-1300) attached as Exhibit 3 to Response to Plaintiff's
Motion for Partial Summary Judgment.
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permission to move the fleet but the Public Lands Corporation required the Ohio River
Company to execute a Mitigation Agreement.'> The Mitigation Agreement required the
Ohio River Company to donate approximately 12 acres near 27" Street . . . for use
exclusively as a public park . . .” and required the Ohio River Company to reserve an
easement in its deed to the GHPRD for use of the publib for fishing. The Mitigation
Agreement states: |

The [Ohio River] Company shall convey by deed a riverfront
parcel containing approximately 12 acres near 27th Street in
the City of Huntington (the “Park Property”), to the Greater
Huntington Park and Recreation District (the “Park District”)
for use exclusively as a public park and recreation area. In
connection therewith, the Company will reserve for its own
use all riparian rights and various easements to permit the
Company to use the river and riverbank to moor barges and
conduct the company’s fleet operations on the water
adjacent to the park property. The Company agrees to
further reserve in the deed of the park property to the Park
District: (a) a ten-foot (10") easement for the use and benefit
of the general public across the park property to allow
pedestrian ingress and egress to and from the river for public
fishing, and (b) the right to allow public fishing on three
hundred (300) lineal feet river frontage adjacent to the ten-
foot (10°) easement.

See Mitigation Agreement, Paragraph 2.
The State of West Virginia stipulated in the Mitigation Agreement that the Ohio
River Company’s liability connected with the Park Property' shall be limited by §§ 19-

25-1, et seq:

" The Public Lands Corporation is a body of the West Virginia State government which protects and
oversees the title to areas, such as the beds of navigable waters in West Virginia, and assures the
Protection of these public lands. (W.Va. Code §20-1a-1).

2 See Mitigation Agreement, id. .

' Presumably, this stipulation regarding liability in the Mitigation Agreement would also apply to the Ohio
River Terminal's operating the Fleeting Area, given the broad nature of the definition of “landowner” in
W. Va. Code §§19-25-1, ef seq., as including, but not limited to, occupant or person in controf o
premises. -
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The [Ohio River] Company’s liability for injury or damage to
persons or property utilizing the subject area is limited by
Chapter 19, Article 25, “Limiting Liability of Landowners,” of
the Official Code of West Virginia, 1931 as amended. A
copy of said article is attached hereto and hereby made a
part of this Agreement.
See Mitigation Agreement, Paragraph 3.
C. Fleet Operations and Alleged Invitation
In 2004, the Ohio River Terminals cperated the barge Fleeting Area adjacent to
the Park Property, pursuant to the rights retained in the Special Warranty Deed
executed 11 years earlier between the Ohio River Company and the GHPRD." The
Barge F-14002, a mooring barge which was owned by Ingram,'® was moored to the
bank in accordance with the COE permit for that fleet.'® The Barge F-14002 had been
chartered'” by Ingram to its affiliated company and the operator of the fieet, the Ohio
River Terminals. The mooring barge was attached to large anchors, to serve as a
mooring point for empty barges. The empty barges were dropped off at the Fleeting
Area by large towing vessels where those empty barges would await movement by a
small harbor tug to the terminal for loading.
Mr. Vaughan alleges in his Complaint that,
. [Bly allowing placement of the barge in the riverbank in
the Park and by maintaining the premises in or around the
barge, GHPRD [Greater Huntington Park and Recreation
District], Ingram, and the Ohio River Company invited the
public, including children, onto and to use the barge. By its
placement on the Park premises, the barge became part

and parcel of the Park and invited children on or around
it.

" See Answer to Second Amended Complaint, Paragraphs 4, 11 and 12.
See Answer of Ingram Barge Company to Paragraph 3 of Second Amended Complaint.
16 See diagram aftached to Fieet Permit.
7 A charter is a maritime vessel lease.




Plaintiffs Amended Complaint, Paragraph 26 (emphasis added).

Mr. Vaughan further alleges in his Complaint that:

. . . [O]n the morning of May 21, 2004, Justin Smoot, age 15,
and Randall Wayne Vaughn, age 14, as invitees without
knowledge of the danger, entered upon the property of
GHPRD, Ingram, and the Ohio River Company, ventured
upon, swam around and jumped or dove off of Barge
F-14002 or other barges tied thereto and, as a result, were
drawn under the barges and drowned.
Plaintiffs Amended Complaint, Paragraph 27.

Mr. Vaughan has tendered Interrogatory Answers which state facts, he
contended, supported his allegation that Randall Wayne Vaughan was given express
and implied permission by the Barge Line Defendants to use the barges and their
moorings for recreational purposes. The facts included the access to the barges by
their moorings, the location of the Fleet near dr on a Park, the presence of trees which
altegedly could provide access to the barges and the alleged failure of the Barge Line
Defendants to restrict access by the public. Although Mr. Vaughan's Interrogatory
Answers and the facts they allege are discussed in much greater detail later in this
Brief, one short passage summary will illustrate the factual dispute they create: “The
children and their guests were given implied permission to continue their park ventures
~on the chains, ropes, and trees and the barge.”

Although the Barge Line Defendants maintain that 'theyr did not tender the barges
in the fleet, or the mooring devices which attach the barges to the fleet, to any member
of the public for recreational use, Mr. Vaughan’s claims are based upon the factual

allegations and the theories quoted above. As will be discussed in greater detail below,

Mr. Vaughan has consistently alleged that Randall Wayne Vaughn was given a direct or




indirect permission or invitation'from the Barge Line Defendants to climb on and jump

from the barges and the mooring facilities."
ASSIGNMENTS OF ERROR

1. The Circuit Court erred when it improperly found that there exists no
genuine issue of material fact and ruled that the Barge Line
Defendants are not entitled to the protection afforded by W. Va. Code
§§ 19-25-1, et seq.

2. The Circuit Court erred when it granted partial summary judgment,
stripping the Barge Line Defendants of the opportunity to defend
themselves at trial by asserting the defense which the State of West
Virginia stated they were entitled to under W. Va. Code §§ 19-25-1, et
seq.

3. The Circuit Court erred when it Improperly and precipitously granted
summary judgment prior to the close of discovery. '

STANDARD OF REVIEW

This Appeal arises out of the Circuit Court's grant of Mr. Vaughan’s Motion for
Partial Summary Judgment based upon the Circuit Court's interpretation of W.Va. Code
§§ 19-25-1, et seq. Specifically, the Circuit Court improperly interpreted the statute and
ruled that the Barge Line Defendants are not entitled to the protection of W.Va. Code
§§ 19-25-1, of seq. “Where the issue on an appeal from the circuit court is clearly a
question of law or inVoIving an interpretation of a statute, we apply a de novo standard
of review.”'®

In addition to the misinterpretation and misapplication of the statute, the Circuit

Court of Cabell County improperly and precipitously granted Mr. Vaughan's Motion for

'® See Plaintiff Vaughn's Answers to Interrogatories of Ingram Barge Company and the Ohio River
Terminals Company, LLC Directed to Plaintiff, filed November 21, 2006.

' See Syllabus point 2, Roberts v. Consol, Coal Co., 208 W. Va. 218, 222-23, 539 S.E.2d 478, 482-83
(2000), quoting Syllabus point 1, Chrystal R.M. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).
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Partiai Summary Judgment. It is well established that “[a] circuit court’s entry of
summary judgment is reviewed de novo."

For all issues presented in this Appeal, this Court is to review the ruling of the
Circuit Court of Cabell County de novo.

STATEMENT OF ARGUMENT

W. Va. Code §§ 19-25-1, et seq., is designed to shield property owners who
make their property available for public recreation from liability, yet the Circuit Court in
this case stripped the Barge Line Defendénts of this defense before they had the
chance to complete discovery and to submit the question to a jury. Mr. Vaughan in his
plead_ings_; and sworn Interrogatory Answers alleged facts which support and state the
conclusion that Randall Wayne Vaughan had both express and implied permission to
use the bafges and moorings for recreation. If the Circuit Court had recognized all facts
and adopted all inferences in favor of the non-movant, as required, there should have
been no question that one or more genuine issues of material fact existed, upon which
the Motion for Partial Summary Judgment should have failed.

The Circuit Court’s narrow interpretation of W. Va. Code §§ 19-25-1, et seq., also
has a chilling effect on landowners who would donate land for public use and wished to
retain ownership rights in the donated property or to continue their business on land
adjacent to the donated property. This is against public policy and the unambiguous
intent of W. Va. Code §§ 19-25-1, ef seq. |

The Mitigation Agreement between the State of West Virginia's Public Lands

Corporation and the Ohio River Company stipulated that after the land was deeded to

% See Syllabus point 1, Drake v. Snider, 216 W. Va. 574, 575, 608 S.E.2d 191, 192 (2004), quoting
Syllabus point 1, Painter v. Peavy, 192 W. Va. 189, 51 S.E.2d 755 (1994).
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the GHRPD and the easement was incorporated in the Special Warranty Deed, the
liability of the Ohio River Company for'personal and/or property damage on the Property
would be governed by W. Va. Code §19-25-1, ef seq. The Ohio River Company
reserved the right to operate the barge fleet, to own the riparian rights, and to own all
rights to use the riverbank. The Ohio River Terminals operated the fleet and Ingram

owned the fleet barge in furtherance of fleet operations adjaceht to the Park Property.

The Mitigation Agreement extends the protection of W. Va. Code §§ 19-25-1, ef seq.,

against anyone using the Property.

The Circuit Court's decision also creates a conflict between the common law
Dangerous Instrumentality Doctrine and W. Va. Code §§ 19-25-1, et seq., by adépting
characterization of Mr. Vaughan's Interrogatory Anéwers which he crafted in order to
end run the genuine dispute of material fact they create. The Dangerous Instrumentality
Doctrine is not applicable in this case—where Randall Wayne Vaughan was 14 years of
age and the Circuit Court had already ruled he was presumed to be capable of

contributory negligence. However, Mr. Vaughan continues to put forth the Dangerous

Instrumentality argument as his principal theory of liability against the Barge Line

Defendants. The West Virginia iegislature in § 19-25-1 has made no exception in its
liability shield for the “Dangerous Instrumentality” Doctrine and for this reason
Mr. Vaughan's characterization of his Interrogatory Answers is meaningless. If the
"Dangerous Instrumentality” Doctrine creates an exception to the Recreational Immunity
Statute, then, to.a great extent, these statutes are rendered ineffective and the intent of

the legislature in §§ 19-25-1, ef seq., will be ignored.
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ARGUMENT

A. There Exist Genuine Issues of Material Fact and Mr. Vaughan is Not
Entitled to Summary Judgment on the Issue at Bar.

There exists a genuine issue of material fact in the case which prevents the
Circuit Court from granting Mr. Vaughan's Motion for Partial Summary Judgment with
regard to the application of W. Va. .Code §§ 19-25-1, et seq., to this case.

The Circuit Court inc'orréctlly framed the question as: “whether the barge was
held out to the public for recreational purposes.”! The Circuit Court's ruling relied upon
“deposition testimony of the Barge Line Defendant's terminal manager, Otis Adkins, and
assistant manager Randy Workman; the posted no trespassing signs and the calis to
police to remove people in the vicinity of the barge.””2 At the same time, the Circuit
Court simply chose to disregard the factual information in Mr. Vaughan's own
Interrogatory Answers and found that “Piéintiff’s [Mr. Vaughan's] Motion is based on this
undisputed evidence. It is not based on an answer to an interrogatory that was perhaps
inartfully worded.”?

The correct matefial factual issue is whether the Barge Line Defendants “directly
or indirectly invite[d] or permit[ted], without charge, any person to use such property for
recreational purposes . . ."* As is discussed in more detail below, Mr. Vaughan argues

that the Barge Line Defendants had knowledge that children were using a moored

barge to climb upon and dive in the river. Mr. Vaughan's argUment is that the Barge

Line Defendants permitted, without charge, people to use the moored barge and ité.

mooring chains and cables for recreational purposes. Mr. Vaughan's theory in this

2 See Transcript of June 14, 2007 hearing at page 8, a copy of which is attached hereto as Exhibit A.
22
id. at page 11.
By,
# See W. Va. Code §19-25-2.
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regard is also evident by his reliance on the “Dangerous tnstrumentality"‘ Doctrine as a
theory of liability. |

Looking ét the pleadings filed in this case and the discovery answers served by
Mr. Vaughan, it is clear that a genuine issue of material fact exists as to whether the
Barge Line Defendants are entitied to the protection afforded by W. Va. Code §§ 19-25-
1, et seq. This question of fact precludes summary judgment and must be resolved at
trial.

Mr. Vaughan states that:

. . . [By] allowing placement of the barge in the riverbank in
the Park and by maintaining the premises in or around the
barge, [the Barge Line Defendants] invited the public,
including children, onto and to use the barge. By its
placement on the Park premises, the barge became part
;frd parcel of the Park and invited children on or around
Plaintiff's Amended Compiaint, Paragraph 26. (Emphasis added.)

Mr. Vaughan has proceeded on this theory throughout the development of this
case, Yet, Mr. Vaughan has not stipulated that if the decedent ventured onto the
barges, he did so as a trespasser. On November 21, 2006, Mr. Vaughan filed Verified
Answers to the Interrogatories of Ingram and the Ohio River Terminais which contend,
and which cite “facts” which purportedly support the contention, that Randail Wayne
Vaughn boarded the barges for recreational purposes with the express or. implied
permission of the Barge Line Defendants.

The Barge Line Defendants’ Interrogatory No. 7 states: “‘Please identify any

information in your possession indicating that the decedent [Randall Wayne Vaughan),

at any time, ever obtained permission from Ingram Barge Company and/or The Ohio
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River Terminals Company LLC to climb, walk, sit, dive or jump from the barge.”

Mr. Vaughan'’s Verified Answer to this Interrogatory was as foliows:

[Randall Wayne] Vaughan had express and implied
permission from Ingram Barge Company and/or The Ohio
River Terminals Company to climb, walk, sit, dive or jump
from the Barge. '

Express Permission

The Ohio River Company and or the Ohio River Terminals
Company expressly and affirmatively invited the public, by
way of a 10 foot right of way, to come from the 27th Street
Park to the Ohio River bank and into the Ohio River. This
invitation is contained in the Corrective/Confirmatory Deed
filed in the Cabell County Clerk’s Office on February 16,
2000.

Whiie the Ohio River Company and Ohio River Terminals
Company’s deeds only expressly invited the public to fish, it
was/is reasonably foreseeable that the public would/will
make other uses of the 300 foot easement associated with
the invitation, ie., swimming, camping, playing, tree
climbing, rope swinging, and climbing aboard the barges,
especially since it is immediately next to a public park. The
companies failed to advise, warn, restrict, prohibit and police
the pedestrians from the other uses.

implied Permission

The GHPRD 27th Street Park has a parking lot on the east

side. To the east of the parking lot are tennis and basketball

courts. A sign identifying GHPRD as the owner of the park
is posted on the tennis court’s fence. The sign does not
advise the public that any parts of the land, rivers edge, or
water is off limits or that a person would be trespassing and
or may incur serious injury or death by venturing past a
particular point.

On the day of the decedent’'s [Randall Wayne Vaughan's]
death, there were two (2) rope swings hanging from the
trees near the Ohio River bank. The swings were made from
industrial barge ropes. It is believed that rope swings have
hung in the trees in that area for years. The trees are
located on the property owned either by the Ohio River
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Company and the Ohio River Terminals Company or the
GHPRD. The location of the tree swing results in a person
swinging out and landing in the Ohio River just a short
distance upriver from the bow of Barge F-14002. The swing
is an invitation to the park's visitors to venture to the

riverbank, play on the swing and jump in the river just a few-

feet in front of the bow of Barge F-14002.

On the day of the decedent’s death there was a large anchor
chain present. The anchor chain is anchored to the ground
by a deadman, runs to the barge, and is tied to the deck of
the barge. It is made of smooth, thick and round iron links,
which are large enough to walk on. The anchor chain is in
plain view and within the play area of the park. The anchor
chain was easily accessible to the children and guests using
the Park. It was reasonably foreseeable that the children
and guests using the Park would utilize the anchor chain as
“monkey bars” and/or a means of accessing the barge. This
created an implied invitation to the park’s children and
guests to climb aboard the barge. Upon information and
belief, the anchor chain was the usual way the kids boarded
Barge F-14002. To access the barge via the anchor chain,
the children or adults would walk in a squatting stance,
steadying themselves with their hand, across the anchor
chain. Upon information and belief, gaining access to Barge
F-14002 via the anchor chain took about 60 seconds.

On the day of the decedent's death there was an industrial
barge rope, which was hanging off of the south side of Barge
F-14002. It is believed that it was not uncommon for the
barge ropes to dangle off the side of Barge F-14002 and into
the Ohioc River near the river's edge. On the day of the
decedent’s death, Barge F-14002 was located approximately
two feet from the riverbank. The industrial barge rope was
draped next to the sandy and muddy Ohio River bank. It is
believed that the presence of the rope was at least one of
the reasons that the decedent was attracted to the barge. It
is believed that the rope was utilized by the decedent as a
means of climbing aboard Barge F-14002.

There are oak trees in the Park, and which grow just feet
from Barge F-14002. The area around these trees and
Barge F-14002, is an area which is regularly traveled by the
park’s guests. This is readily apparent as the grass is worn
down in areas, creating a foot path. In fact, this is the area
where the decedents’ [Randall Wayne Vaughan’s and Justin
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Smoot’s] bicycles were found on the day of the decedent’s
death. The oak trees have low limbs, which are easily
accessible to the park’s children and guests. The limbs
stretch out toward the Ohio River and right to the south side
of Barge F-14002.

On the day of the decedent's death, Barge F-14002 was
located approximately two feet from the water line. On that
day, Stephanie Durst, in a frantic and desperate search for
her son [Justin Smoot], easily boarded Barge F-14002. She
boarded the barge by stepping on the branch of an oak tree,
and within a few steps later, simply and easily stepped onto
Barge F-14002. It is believed that Barge 14002 is regularly
in this proximity to the riverbank. The trees limbs act as a
means of access, a “catwalk” or ladder, and are an
invitation to climb aboard the barge. '

Children are naturally curious and exploratory. Climbing on
ropes, chains, and trees, exploring, playing “hide-and-go-
seek’, and swimming is typical child's play. It is reasonabie
to foresee that a child's curiosity might cause the child to
want to venture aboard a big boat like Barge F-14002. The
Ohio River Company and the Ohio River Terminals
Company failed to prevent access to the barge, so as to
curtail the children’s tendencies to explore. The location of
the barge in the Park, together with the failure of the
Defendants to prevent access to the barge, created a
situation where the park guests would not be able to
distinguish between the recreational uses associated with
the Park and the operations of the barge. The children and
guests were given implied permission to continue their Park
ventures on to the chains, ropes and trees, and the barge.

Importantly, to date, Mr. Vaughan has not withdrawn his Answer to Interrogatory
No. 7, thereby, alleging under oath, that the public has express and implied permission
to use the barges and/or the mooring structures for recreational purposes.
Mr. Vaughan’s counsel's reply is that the Barge Line Defendants misunderstand
Mr. Vaughan’s answer. What Mr. Vaughan's Answer to the Interrogatory says is that
children were drawn to this dangerous condition out of curiosity and pleasure. Although

it is not called such in West Virginia, the theory is that the mooring barge, based upon
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its location, is an Attractive Nuisance. The characteristics of the barge invite children,
out of curiosity, to use the barge to swim around and dive from, not that the Barge Line
Defendants hold out and offer the barge as a facility to dive from and swim around.?®

Although Mr. Vaughan’s counsel would like to explain away Mr. Vaughan’s sworn
.Answers, there has been absolutely no effort to withdraw these sworn Answers.

Mr. Vaughan himself has created this question of fact, to wit: Is the public either
explicitly or implicitly invited to use the barge for recreational purposes? Mr. Vaughan
bases his entire thé.ory of liability on the premise that the Barge Line Defendants, by the
actions in supposedly allowing access to the mborings and the barges, have explicitly or
impliedly invited or permitted the public to use the Fleeting Area for recreation. The
Barge Line Defendants deny this allegation and assert that Randall Wayne Vaughn was
a trespasser.

Mr. Vaughan claimed that the court should not have found against him on
summary judgment even though he lists a great number of facts which he at one time
argued, supported the allegation that the decedent had express or implied permission to
venture onto the barges. He now argues this was merely a "dangerous instrumentality"
argument and the Court accepted this story. However, the Barge Line Defendants are
the non-movants and the court, in reviewing the motion for summary judgment, was
bound to consider all facts and inferences in a light most favorable to the non-movant.

Matsushita Elec. Indus. Corp., 475 U.8.574, 587, 106 S.Ct. 1348, 1356, 89 L.Ed.2d

538, 553 (1986). For this reason, although Mr. Vaughan may argue these facts support

% See Plaintiffs Reply to Defendants’ Response to Plaintiffs’ Motion for Partial Summary Judgment on
the Issue of the Claim of Defendants Ingram Barge Company, the Ohio River Company, LLC and The
Ohio River Terminals Company, LLC, that the West Virginia Recreational Immunity Statute Applies to the
Facts of this Case, filed June 7, 2007.
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a dangerous instrumentality theory, he cannot obtain summary judgment on that
argument.

| Mr. Vaughan’s bounsel attempts to extricate himself from this factual question by
merely re-characterizing Mr. Vaughan's swom Answers to Interrogatories.
Mr. Vaughan’s quéndary is this: If he stands by his sworn Answers to Interrogatories,
then the Barge Line Defendants are entitled to the protection afforded by W. Va. Code
§§ 19~25-1, el seq. If he alters his sworn Answers to Interrogatories, then Randall
Wayne Vaughan was a trespasser to which no duty of care is owed by the Barge Line
Defendants. So, Mr. Vaughan is left with attempting to side step and re-characterize his
sworn Answers to Interrogatories. Unfortunately, the Circuit Court gave credence to the
characterization to the exclusion of the sworn Answers.

The Circuit Court erred in not considering Mr. Vaughan's sworn Answers to
Interrogatories and, instead, accepting this re-charadterization offered by Mr. Vaughan’s
counsel. These sworn Answers, and the inferences which arise from them, must be
accepted by the Circuit Court in considéring the non-movant Barge Line Defendants’
response to Mr. Vaughan's Motion for Partial Summary Judgment.

In finding that there was no question of fact, the only other thing the Circuit Court
considered was the testimony of the employees of the Barge Line Defendants. The
testimony of the Barge Line Defendants’ employees does nothing more than confirm the
position which has been taken by the Barge Line Defendants: If Randall Wayne
Vaughan and Justin Smoot were on the barge prior to their deaths, they did not have

permission to be there. However, as discussed above, it is Mr. Vaughan's contention
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through his Amended Complaint and sworn Answers to Interrogatories that Randall
Wayne Vaughan was invited or permitted to use the large fleet for swimming.

If Mr. Vaughan intends to submit testimony at trial which would lead a jury to
conclude that Randall Wayne Vaughan had express or implied permission from the
Barge Line Defendants to use the barges and or their mooring chains and cables for
swimming or diving—as would seem apparent from Mr. Vaughan's Interrogatory
Answers—how can he not have created a question of fact which precludes summary
judgment on this issue? |

The Circuit Court must ook at the record as a whole when determining whether
to grant summary judgment. It must not ignore sworn statements that are contained in
the record which create questions of fact. It is well established that “[slummary

judgment is appropriaie where the record taken as a whole could not lead a rational

trier of fact to find for the nonmoving party, . .. .” Shaffer v. Acme Limestone Co.,

inc., 206 W.Va. 333, 339, 524 S.E.2d 688, 694 (1999) citing Syllabus point 4, Painter v.
Peavy, 192 W. Va. 189, 451 S.E.2d 755, (1994). (Emphasis added.)

This Court has inétructed that “[ijnsofar as ‘appellate review of an entry of
summary judgment is plenary, this Court, like the circuit court, must view the entire
record in the Iigﬁt most hospitable to the party opposing summary judgment, indulging

all reasonable inferences in that party’s favor.” Wilson v, Daily Gazette Co., 214 W. Va.

208, 213, 588 S.E.2d 197, 202 (2003), citing Provident Life and Accident Ins. Co. v.

Bennett, 199 W. Va. 236, 238, 483 S.E.2d 819, 821 (1997), quoting Asaad v. Res-Care,

Inc., 197 W. Va. 684, 687, 478 S.E.2d 357, 360 (1996).

Not only must the Circuit Court look at the entirety of the record,
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in assessing the record to determine whether there is a
genuine issue as to any material facts, the circuit court is
required to resolve all ambiguities and draw all factual
inferences in favor of the party against whom summary
judgment is sought. The inferences to be drawn from the
underlying affidavits, exhibits, answers to interrogatories,
and depositions must be viewed in the light most favorable:
to the party opposing the motion.

*dkk

. . To be specific, if there is any evidence in the record
from any source from which a reasonable inference can be
drawn in favor of the nonmoving party, summary judgment is
improper.

Hanlon v. Chamber, 195 W. Va. 99, 105, 464 S.E.2d 741, 747 (W. Va. 1995).

(Emphasis added.)

In short, in the case at bar the Circuit Court is required fo look at the entirety of
the record, including Answers to Interrogatories, and draw all factual inferences in favor
of the Barge Line Defendants as the nonmoving parties to Mr. Vaughan's Motion for
Partial Summary Judgment.

However, in the case at bar, the Circuit Court acknowledged that its ruling was
“not based on an answer to an intefrogatory that was perhaps inartfully worded” even
though it .is Mr. Vaughan's sworn Interrogatory Answer.which creates the question of
fact. |

All of the evidence in the record which tends to answer this question must be
considered. When it is, there is but one conclusion. The answer differs depending
upon whose evidence you believe. The Barge Line Defendants assert through their
theories of defense that there was no invitation to use the barge for recreational

purposes and that Randall Wayne Vaughan was a trespasser to whom they owed no
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duty of care. Mr. Vaughan asserts that there was both implicit and explicit permission
for Randall Wayne Vaughan to use the barge for recreational purposes.

On its face, these two diametrically opposed positions of the parties create a
genuine issue of material fact. The only basis for the Circuit Court’s finding that there
was no question of fact was Mr. Vaughan's counsel's re-characterization of
Mr. Vaughan's “inartfully worded” sworn Answers to Interrogatories. ‘The Circuit Court
| was, however, not required to determine the intent of the Answers to Interrogatories.
Rather, had the Circuit Court simply considered the "facts" alleged by Mr. Vaughan -
that the boys gained access to the barges by way df the moorings, which were located
in the Park, that the barges were feet from the shore, that the Barge Line Defendants
did not do enough to restrict access - and later, those in favor of the non-movant, then it
is clear that summary judgment was inappropriate. Does anyone believe that Mr.
Vaughan will not attempt to prove these very facts up at trial? Therefore, the Barge Line
Defendants are entitled to present the defense available under W. Va. Code §§ 19-25-1,
et seq., foajury.

B. The Circuit Court Implied Wording Into the Statutes When Summary

Judgment Was Not Appropriate According to the Unambiguous
Language of the Statute.

The sole basis for the Circuit Court's decision was that the Barge Line
Defendants “did not hold out their rea! or personal property for recreational use and that,
therefore, W. Va. Code §§ 19-25-2, et seq., does not shield the Barge Line Defendants
in this case.” The Ci_rcuit Court's construction of the statute and its holding were
erroneous because W. Va. Code §§ 19-25-2, ef seq., does not require a jury to decide

whether the real or personal property was “held out,” as the Circuit Court decided, but,
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instead, to decide whether “an owner of land . . . either directly or indirectly invite[d] or
permitled] without change . . . any person to use such property for recreational . . .
purposes . . .". Webster's Dictionary defines the verb "holdout' as a synonym to
"proffer”, meaning to present for acceptance. Clearly the Court concluded there was no
i‘ntént to present the real or bersonal property for recreation. The Barge Line Defendants
agree, but that is not the question under the statute. The Circuit Court added a
requirement to the Recreational Immunity Statute which does not exist in its text.
Courts may not add terms to the plain wording of statutes.® The statute is
unambiguous and need not be construed.”” Rather, the Circuit Court should only have
inquired as to whether, viewing the facts and inferences in a light most favorable to the
non-movant Barge Line Defendants, any reasonable person could have conciuded that
a genuine issue exists whether the Barge Line Defendants directly or indirectly invited
or permitted persons to use any of the real or personal property for recreation. instead,
the Circuit Court seems to have concluded that since the Barge Line Defendants did not
hold out their Property (i.e., they did not infentionally invite the public), they were not
entitléd to the protection of W. Va. Code §§ 19-25-1, ef seq. The Barge Line
Defendants agree they did not intend to do so but they respectfully submit that the
question before the Circuit Court is whether a jury could conclude, given the “facts” as
alleged by Mr. Vaughan, that the Barge Line Defendants gave implied permissio.n and, if
a jury could reéch that conclusion, the Barge Line Defendants are required by W. Va.

Code §§ 19-25-1, et seq., only to refrain from acting in a wilfull and wanton manner.

% “It is not for this Court arbitrarily to read into [a West Virginia statute], that which it does not say.”
Banker v. Banker, 196 W. Va. 535, 546-47, 474 S.E.2d 465, 476-77 (1996).

“A statute that is ambiguous must be construed before it can be applied.” Sizemore v. State Farm
Gen. Ins. Co., 202 W. Va. 591, 596, 505 S.E.2d 654, 659 (1998), quoting Syllabus point 1, Farley v.
Buckalew, 186 W.Va. 693, 414 S.E.2d 454 (1992).
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C. The Circuit Court’s Narrow Construction of W. Va. Code §§ 19-25-1,
et seq., Was Against Public Policy.

The Ohio. River Company (predecessor to The Ohio River Company LLC)
donated the land upon which the 27" Street Park is located to the GHPRD at the
request of GHPRD upon two primary conditions: |

1. The land is to be for the benefit of the public and recreation; and

2. The Ohio River Company, through its affiliated companies, shall retain its
riparian rights, shal.l retain the right to use, maintain and construct barge mooring
faciiities and shall retain the right to conduct its fleeting operations free of any

interference from the GHPRD and, by implication, its patrons.

If W.Va. Code §§ 19-25-1, ef seq., does not protect those who donate land for

use solely for public recreation, while retaining rights in that land to use, construct, and
maintain facilties on the donated land (here, mooring structures) and to conduct
business using equipment attached (but, in this case, afloat on navigable waters) to that
property, then there will be a chilling effect which undoubtedly will prevent other
landowners from making donations of this type. Those who might otherwise provide
recreational land to the people of West Virginia, while retaining 'sdme right to make use
of the property themselves, will be deprived of the protection of this statute and éxposed
to more liability than if they had retained ownership of the property and barred the public
from making any use of it at all. Fear of litigation by property owners was obviously
thought by the West Virginia legislature to be such a concern of property owners that a
law had to be enacted to protect them and encourage them to allow public recreation.
The holding of the Circuit Court in this case frustrates the purpose of the W. Va.

Code § 19-25-1, which states: “The purpose of this article is to encourage owners of
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land to make available to the public land and water areas for . . . recreational . . .
purposes by limiting their liability for injury to persons entering thereon. . . .

In this case, there is no dispute that the Barge Line Defendants did not jintend for
the public to make recreational use of the barges themselves but the Park Property
which the Barge Line Defendants donated, and in which they retained riparian rights,
mooring rights, and ingress and egress to conduct their business in an unfettered
matter, was held out only for public recreation by the GHPRD. W.Va. Code §§ 19-25-1,
et seq., should protect those who, at no profit to themselves, provide the public with
land for a municipal park. At worst, there is a genuine issue of material fact about this
issue which the Circuit Court’s ruling prevented a jury from deciding.

D. Througrh its Ruling, the Circuit Court has Created an Improper
Loophole in a Statutory Defense Available to the Barge Line
Defendants. '

In essence, what has happened in this case is that the Circuit Court has
improperly created an exception to the protection afforded by W. Va. Code §§ 19-25-1,
et seq., by and through West Virginia's version of the “Dangerous Instrumentality”
Docitrine.

Mr. Vaughan attempts to avoid the genuine issue of material fact created by -
his sworn Answers to Interrogatories by arguing the “Attractive Nuisance” theory of
liability.

What the Barge Line Defendants overiook is that the Plaintiff
has to prove in his case in chief that they (the Barge Line
Defendants) knew or should have known that the mooring
barge was a dangerous instrumentality and that it created a

dangerous condition that attracted children out of curiosity
and pleasure. Whether or not they are invited is irrelevant.
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Sutfon v. Mono[ngahela] Power Co., [151 W. Va. 961,] 158
S.E.2d 98 [(W. Va. 1967)].7%

There is a major flaw in Mr. Vaughan's use of the “Attractive Nuisance” theory of
iability. This theory is not applicable to the case at bar. Judge Pancake has already
found that the decedent, having had his 14th birthday, was no longer a child for the
purposes of assessing comparative negligence. As this Court recognized in Sutton v.
Monongahela Power Co., 151 W. Va. 961, 158 S.E.2d 98 (1967), which Mr. Vaughan
relied upon to support his theory, “[ijn West Virginia an infant between the ages of 7 and
14 years is presumed not to be capabie of contributory negligence, although it is a
rebuttable presumption.” Sutton, 151 W. Va. at 975, 158 S.E.2d at 106 (1967). The
public policy behind this rule is the recognition that children are often heedless and,
because of their inexperience and immaturity, cannot fully appreciate the harm that can
occur from a dangerous condition or instrumentality. Therefore, the Court has created
some common law protections for these children of lesser maturity.

However, these concerns are not preéent with a child over the age of fourteen,
such as Randall Wayne Vaughn. Such adolescents are presumed to have greater
maturity and are able to appreciate dangers and act accordingly. For adolescents aged
fourteen and older, the burden/presumption shifts. In these cases, a person over the

iy

age of fourteen, such as Randall Wayne Vaughan, “is presumed to possess sufficient
mental capacity 0 comprehend and avoid danger, and if he relies on his want of such
capacity the burden of proving it is on him[.]” Pino v. Szuch, 185 W. Va. 476, 477, 408

S.E.2d 55, 56 (W.Va. 1991) quoting French v. Sinkford, 132 W. Va. 66, 68, 54 S.E.2d

2 See Plaintiffs Reply to Defendants’ Response to Plaintiffs’ Motion for Partial Summary Judgment on
the Issue of the Claim of Defendants Ingram Barge Company, the Ohio River Company, LLC and The
Ohio River Terminals Company, LLC, that the West Virginia Recreational Immunity Stafute Appiies fo the
Facts of this Case, filed June 7, 2007.
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38, 39 (1948), quoting Syllabus point 5, in part, Ewing v. Lanark Fuel Co., 85 W. Va.

726, 65 S.E. 200 (1909).

In Huffman v. Appalachian Power Co., 187 W. Va. 1, 415 S.E.2d 145 (1991), an

18 year old sought to hold a power company fiable for personal injuries under the
Dangerous Instrumentality Doctrine. The Court held that doctrine did not apply tp an 18
year old because he was not under 14 and thus was not legally presumed to “lack the
intelligence, maturity, and judgmental capadity to be held accountable for their actions.”
Huffman, 187 W. Va. at 9 n.12, 415 S.E.2d at 153 n.12, quoting Pino, 185 W. Va. ét
479, 408 S.E.2d at 58 (1991). While the plaintiff in Huffman had achieved adult

status,? the Court relied heavily upon Pino and its reasoning that persons 14 and older
are presumed by the law to be competent to perceive risk and, thus, do not require the
protection of the Dangerous Instrumentality Doctrine.

What Mr. Vaughan is arguing is that, by operation of common law, the Barge
Line Defendants indirectly invited the public onto Barge F-14002. Therefore, if
Mr. Vaughan is permitted fo assert this lega! theory, then the Barge Line Defendants are
entitled to the defense available through W. Va. Code §§ 19-25-1, et seq.

The West Virginia legisiature may be presumed to be aware of the Dangerous
Instrumentality Doctrine. If it had wanted to imply an exception into the statute for cases
of dangerous instrumentality, it would have done so. The Circuit Court, it is respectfully
submitted, should not create such an exception where the West Virginia legislature has
not. Courts are required when reviewing a statute to “ascertain and give effect to the
intention of the Legislature[,]” Syllabus point 8, Vest v. Cobb, 138 W. Va. 660, 661, 76

S.E.2d 885, 887 (1953), and may not “add to statutes something the Legislature

% See Huffman, 187 W. Va. at 9-10, 415 S.E.2d at 153-54 (1991).
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purposely omitted.” Banker, 196 W. Va 535, 547, 474 S.E.2d 465, 477 (1996), citing

Bullman v. D & R Lumber Co, 195 W. Va. 129, 464 S.E.2d 771 (1995); Donley v.

Bracken, 192 W. Va.383, 452 S.E.2d 699 (1994). The Circuit Court should nbt have
accepted Mr. Vaughan's claim that he created no question of fact because his
Interrogatory Answers supported a claim of dangerous instrumentality.

E. The Mitigation Agreement Stipulates the Ohio River Company Is
Protected by W. Va. Code §§ 19-25-1, et seq.

The Barge Line Defendants are entitled to present the defense afforded by W.
Va. Code §§ 19-25-1, ef séq., in theif capacity as easement holder. It is important to
understand the chain of title of the Ohio River Company.®

The Ohio River Company was the owner of the Property upon which most of the
current 27" Street Park is now located until December 1, 1993, when the Ohio River
Company transferred the Property to- the GHPRD by virtue of the Special Warranty
Deed. The Speciai Warranty Deed reserves several rights to the Ohio River Company,
inéluding riparian rights; the right to conduct fleeting business without interference from
the GHPRD; the right to maintain, use, and construct mooring facilities on the Property;
and an easement for the purpose of fishing (which the Ohio River Company was
required by the Public Lands Corporation to make available to the public).

The Ohio River Company LLC, is the successor-in-interest to the Ohio River
Company (hereafter “West Virginia ORC") and, accordingly, has inherited all of West
Virginia ORC’s rights and obligations.® West Virginia ORC, was a West Virginia

corporation. Midland Enterprises, Inc., incorporated TORC, inc., in Delaware and

% The documents which support the chain of title discussed herein are attached to the Briefs of the
parties. Many of the facts cited here are also referenced in Mr. Vaughan's Answer to Interrogatory No. 7,
discussed above _

¥ See W.Va. Code § 31E-11-1104.
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merged the West Virginia ORC into TORC, Inc., effective 9:00 a.m. on July 1, 2002.
TORC, Inc.., was the survivor entity and its name was changed to the Ohio River
Company. The Ohio River Company was then converted into a Delaware limited
liability company and its name was changed to the Ohio River Company LLC, effective
4:00 p.m. on July 1, 2002. |

The Mitigation Agreement sets out in paragraph 2 that: -

a. The [Ohio River] Company shall convey the property to the
GHPROD; |

b. The Company shall retain the riparian rights, easements, and the
right to use the riverbank needed to moor barges so they could
continue their fleeting operations; and

c. Shall reserve an easement for the pubilic.

In the very next paragraph, the Mitigation Agreement provides that any “Liability
of the company for injury or damage to persons or property utilizing the subject area is
limited . . .” by W. Va. Code §§ 19-25-1, ef seq.

The Mitigation Agreement, as set out in the Statement of Facts, clearly provides
that the liability of the Ohio River Company for personal injury or property damage on
the “éubject property” is limited to that found in W. Va. Code §§ 19-25-1, ef seq. The
Circuit Court did not even discuss the Mitigation Agreement or its application to this
case in its opinion and apparently did not consider it in reaching its judgment.

The Ohio River Company, it must be presumed, relied upon this express

extension of the limited liability shield to cover the ownership and the operation of the
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Fleeting Area, their riparian rights, and the mooring rights when it deeded the Property
to the GHPRD for the exclusive purpose of public recreational use.

The Ohio River Terminals and Ingram should also be shielded by the
Recreational Immunity Statute as provided in the Mitigation Agreement. W. Va. Code
§ 19-25-5 states “the term ‘owner’ shall include, but not be limited to, tenant, lessee,
occupant or person in controt of the premises.” It is undisputed the Ohio River
Terminals was the operator of the Fieeting Area, the moorings, and the entity which
exercised riparian rights in its day-to-day operation of the fleets. Ingram was the title
owner of the mooring Barge F-14002, which was chartered to the Ohio River Terminals
for use in the Fleeting Area. They are owners (or at the very least there may be a
question of fact) as defined by W. Va. Code § 19-25;5. The West Virginia legislature
defined “land” in W. Va. Code § 19-25-5(a) by stating it “shall include, but not be limited
to, roads, water, watercourses, private ways and building and structures and machinery

or_equipment thereon when attached to the realty.” (Emphasis added.) The West

Virginia legislature infended a broad reading of the terms “owner” and “land.” The
Model Act drafted by the Council of State Governments (1965) (attached hereto as
Exhibit "B") defines “land” and “owner” in more restrictive ways than does the
Recreational Immunity Statute. The Model Act merely lists the categories of persons or
interests which are “owners” of “land” and therefore covered by the Model Act. The
West Virginia legisfature broadened these already expansive definitions by stating that
the terms “owner” or “land” “shali include, but not be limited to” the categories of

persons or interests identified in the Model Act.
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As stated, the Ohio Rivér Company LLC, as successor in interest to the tho
River Company, also possesses an easement which was required in the Mitigation
Agreement. According to the Public Lands Corporation, any liability which. the Ohio
River Company might have was to be limited by W. Va. Code 7§§ 19-25-1, ef seq.

In addition to the limited liability which is prescribed for owners of land by W. Va.
Code § 19-25-2, W. Va. Code § 19-2.5-3 (“Limiting duty of landowner who grants a
lease, easement or license of land to federal, state, county or municipal government or
any agency thereof”) states:

Uniess agreed otherwise in writing, an owner who grants an
.. . easement . . . to the federal government or any agency
thereof, or the state or any agency thereof, or any county or
municipality or agency thereof, for . . . recreational . . .
purposes owes no duty of care to keep that land safe for -
entry or use by others or to give warning to persons entering
or going upon the land of any dangerous or hazardous
conditions, uses, structures or activities thereon. An owner
who grants an . . . . easement . . . . to the. . . . state or any
agency thereof, or any county or municipality or agency
thereof, for military training or recreational or wildlife
propagation purposes does not by giving a lease, easement
or license: (a) extend any assurance to any person using the
land that the premises are safe for any purpose; or (b) confer
upon those persons the iegal status of an invitee or licensee
to whom a duty of care is owed; or (c) assume responsibility
for or incur liability for any injury to person or property
caused by an act or omission of a person who enters upon
the leased land.

This provision applies in this case since the Public Lands Corporation required in
the Mitigation Agreement that the Ohio River Company preserve an easement across
the Park Property for the purpose of fishing. The general provision of W. Va. Code §
19-25-2 must alsb apply to the case at bar. Accordingly, where Mr. Vaughan states in

his Answer to Interrogatory No. 7 that Randall Wayne Vaughan was provided express
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permisSion by virtue of the easement to use the property for recreation, there is no
doubt that the liability of the Ohio River Company should be limited by W. Va. Code §§
19-25-1, et seq.

F. Mr. Vaughan’'s Motion for Partial Summary Judgment Was
Improperly Granted Prior to the Close of Discovery.

As wi!_l be discussed in further detail belqw, the Interrogatory Answers filed by
Mr. Vaughan include numerous factual allegations which must be investigated through
additibnal discovery. Discovery had not closed at the time Mr. Vadghan’s Motion for
Partial Summary Judgment was granted. it has been recognized that ‘[sjummary
judgment is appropriate only after the opposing party has had adequate time for
discovery.” Drake v. Snider,. 216 W. Va. 574, 577, 608 S.E.2d 191, 194 (2004) citing
Cleckley, Litigation Handbook, § 56(f), at 944 {2002). Further, “a decision for summary
judgment before discovery has been completed must be viewed as precipitous.”

Drake, 216 W. Va. at 577, 608 S.E.2d at 194 (2002), citing Board of Educ. of the County

of Ohio v. Van Buren & Firestone Architects, Inc., 162 W. Va. 140, 144, 267 S.E.2d 440,

443 (1980).

The fact that there was discovery remaining to be completed on this issue
precludes the Circuit Court's grant of summary judgment. Assuming arguendo that
- there was sufficient discovery on this issue, there exists a genuine issue of materiél fact
that must be decided by a Jury. Mr. Vaughan has indentified several fact witnesses,
including friends of the decedent, police officers and the coroner who may possess
information which could be relevant to the issue of whether the decedent believed he.
had implied permission to use the barges, whether he did use the barges and, if so, how

he allegedly gained access to the barges.
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| Conclusion
As discussed above, the Circuit Court erred in granting Mr. Vaughan’s Motion for
Partial Summary Judgment. The material question of fact at issue, as was framed by
the Circuit Court, is this: "Whe_ther the barge was held out to the public for recreational
purposes?”
Pursuant to Rule 56(c) of the West Virginia Rules of Civil Procedure, summary
judgment is not proper when the non-moving party demonstrates that a genuine issue of

material fact exists. Shaffer v. Acme Limestone Co., Inc., 206 W. Va. 333, 339 524

S.E.2d 688, 694 (1999); Williams v. Precision Coil, Inc., 194 W. Va. 52, 59, 459 S.E.2d

329, 336 (1995); Painter v. Peavy, 192 W. Va. 189, 192, 451 S.E.2d 755, 758 (1994),

Andrick v. Town of Buckhannon, 187 W. Va. 706, 708, 421 S.E.2d 247, 249 (1992);

Aetna Cas. & Sur. Co. v. Federal Ins. Co. of New York, 148 W. Va. 180, 171, 133 S.E.

2d 770, 777 (1963).
This Court has explained that:

Roughly stated, a “genuine issue” for purposes of West
Virginia Rule of Civil Procedure 56(c) is simply one half of a
trialworthy issue, and a genuine issue does not arise unless
there is sufficient evidence favoring the non-moving party for
a reasonable jury to return a verdict for that party. The
opposing half of a trialworthy issue is present where the non-
moving party can point to one or more disputed “material”
facts. A material fact is one that has the capacity to sway
the outcome of the litigation under the applicable law.

Shaffer, 206 W. Va. at 339, 524 S.E.2d at 694 (1999), cifing Syllabus point 5, Jividen v,
Law, 194 W. Va. 705, 461 S.E.2d 451 (1995).
Whether an implied permission or invitation to use the moorings on the barges

for recreational purposes existed, in view of the facts contained in Mr. Vaughan's
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Interrogatory Answer, there is most certainly an issue of “material fact . . . that has the
capacity to sway the outcome of the litigation under the applicable law.”? If W. Va.
Code §§ 19-25-1, et seq., apply to this case, then the Barge Line Defendants are
imhune frofn liability. Therefore, they must be dismissed.

This Court has instructed circuit courts that “[tlhe circuit court's function at the
summary judgment stage is not to weigh the evidence and determine the truth of the

matter but to determine whether there is a genuine issue for trial.” Painter, 192 W. Va.

at 192, 451 S.E.2d at 758 (W.Va. 1994), quoting Anderson v, Liberty Lobbv; Inc., 477

U.S. 242, 249, 106 S. Ct. 2505, 2511, (1986). Furthermore, when considering a
summary judgment motibn, the benefit of the doubt is given to the non-moving party and
all inferencés are to be made in favor of the non-moving party.*

In the case at bar, the Circuit Court acknowledged the conflict in evidence. Then
the Circuit Court weighed the evidence. Specifically, testimony of employees of the
Barge Line Defendants was weighed against Mr. Vaughan's counsels re-
characterization of Mr. Vaughan's sworn statement. The factual statements in Mr.
Vaughan's Interrogatory Answers are important, not his alleged reason for making them,
Mr. Vaughan's actual sworn Interrogatory Answer was not considered by the Circuit
Court, despite the requirement to consider all of the evidence in the light most favorable
to the Barge Line Defendants.

The resolution of the material factual dispute in this case necessarily involves the
weighing of the evidence. The weighing of the evidence in order fo resolve this factual

question must be done by the jury. “The circuit court'’s function at the summary

32
id.
* See Harris v. Jones, 209 W. Va. 557, 550 S.E.2d 93 (2001).
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judgment stage is not ‘to weigh the evidence and determine the truth of the matter but to

determine whether there is a genuine issue for trial.” Syllabus point 3, Painter, 192 W.

Va. at ‘192,' 451 S.E.2d at .756 (1994). In the case at bar, the Circuit Court clearly
improperly weighed the evidence in order to reach its conclusion.

At a minimum, there is a dispute over the conclusions that can be drawn from the
facts presented by all parties. This dispute over conclusions to be drawn from the
~evidence likewise prevents summary judgment, “‘Summary judgment should be denied
“even where there is no dispute as to the evidentiary facts in the case but only as to the

conclusions to be drawn therefrom.”” Wilson v. Daily Gazette Co., 214 W. Va. 208,

213, 588 S.E.2d 197, 202 (2003), citing Williams v. Precision Coil, Inc., 194 W. Va. 52,

61, 459 S.E.2d 329, 338 (1995), quoting Pierce v. Ford Motor Co.. 190 F.2d 910, 915

(4™ Cir.1951 ). There is a genuine question as to whether the Barge Line Defendants
indirectly permitted, without charge, any person to use the mbored barge for
recreational purposes. The Barge Line Defendants submit that they did not,
Mr. Vaughan must necessarily argue that the Barge Line Defendants did directly or
indirectly permit the use of the moored barge.*

An unambiguous intent of the Mitigation Agreement was to shield the owners and
operators of the Fleeting area from liability to park patrons. In the Mitigation Agreement,
the Public Lands Corporation recognized that the land would be given to the GHPRD,
that the fleet would continue to operate, ahd that an easement would be reserved in the
Special Warranty Deed for the benefit of the public. The Public Lands Corporation then

declared that the Ohio River Company would be shieided from liability by the

% If the Barge Line Defendants did not, directly or indirectly, permit the use of the moored barge, then
Randall Wayne Vaughan was a trespasser to which no duty of care was owed by the Barge Line
Defendants. .
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Recreational Immunity statute. Clearly, summary judgment was not appropriate when
one takes the Mitigation Agreement into consideration.

The public policy of the "Recréational Immunity” Statute is to éncourage private
entities to allow public recreation on land in which they hold some ownership or
operational control. The narrow interpretation of this statute by the Circuit Court is
contrary to that public policy.

For the reasons stated herein, it is .clear that the Circuit Court erred in granting
M. Vaughan’s Motion for Partial Summary Judgment.

RELIEF PRAYED FOR

The Defendants-Appellants, the Ohio River Company LLC, the Ohio River
Terminals Company LLC, and Ingram Barge Company hereby pray that the Order of the
Circuit Court of Cabell County entered on the 29th day of October, 2007, be reversed

and that this case be remanded to the Circuit Court of Cabell County, West Virginia for

Scoff L. Summers, Esq. (WV#6963)
Robert H. Akers, Esq. (WV#9622)
Offutt Nord, PLLC

812 Quarrier Street, Suite 600

Post Office Box 2833

Charleston, West Virginia 25330-2833
Telephone: (304) 529-2868
Facsimile: (304) 529-2999
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Post Office Box 30

Paducah, Kentucky 42002-0030
Telephone: (270) 442-1900
Facsimile: (270) 442-8247
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1 IN THE CIRCUIT COURT OF CABEIL COUNTY, WEST VIRGINIA. .
2 1 Terminal Company, filed 2 respanse on May the 24th. I was in
CARL WAYNE VAUGHAN, Individually and )
3 as Administrator of the Estate of 2 trialend 1 appractate your alf's cooperation. So orlginally
RANDALL WAYNE VAUGHAN, and BARBARA | '
4 VAUGHAN, ‘ 3 having been gek for the 29th, it was changed Lo today and the
Plaintiffs, . Civil Action Mo, 4 pleintif fited their reply to the response on June the Bth,
5 Vs, . 05-C-787
- 5 2007,
§  GREATER HUNTINGTON PARK and
- A H 1
i RECREATION DISTRICT, INGRAM BAR ) 6 S0, Mr. Hatcher, 1'll be glad to hear any argument that
7 COMPANY, OHIG RIVER COMPANY and 7 you have. 'va read everything that's bean Filed. *
OHIO RIVER TERMINAL COMPANY, LLC, . .
8 : 8 MR. HATCHER! Your Honor, there's riothing I can add that
5 Defendants. 9 1 haven't put i the motion and In the raply.
1? TRANSCRIPT of proceedings had in the hearing of the above 10 We anticipated that they were going to ralse that
1 styled action before the Honorable David M. Pancake, Judge, on
12 Thursday, the 14th day of June, 2007, 11 interrogatory No, 7, and 1 think the most teling point is
13 12  whether or not the defendants, as opposed to the object, the
14 APPEARANCES:
15 MR, CHARLES M, HATCHER, Huntington, West Virginia, Counse) for 13  barge, attracted these children, and T think the defendants --
einliffe. .
18 the Plaintiffs 14 the company say that they did not comply with that statute and
MR. CARL ), MARSHALL, Paducah, Kentucky, Counsal for the 18  Ithink that's a mixing of words.
17 Defendants. :
18 THE CQURT: Mr, Marshall or Mr. Akers, who's going to
18 MR, ROBERT H. AKERS, Charleston, West Virginia, Counsel for 17 argue? -
~the Defendants. .
19 18 MR, MARSHALL: Youw Honor, if it please the-Court. I
MR. W, JOSEPH BRONOSKY, Huntington, West Virgihla, Counsef far _ o
20  the Defendants. . 18 think that there is a fine line here and it primarily turns on
91 ‘ 20  this. That the fssue of materfal fact which exists and which,
21 I fact, has been created by the plaintiff and not been
22 MARCIA D, NOBLE -
- Official Reporter 22 wihdrawn from considaration by a jury, Is whether the Ghio
23 750 5th Avenue ~ Rm. 215 23 River Termingl Company, LLC, Ingram Barge Company, and Ingram
Huntington, Wy 25701
24 {304) 526-8613 24 Parge Company directly or Indirectly invited or pertnitted
2
1 BE 1T REMEMBERED that heretofore, to wit, on Thursday, "1 without charge any persan to use such praperty for
2 the 14th day of June, 2007, on the calling of the above styled 2 racreational purposes.
2 action, the following procesdings were had: 3 As tha Court Is aware, and I wi not rehash it, the
4 THE COURT: Vaughan vs. Greater Huntington Park and A plaintiffs’ alleged cleany in sworn answers to ]
5  Recreation District, S Interropstories that they had express and implied permission
3] Okay, this Is Carl Wayne Vaughan, individually, and as B  touse the barge for the recreationa! purpose of swimming, but
7 administratrix of the estate of Randall Wayne Vaughan, 7 it is not only in the answers to interrogatories that we find
8 deceased, and Barbara Vaughan vs. The Greater Huntington Park "8 that, but it is 2also in the plalntifis' complaint that we find
9 and _Recreatlbn District, [ngram Barge Company, Ohlo River 9 that, as I have cited to the Court.
10 Company, Ohlo River Terminal Company, 0S-C-767. 10 At this point, It seems to me that given that the
11 Plaintiif represented by Charles M.’ Hatcher, Jr. ‘The 11 plalntiffs' theory Is or appears to be that because the barge,
12  Ingram Barge Company, Ohlo River Company, and Ohio River 12 even though lawfully maorad, was adjacent to a public park,
13 Terminai Company by -~ you're not Mike Fisher. 13  that there was elther an exprassed or implied Invitation to
14 MR. AKERS: Your Honor, Rob Akars. 14  the public to use that barge for recraatlons! purposes,
15 THE COURT: Okay, and Cort J. Marshall 15 The plaintiff has not withdrawn its answers to
168 We're here today on the plaintiffs' motion for partial 16 interrogatories, it has not amended its complaint, And, in
17 summary fudgment on tha issue of the claim of the 17 fact, it has identified witnasses which we believe will
18  defendunts -- is Mr. Bronosky here? For Greater Huntingten 18  provide testimony which could lead a jury to conclude that
19 Ppark and Retrestion Board, I apologize, 18  there was, at least, Implied permission on the parts of the
20 Ingram Barge and Qhip River Company, that the West 20  defendonts to uge the barges for recrestional purposes. ifa
21 wirginia Recreatlonal Immunity statute applies to the facts of 21  jury conciuded that, then it's our beltsf that we would be
22  this case. This motion was Hled on May the 8th. It was 22  entitled -- that Is the defendants would be entitied to the
23  noticed bn May the 8th for May the 26th, The defendants 23 recreational use statute.
24 ingram Berge Company, Ohlo River Company and Ohlo River 24 Again, T am rehashing a bit and I apologize, but 1 do




want to make one point that could be lost, which Is simply

7

1 1 Virginia, when a summary judgment motion is filed before the
2 this. Thereis -- there are threa defendants -- three barge 2 close of discovery, that motion should be viewed as -
3 line defendants. They're not all the same; they have 3 precipltous. _ .
4 different roles. And as I have pointed out, one of them is 4 Right now we don't exactly what they intend to try to
5 the Ohlo River Company, LLC. 5 prove, butif they try to prove that, then we bei-leve we're
8 Apparently, back in garly ‘90s the Greater Huntington & entitled to the protection of the statute, If they don't,
7 - Park and Recreatlon District came to the Ohio River Company, 7 then it seems to me that's 2 matter to be handled at the jury
8 LLC, and sald we would raally like this land adjacent to the 8 instruction conference and at triai,
9  27th Street park so that we can expand this park for the use 2] THE COURT: I don't disagree with your statement that
10  &f the people of Huntington, West Virginia. That company, the 10 summaery judgments are.not to be granted precipitously or
11 Ohio River Company, over the course of # year and through some | 11  early, but this case has heen going on for sormetime and
12 negotiations, eventually granted it {o them free of cha rge._' 12  therg's been substantlal discovery, and | think we need
13 It gave the Iand to the Huntington park and recreatipn 13 sufficient discovery to address this issue.
14 district. 14 Do you have anything else?
16 However, in order to make this transaction work, they had 15 MR, HATCHER: Your Honor, just the fact that this
16 to have the permission of the public iands corporation of the 16 easement thing, Number one, 1'i represent to you that I have
17 stote of West Virginia. The public lands corporation required 17  tried di-tigentw to have some or all the defendants tell me
18  that an easement be reserved for the benefit of the public for 18 -where this easement is. It doesn't exist. No one -~ the
19 fishing, across the property. Thare is a statute that 19  document says they're suppoted to designate It. I've deposed
20 specifically refers l:o those which extend to easements to 20 everyoné, and either they're hiding it from me now and know
2% governmental entities for the use of the public. We would 21  where it Is, and number two, telling somecne they can come
22 submit that, In essence, that is what has been done here and 22  fish, doesn't mean they couldn't jump on top of this barge --
23 that the Ohio River Company, LLC, Is in a differant stead than 23  climb up on this barge and dive. That's the only point 1
24 Ingram Barge Company or the Ohle River Terminai Company, LLC, | 24  wantad to make.
B ]
1 which don't have any ownership interest in the property or any 1 MR. MARSHALL: Ifit please the Court. - That's not what
2 easement for the benefit of the public, which Ohio River 2 the plaintiffs said in their sworn answers to interrogatories.
3 Company, LLC does. So we think that puts them in a different 3 What they said in their sworn answers to Interrogatories Is
4 position too. ’ ) 4 that that easement created an expressed permission to be on
-] So we just want to -- I guess in an effort to clarlfy § the barge, thal's what they sald. They haven't withdrawn
& that point, I simply bring that up. B that.
7 It's uncanny how the pleadings and the Interrogatory 7 I tend to agree. I don't think it does. I don't think
8 answers which have been filed by the plalntiff track the 8 an easement for fishing means that they can go jump on the
9 language of the statute, which simply says that an owner of 9 barges. We've always sald nobody had permission to jumpon
10  1and who either directly or indirectly Invites or permits 10 the barges, but they Intend to prove facts which eould iead &
11 without éharge any person to use such praperty for 11 jury to that conclusion, If they do so, all we're saying Is,
12 recreational purposes does not thereby extend, et cetera, 1 12  we're entitled to the protection of the statute. 1f tf\ey do
13 submit to the Court those words either mean what they say or 13 not, then we're not, but untli triaf, we're not going to know -
14 they don't mean anything. And in fact, the plaintiff has 14  the snswer to that question.
15 stated in his complaint and in his answers to interrogatories 16 THE COURT: Anything else, Mr. Hatcher?
18 that that was done. That hasn't been withdrawn. Tt has been 16 MR, HATCHER: No.
17 recast. It has been said well, that's not the theory that we 17 THE COURT: This motlon was filed after the defendants
18 are pursuing you under, We are pursuing you under another 18 ‘amended their answer pursuant to an April 4, 2007 order of the
18  theory. That doesn't change the fact that we believe that at 19  court. In their amended answer, the defendants alleged that
20 trial they will attempt to prove facts that could lead a jury 20 they're immune from liability because they entered into a
21 to conclude that there was expressed or implied permission. 21 mitrgattor; agreement with the state ‘of West Virginia.
22  Ifthey dothat, and If that's the conclusion, then we believe 22. Paragraph 3 of the mitigation agreement states: The company's
23 we're entitled to the protection of the statute. 23 ~ lability for injury or damage {0 persons or property
24 Bottom line s, as the court said, in state of West 24 utilizing the suhject area is limited by Chapter 19 Article
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25, "Limiting Uability of Landowners,” of the official code
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1 1 them to stay off? ANSWER; Correct.” Pages 8, lines 3-9,
2 of West Virginia, 1931 as amended. 2 Mr. Adkins also testifled that terminal employees have
3 W.Va Code 19-25-1 states: "The purpose of this articte is 3 cailed the police to remove people who came around the barge.
4  to encourage owners of lands to make available to the public 4 Randy Workman offered essentially the same testimony In his
5  land and water areas for mi_lltary training or recreational or -] aeposiﬁon taken on Aprll the 25th, 2007, "QUESTION: Your
& - wihdlife propagation purpases by Jimiting thair Héblllty for B company does not offer it (the barge) to anybody for
7 injury to persons entering thereon and for injury to the 7 recreations! use? ANSWER: No." Page 32, lings 15-17.
8 property or persons entering thereon and limiting their 8 Based on these two depositions, the posted no trespassing
§ (iabllity to perscns who may be injured or otherwise damaged 9 signs and the calls to police to remove peopie who came around
10 by the acts or omissions of persong entering thereon.” 10 the barge, it is the plaintiffs* position that the barge was
11 The plaintiffs' position Is that this code section does 11  not held out to the public for recreational use.
12  not apply to tha defendants and that they should not be 12 The defendants, however, cite piaintifts' own ans-&er to
13 afforded the irnmunity provided for In W.Va Code 19-25-1, 13 their interrogatories and plaintiffs' amended complaint as
14 because the barge in question was not held out to the public 14  evidence that there does exist a question of fact as 1o the
15 for recreational purposes and the statute therefore does not 15 Issue. In paragraph 26 of the amended complaint, the
16 apply. - 16  plaintiff states that "by aliowing piacement of the barge on
17 The West Virginta Supreme Court has held that a motion 17  the riverbank, in the.park and by maintaining the premlseé in
18 for summary judgment should be granted only when it is clear 18 or about the barge, defendants invited the'puhllc, inciuding
19 that there is no gentine issue of fact, and that's determined 19 children, onto and to use the barge.”
20 to be material fact, to be tried and inquiry concerning the 20 Interrmgatory 7 states "Please identify any information
21 facts is not desirable to clarify the application of law, 21 In your possesslon indicating that the decedent, at any time,
22 Syl.pt.3 from Atena Cas. & Sur. Co. vs, Federal Ins. Co. o-f 22 ever obtained permission from Ingram Barge Company and/or the
23 New York, 148 W.va. 160, 133 S,E.2d, 770, 1963. The general 23 Ohio River Terminal Company, LLC, to climb, walk, sit, dive or
24 rule regarding motions for summary judgment is that the 24  jump from the barge." The plaintiffs’ response includes tha
10 12
1 underlying facts and all inferences concerning the litigation 1 follnwin_g "While i:he Ohio River Campany and tho River
2 are to be viewed in the fight most favorable to the nonmoving 2  Terminal Company's deeds only expressly invited the public to
3 party. Williams vs. Precision Coll, In¢., 194 W.Va, 52, 450 3 fish, it was and is reasonably foreseeable that the public
4 S.E.2d 329, 1995, In Star\:lpér by Stamper vs. Kanawha County 4 would or will make other uses of the 300 feet sasement
5 Bd. of Educ., 445 S,E.2d 238, 191 W.Va, 297, 1994, it was held 5  associated with the invitation, i.e. swimming, camping,
6 thet the W.Va Code 19-25-2 through whatever it is, generally 6 playing, tree climbing, rope swinglng, and ¢limbing aboard the
7 provides a Iancfowner who allows the public to use his land for 7 barges." The answer goes on to state: "The location of the
8 recreational purposes does not owe a duty of care to keep the 8 barge in the park, together with the failure of the defendants
9 property in safe conditlon or to warn of dangerous or 9 to prevent access to the barge, created a situation where the
10 hazardous conditions. ) 10 park guests would not be able to distinguish between the
11 The question then is ;Nhetﬁer the barge was held out to 11 recreational uses associated with the park and the operations
12 the public for recreational purposes. Otis Adkins, the barge 12 of the barge. The children end guests were given implied
13 line defendant's terminal manager, and Randy Workman,; the 13  permission to continue their park ventures on to the chain,
14  assistant manager, both provided deposition testimony that the 14 ropes and trees, and the barge.”
15 barge was nat held out for recreational purposes. . 15 As the defendants point out in thelr reply -- or
1€ Specifically, Mr. Adkins in his April 26, 2007 deposition was 16 response, the plaintiff has not withdrawn his answer to
17 asked. "QUESTION: Okay. Now are you telling me today that 17 Interrogatery No, 7. The plaintiff addressed this in their
18 you - your company, becausg that's who you are speaking for - 18  brief and said "The plaintiff could have, and probably should
19 either of these defendants ever offered that barge for 18 have, objected {to Interrogatory No. 7) and state that the
20 recreational purposes? ANSWER: Nb, sir, they have not.” 20 question was Irrelevant to this cause of action.”
21 That's page 7, lines 13-20. "QUESTION: Do you - If you put 21 Reading on the plaintiffs' answer to Interrogatory Ne. 7,
22 "No Trespassing” signs on the barge as you aliege - right?” 22 the defendants' positlon that this motion cannot be granted
23 And the answer is "yes.” "QUESTION: Then you are pbvicusly 23 because the plaintiff made recreational use an issue would be
24 not offering it to the publle for any purpose, you are telling 24 correct. However, the plaintiffs' answer to the interrogatoty
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156

1 does not chahge the fact that the gvidence produced thus far . 1 doesn't - that order does not say it's a final and appealable
2 ghows that there js no disputed fact regarding the issue, The 2 onit . .
3 evidence consists of the deposition testimony of barge line 3 MR. MARSHALL: It should have. The Court had said that
4 defendant's terminal manager, Ctis Adkins, and assistant ] 4 it would do so.
5 manager Randy Workman; the posted no trespassing slgns andthe | & THE COURT: I have no problem with it if you all agree to
6 calls to the pofice to remove peoplel in the vicinity of the € it. Everybody signed off on It in its present form.
7 barpe.  The defendants have offered no evidence disputing any -7 MR. MARSHALL: It's in the transcript.
8 ofthese facts. The plaintiffs' motion is based on this 8 Do you have any problem with that?.
8 undisputed evidence. It is not based on an answer tc an 9 MR, HATCHER: Tt just creates some moré work, but I don't
10 Interrogatory that was perhaps inartfully wﬁrded. 10 have any problem with It. I don't know about this issue.
11 The Court finds that thera Is no genuine lssue of 1 MR, MARSHALL: [ understand, and I'm not a big fan of
12 material Fact and is golng to grant tha motian for summary 12 piecemeal litigation, however -- ’
13 judgment that the West Virginia Recreational Immunity Statute, 13 THE COURT: 1'have a recall, because in that issue,
14 W.va Code 19-25 through 7, is inapplicable to this case. 14 because I remember my decislon, it was based on the fact -~
15 Your objection and exceptions are noted and, Mr. Hatcher, 16 other states and other places had addressed it. In West
16 you'll prepare the order. 16 Virginia, we haven't changed the law and you think It's rips .
17 MR, HATCHER: I will, - 17 for changing the law.
18 MR. MARSHALL: Your Honor, may the defendants make a 18 MR, MARSHALL: Yes, sir.
18 request? . 19 THE COURT: And wheti';er it Is or not, probably whatI
20 THE COURT: Sure. 20 sald is that li would -- It might be benefictal to get that
21 MR, MARSHALL: The request would be that the Court note 21  answered so we don't go through thig triat and then it's taken
"1 22 that this order is final and appealable as well. We are 22 up on appeal and have to come back and redo it or otherwise.
23  working on an appeal of the previous rulings which brought us 23 MR. HATCHER: That's why I agreed to It, )
‘24 here last time, and we can simply include this at the same 24 _ THE COURT: Right. And I don't presume to speak for the
N - 3 14 16
1 time. . 1 court, because that's why we put that language in there. 501
2 THE COURT: What ruling was that? I apologize. 2 think, number 'one, that order needs to be modified to include
3 MR. MARSHALL: Help me out, Charlie. 3 that and then - '
4 MR. HATCHER: That was -- there’s S0 many issues in this 4 MR. MARSHALL: May I do that?
5 case, Judge, I don't remember. It had something to do with 5 THE COURT: Sure. No one is saying that that's an
6 the-- . 6 incorrect statement of what happened, If‘s qut not in the
7 MR. MARSHALL: It was on the issue of whether the 7 order, but I have a recall about it and Mr. Hatcher doesn't
8 plaintiffs' motion In limine to exciude 2 portion of the 8 seem -- what th-is inevitably will do, in my opinion, is delay
8  economist's testimony shiould be granted -~ 9 the trial of this case. )
10 MR. HATCHER: Tﬁat's riéht. - 10 MR. HATYCHER; That's my probiem with It, Judge, but I've
11 MR, MARSHALL: -- as to whether maritime |aw controlled 11  told my clients they don't want to come back a year and a half
12 thai Issue or not. As the Court wiil recafl, and now that 1 12  from now and retry it, because we have a lot of experts, it's
13 have, and'1 apologlze for taking so long. 13 poing to be expensive.
14 THE COURT: No, no, that's what we're here for. 14 THE COURT: But the -- because I think the Court recesses
15 MR, MARSHALL: As the Court will recall, it had decided 15 at the end of June and doesn't come back until September, 5o
16 to make that order final and appealable so that we could take 16 even if you get it up there we're not going to ...
17 an appeal to the West Virginia Supreme Court, hopefully, 17 I knaw it was about this time last year 1 had a similar
48 resolve that Issue before this ¢ase |5 tried. I'll represent 18 matter come up and I knew the Court was in their decision
18 o the Court I'm working on that. Tthink it's callad 19 conference, because I'd served on the Court in a case the
20  petition for ag-apeal at this time. . 20 previous week. And I don't know if they'll do it but ¥ know,
21 THE COURT: Was that on the consumption issue? 21  let's just type up, have my secretary, and we'll fax it up to
22 MR. MARSHALL: Yes, sir. 22 them and see what they'll do with it. And faxed it up and
23 MR, HATCHER: Consumption offset. 23  they read It and said they weren't going to consider [t. But
24 7 THE COURT: Because I'm reading the order and It 24 you can't often get that kind of response.




_ 17
But 1 have no objection to that and I'm not geing to

. 18
MR. MARSHALL: Yes, sir. Thank you.

1 1
2 nterject my own opinion In this. § think there are other 2 THE COURT: Okay.
3 reasons in reviewing the statute to find that it does not 3 MR, HATCHER: Thank you, Judge.
4 - apply to this case, but I think It's not incumbent on me to 4 THE COURT: So Charlie, If you'll put in -- 1 apologize,
5 either support or try to diminish someone else's record based B  Mr, Hatcher, we're trying to make a record, If yoi'll put in
6. on what their opinlon may or may not be. 6 the language In this order that it's a final and appealable
7 MR. MARSHALL: Right. 7 order. That's also 2 two edge sword, bacause it starts the
8 THE COURT: Otherwise it might show - or taken as an 8 clock running before you get it done,
9 indlcation that.I have an unisual Interest in the outcome of 9 Whereupon the proceedings were adjourned,
10 this case, which [ don't, but 1 -- . _ 10 *xw
11 MR. MARSHALL: So [ take it the Court's not Inglined to 11
12 make that same finding on this decision? 12
13 THE COURT: No. 13
14 MR, MARSHALL: Okay. ‘ 14
15 THE COURT: But It has to do with statutory 15
16 interpretation and, of course, I think sometimes the luck of 16
17  the draw as to which justice the case is assigned, If they do 17
18 acceptit, Because Chief Justice Davis and I have a very 18
19 similar philosophy about judictal or statutory interpretation 19
20 that another justice who may be assignad to write the opinion 20
21  may not even be interested in. 21
22 MR. MARSHALL: So just to make sure I'understand. The |22
23 - previous ruling, as the Court had said at that time -- 23
24 THE COURT: Right, 24
18 20
! MR. MARSHALL: -- is final and appealable, the order 1 STATE OF WEST VIRGINIA,
2 needs to be amended to say so. 2 COUNTY OF CABELL, to wit:
3 THE COURT: 1 think it needs to be amended, because a lot | 3 1, Marcla D. Noble, Official Reporter of the Circuit
4 of times their first biush is to look at the order -- ' 4  Court of Cabell County, West Virginia, do hereby certify that
5 MR. MARSHALL; All right. 5 _the foregolng Is a true and correct transcript of the
6 THE COURT: -- and if that fanguage is not In the order, 6 proceedings had in the action of CARL WAYNE VAUGHAN, et al,
7 they will not use It as an excuse, they'l just say 7 plaintiffs, vs, GREATER HUNTINGTON PARK AND RECREATION
8 procedurally it's not ripe. B DISTRICT, et al, defe_ndants, Civit Actlon Na. 05-C-767, on
8 MR. MARSHALL: Okay, but the Issue that we're here about O 3une 14, 2007, 25 reported by me in machine shorthand.
10 today, does not have the same -- it is not final and 10 3 further certify that the transcript within m?Et_s .the
1% appenlable? 11 requirements of the Code of the State of West Vlrglnla,
12 51-7-4, and ali rules pertaining thereto as promulgated by the
12 THE COURT: " Na. I think we've said this -- you asked me -
13 tomake it fina! and appealable based on -- since the other 13 Supreme Court of Appeals. . C/ %
14 Given under my hand this day of _& , 2007,
14  oneis going up anyway, what harm does it do with this one. 15
18 MR, MARSHALL: Yes, sir -- 16
16 THE COURT: Qkay. 17
17 MR. MARSHALL: -- that is my position, Official Reporter, Circult
18 THE COURT: Because it's not going to make it anymore 18 Court of Cabell County
18 lengthy or anymore complicated. 19
20 " MR. MARSHALL: And If that issue is resolved, it's one 20 )
21  less issue, should we all try the case and get whatever 24
22 . verdict, It simply will.not be an issue to assign as any 22
23 err.or. 23
24 THE COURT: I understand. 24
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150 Suggested State Legislation

FUBLIC RECREATION ON PRIVATE LANDS:
LIMITATIONS ON LIABILITY

Recsnt years have seen a growing awareness of the need for addi-
tlonzl xeereational areas 0 serve the general public. The acquisition
and operation of outdoor recregtional facilitles by governmental units {8
on the incremge. However, large acreages of private land could add to
the outdnor recreation rescirces availabla, ere the owners of private
innd guitable for recreational uge maks it available on a business basis,
thexa may he little reason 10 treat guch owmers and the facilities they
provide in any way different from that custornary for operators of pri-
vare enrarprises. However, in those inatances where private owners
are willing to make their land available to members of the genexal pub=
lic without charge, it is posaible t argue that every reasonable sn-
couragement should be glven o them,

In aomething lays than one-third of the stares, legislation has been
enacted limiting the labilivy of privare owners who make thelr premises
available for one or more public recraational uses, This 18 done on the
Weory that it Is not regaonable to expect such ownera to undergo the
rigks of liabilily for injury to persons and property arcendant upen the
uge of their land by encangers from whom the gecommodating owner re-
celves o rompensation or other favor {n return.

The suggested act which tollows 15 designed to éncovrzgs ayailabii-
iey of privats landg hy limiting the Hability of owners to siwations in
which they are compensated for the use of their property and to thoss in
which injery resulta from malicious or willful acts of the ownsr. In the
case of landa loased to atares or thely political subdivisions for recrea-
tonal purposes, the leglslation expresely provides that the owner will
bave 10 remaining liabllity to recrestionists, except as such labilicy
may ba Incorporated in an agreement, or unlecs the owner is compen.-
sated for the use of the land in addition to constderation for the lease.

Sgggas:ed Leg!sla;iun

{Title should conform to state requirements. The following
is a suggearion: ‘'An act 1o encourage landowners to make Yand
and warer areap available to the public by lmiting Hahtiity in
connegtion thexewich,* )

(Be ir enacred, ste.)

Seccion 1, The purpose of thia act is to encourage ownexs of land
to make land and water areas available o the public for recrastion-

1

2

3 al purposes by limiting their liability toward parzons entering thers-
4 ' .

on for such purpoges.

iAoo2
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Bectlog 2. As uped in thiz act:

() “Land" means land, roads, water, watercourses, private ways
#nd bulldinga, arructures, and machinery or equipment when attached
o the realty,

(b) “‘Owner™ means rhe possesscr of a fee igterest, a tenant, lea-
aes, docupant or person {n control of the premises.

{¢) “Recreational purpose™ incindes, but (& not limited ko, any of
the following, oz any combination thereof; humting, fishing, swimming,
boating, campiag, plenicking, hiking, plegsure driving, nature study,
10 water skiing, wintar sports, #nd viewing or enjoylug historical,

11 archaeological, scenfe, or aclentific gitas,
i2  (d) “Charge" menns the admission price or fee asked in return
13 for imviration or permisaion to entsr or Bo upon the land,

"l

W00 SN LA GO R

1 Section 8. Except as specifically recognized by or provided in
Section € of rhis act, an pwner of land owes o duty of care to keep
the premises safe for aatry or uge by otherg for recreational pur-
bhoses, or 1o glve any warning of a4 dangercus condition, uss, struc-
ture, or activity on such premises to parsons entering for such pur-
poses,

2
3
4
3
6
1 Section 4, Except as specifically recognized by or provided in

2 Section 6 of this acr, an owner of land wh%natmer diregr.ly of indi-

3 zectly invites or parinits wirhout chaxge any person to usg such

4 property for racrestional purposes does oot therebys

2 {a) Extend any. assurance that rthe premises are safe for any pur-
pose,

7 (b) Confer upon such person the legal eratus of an invitee or

8 - lcensee to whom g duty of care ia owed,

9 (<) Assume responsibility for or incur Mability for any injuxy w
0 person or properry caused hy an act of cmisston of such Persons,

Section 5. Unless orherwise ngreed in writing, the provisions of
Sections 3 and 4 of this act shall ba desmed applicable m the duties
ard lehility of an owner of land leased to the state or any aubdivi-
sion thereof for recreacfongl, purposes,

1

2

3

4

1 Secrlon 6. Nothing in this act limits in any way any lability which
2 wipe oxiata: '
3 (2) For willful or malicious failure to guard or warn against a

4 dangexous condition, use, srructure, or activiry,

5 {b) For injury suffered in any case where the owner of Jand

6 cherges the person or pergong who enter or go on the land for the

7 recreational use therenf, excepr thar in the cage of land lsased to

2 the arate or a subdivision therenf, uny consideration receives by the
9 owner for guch lease shall not be desmed a charge within the mean-
0 ing of thie secrion,

1

Bection 7, Nothing in this acr shall he conscrusd wo:
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5
6
7
8
1

Suggested State Legislation

(2) Creats a duty of care or grownd of lighility for tnjury o per-
EONS QX pl‘opeﬂ.‘y. .

(b) Relieve any pergon using the land of anothar for recreational
purposes from any obligation which he may have in the absence of
this act 10 exercise care In hiz use of such Jaud and in his activi-
:ieshthereon, or from the legal consaguences of fallure ro employ
suck care.

Sectiem 8. [Insert effactive dé:e.]
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IN THE SUPREME COURT OF APPEALS OF
WEST VIRGINIA

Appeal No. 34327

INGRAM BARGE COMPANY, THE OHIO
RIVER COMPANY LLC and THE OHIO RIVER
TERMINALS COMPANY LLC

Appeliants,
V.
CARL WAYNE VAUGHAN, as Administrator of the
Estate of RANDALL WAYNE VAUGHAN

Appellee.
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