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TO THE HONORABLE JUSTICES OF THE
SUPREME COURT OF APPEALS OF WEST VIRGINIA:

1. KIND OF PROCEEDING AND NATURE OF RULING IN THE LOWER COURT

VIV’;Jrsﬁant to West Virginia Code § 58-5-1 and Rule 3 of the West Virginia Rules of
Appellate Procedure, Plaintiff/Petitioner Raines Imports, Inc. d/b/a Lester Raines Honda (“Lester
Raines™) appeals to this Honorable Court from an Order entered by Judge Charles E. King, Jr. of
the Circuit Court of Kanawha County on March 26, 2007, granting American Honda Motor
Company, Inc.’s (“American Honda™) Motion for Summary Judgment, (A copy of the Order is
attached hereto as Exhibit A.) Lester Raines appeals the Circuit Court’s grant of summary

judgment and respectfully requests that this Honorable Court grant appropriate relief,

II. STATEMENT OF FACTS AND BACKGROUND

This case is about American Honda’s attempt to eétablish a new, competing Honda
dealership within Lester Raines’ market area of South Charleston, West Virginia. When an
automobile manufacturer wishes to establish a new dealership in an area where there is already
an existing dealership, West Virginia Code § 17A-6A-12 requires the automobile manufacturer
to give written notice that it intends to establish such a dealership to each motor vehicle dealer,

of the same line-make, in the “relevant market area.”

Consistent with the statute, American Honda sent a letter to Lester Raines dated May 24,
2006, which clearly indicated that it planned to open a new dealership in the South Charleston

area. (A copy of the letter is attached hereto as Exhibit B.) The letter stated, in pertinent part:

As a courtesy, American Honda hereby advises you that another
Honda franchise will be located in the “South Charleston” area.



The letter provided further notice that American Honda believed its new South

Charleston dealership would be operational by December 2007. As American Honda was no

doubt aware, West Virginia Code § 17A-6A-12 required it to notify Lester Raines, in writing, of

. e . 1
1ts 1intention.

Lester Raines sent a return letter to American Honda dated July 19, 2006, indicating that
it objected to another dealership being placed within its market area. (A copy of this letter is
attached hereto as Exhibit C.) Thereafter, on July 20, 2006, Lester Raines filed a Complaint for
Declaratory Judgment in the Circuit Court of Kanawha County, as required by West Virginia

Code § 17A-6A-12.

One week after Lester Raines sought declaratory relief from the Circuit Court of
Kanawha County, on July 27, 2006, American Honda announced that it had basically changed its

mind and that it no longer intended to locate a new dealership in the South Charleston area.’

(American Honda’s letter is attached hereto as Exhibit D.) The letter stated that American

Honda had established “no exact location” or “any specific location” for the proposed new

dealership.

! West Virginia Code § 17A-6A-12(2) provides, in pertinent part:

Before a manufacturer or distributor enters into a dealer agreement establishing
or relocating a new motor vehicle dealer within a relevant market area where the
same line make is represented, the manufacturer or distributor shall give written
notice to each new motor vehicle dealer of the same line make in the relevant
market area of its intention to establish an additional dealer or to relocate an
existing dealer within that relevant market area.

* Lester Raines believes that American Honda had been in negotiations with the Miller Auto Group to
open a new Honda dealership in South Charleston sometime in the winter to spring of 2006. Sadly,
however, Mr. Miller has since passed away and Lester Raines believes this may account for American
Honda’s position (for the moment) that it has no agreement with a prospective automobile dealer. As an
aside, American Honda’s Rule 26(a)(1) disclosures lists no documents related to the negotiation with the
Miller Auto Group.




American Honda removed this case to the United States District Court for the Southern
District of West Virginia on August 21, 2006 and shortly thereafter, on September 20, 2006,

filed its first motion to dismiss, In its motion, American Honda again asserted, this time with an

affidavit from Christian Miller, that as of May 24, 2006 no exact location for the new dealership
had been established and that as of September 18, 2006 there was still no location for the
dealership. American Honda’s motion went on to indicate, similar to its July 27, 2006 letter, that
“American Honda does not anticipate that the prospective new dealership...will be within your

relevant market area.”

In its response to American Honda’s Motion to Dismiss filed on October 4, 2006, Lester
Raines asserted that there was (and is) no question that American Honda could have proceeded
with its plans, as described in its May 17, 2006 letter, to open a new Honda dealership in South
Charleston (within Lester Raines’ relevant market area) had Lester Raines not filed its Complaint
for Declaratory Judgment. The fact that American Honda changed its mind about where to put its
proposed new dealership does not mean that Lester Raines does not have standing to maintain
this action. American Honda gave notice of its intent to place a new dealership in South

Charleston and Lester Raines availed itself of the remedy available to it by statute.

Recognizing that West Virginia Code § 17A-6A-12 places the burden of proving good
cause for establishing a new car dealership upon the manufacturer, Lester Raines served a first
set of discovery requests upon American Honda on November 2, 2006, in order to begin to
understand what “good cause” American Honda had for is May 24, 2006 statement that it was
going to open another new Honda dealership in South Charleston. These discovery requests
were very routine and targeted specifically to the factors for determining if American Honda had

good cause, under West Virginia Code § 17A46A-12, for establishing a new dealership in South

T e



Charleston.” The discovery requests were also designed to determine what American Honda’s
intent was at the time it sent its May 24, 2006 letter indicating that it intended to open a new
~ Honda dealership in South Charleston. Rather than answering Lester Raines’ routine requests,
on November 17, 2006, American Honda filed a Motion for Protective Order. American
Honda’s Motion for Protective Order remained unresolved before the District Court because it

remanded this case to the Circuit Court of Kanawha County on December 12, 2006.

Following remand, on December 13, 2006, Lester Raines again served its discovery
requests upon American Hondé. Again, rather than aﬁswering Lester Raines’ routine discovery
requests, American Honda filed a Motion for Protective Order and also a Motion to Dismiss.
Shortly thereafter, on March 5, 2007, American Honda filed a Supplemental Motion for
Summary Judgment and/or Dismissal. American Honda took the position that it did not mean
for its Iettér of May 24, 2006 to be interpreted as statutory notice under West Virginia Code §
17A-6A-12 and that therefore, Lester Raines had no standing to bring its claims. Unlike the
position American Honda took before the United States District Court, American Honda argued
to the Circuit Court that it had in fact decided on an exact location for its proposed new
dealership. Not surprisingly, this new location was allegedly beyond the statutory radius
(specified by the former statute) of Lester Raines’ dealership." American Honda essentially took
the position that based on the fact that its proposed dealership would be situated 16.3 miles from
Lester Raines, a fact which was and is completely unsubstantiated by anyone, other than

American Honda’s counsel’s representations, that it was entitled to summmary judgment.

* Lester Raines served a total of 13 interrogatories and 9 requests for production of documents on
American Honda.

! The former statute specified that the air-mile radius to be fifteen miles. The new statute, effective as of
March 10, 2007, sets the air-mile radius at twenty miles. American Honda asserts that the proposed new
dealership will be located 16.3 miles from Lester Raines’ dealership,




On March 12, 2007, Lester Raines filed a response in opposition to American Honda’s
Supplemental Motion for Summary Judgment and also a Motion to Compel American Honda to
_ answer its discovery requests. Lester Raines asserted that it was entitled to discovery before
summary judgment would be proper and that American Honda’s actions in this case were in
violation of the applicable statute. After oral argument by counsel, the Circuit Court granted
American Honda’s Supplemental Motion for Summary Judgment on March 26, 2007. It is from

this ruling that Lester Raines appeals to this Honorable Court for relief.

I1I. ASSIGNMENTS OF ERROR

A. The Circuit Court Erred in Granting American Honda’s Motion for
Summary Judgment without Allowing Lester Raines Any Discovery.

B. American Honda’s Actions Were in Violation of West Virginia Code
§17A-6A-12(3).

C. The Circuit Court Erred in Finding that the “Relevant Market Area”
is Fifteen Air-Miles.

IV. DISCUSSION OF LAW AND ARGUMENT

The Circuit Court erred in granting American Honda’s Supplemental Motion for
Summary Judgment for the following three reasons. First., the Circuit Court erred in granting
summary judgment without permitting any discovery. Second, the Circuit Court erred in
granting summary judgment to American Honda because its actions in this case were in direct
violation of West Virginia Code § 17A-6A-12(3). Finally, the Circuit Court erred in finding that

Lester Raines’ relevant market area is fifteen air-miles,



A. The Circuit Court Erred in Granting American Honda’s Motion for
Summary Judgment without Allowing Lester Raines Any Discovery.

Summary judgment is appropriate only after the non-moving party has enjoyed “adequate
time for discovery.” Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552 (1986);
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 n. 5 (1986). As this Court has recognized,
summary judgment prior to the completion of discovery is “precipitous.” Williams v. Precision
Coil, Inc., 194 W. Va. 52, 61, 459 S.E.2d 329, 358 ( 1995) (quoting Bd. of Educ. of the County of
Ohio v. Van Buren & Firestone, Arch., Inc., 165 W. Va. 140, 144, 267 S.E.2d 440, 443 (1980)).
In addition, this Court has ruled that it is improper to grant summary judgment while discovery
motions are pending. See Truman v. Farmers & Merchants Bank, 180 W. Va. 133,375 S.E.2d
765 (1988). Truman is strikingly similar to this case. In Truman, the plaintiff sought discovery
from the defendant bank. However, rather than responding to the discovery requests served upon
it, the defendant filed a motion for protective order and later a motion for summary judgment.
Plaintiff, still seeking discovery in the case, filed a motion to compel. The Circuit Court granted
summary judgment for the defendant without considering the pending discovery motions,
including plaintiff’'s motion to compel discovery. The Supreme Court of Appeals reversed
stating:

[t]he trial court should have considered the merits of the motion for
a protective order and the motion to compel discovery before
addressing whether summary judgment was proper. The essential
claim made on appeal is that by foreclosing any discovery on the
part of [the plaintiff] by failing to rule on her motion to compel

discovery, she was deprived of developing her case so as to resist
[the defendant bank’s} summary judgment motion.



Truman, 180 W. Va. at 135, 375 S.E.2d at 767. The court further held that “[w]hen, as here,
facts relevant to a motion for summary judgment need to be developed by further discovery, the

trial court should not grant the motion.” Id. at 136, 375 S.E.2d 768.

Additionally, where a party requires additional information to more fully respond to a
motion for summary judgment, the court may, pursuant to Rule 56(f) of the West Virginia Rules
of Civil Procedure, “refuse the application for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to be had or may make such
other order as is just.” W. Va, R. Civ. P. 56(f). See also, Harbaugh v. Coffinbarger, 209 W. Va,
57, 543 S.E.2d 338 (2000); Payne’s Hardware & Building Supply, Inc. v. Apple Valley T rading

Co., 200 W. Va, 685, 490 S.E.2d 772 (1997).

Mr. Lester Raines executed a Rule 56(f) affidavit in connection with Lester Raines’
Response to American Hondﬁ’s supplemental motion for sﬁmmary judgment indicating that he
believed discoverable, material facts concerning American Honda’s actions existed but had not
been discovered due to American Honda’s refusal to participate in discovery. (Mr. Lester
Raines’ Rule 56(f) affidavit is attached hereto as Exhibit E.) Even in the face of this affidavit,

absolutely no discovery took place in this case before summary judgment was granted.

As set forth in his Rule 56(f) affidavit, Lester Raines was, at a minimum, entitled to
discovery on the issue of whether American Honda engaged in any negotiations with Miiler Auto
Group, or any other dealers in the South Charleston area, prior to sending its May 24, 2006 letter.
At the time the Circuit Court granted summary judgment in this case it found, as a matter of law,

that American Honda’s May 24, 2006 letter did not constitute notice as contemplated in § 17A-

6A-12. (See Exhibit A, Finding of Fact q 3, Conclusion of Law 92.) This conclusion of law was



made without the benefit of any discovery and was supported only by self-serving assertions by

American Honda.

.. Some narrow discovery could have revealed- that, as Lester Raines suspects, American
Honda had reached, or nearly reached, an agreement with Miller Auto Group to open the new
Honda dealership in South Charleston. Sadly, however, Mr. Miller passed away. It was at this
time that Lester Raines believes American Honda changed its plan, had to seek a new dealer, and
lost its initial South Charleston location for the dealership. If discovery reveals that these facts
are accurate, this speaks directly to the issue of (i) whether American Honda intended its May
24, 2006 letter to constitute statutory notice (even though it denies these allegations now) and (ii)

the ultimate issue of whether Lester Raines had standing to bring its declaratory judgment action.

Further, at a minimum, Lester Raines should have been entitled to some discovery with
respect to the distance between the proposed new deaiers_hip location and Lester Raines’
dealership and to determine if a new dealer agreement exists and has a probability of completion.
The Circuit Court found, as a matter of fact, without discovery, that the new dealership proposed
by American Honda was located more than 15 air-miles from Lester Raines. (See Exhibit A,
Finding of Fact 4 9.) This ﬁndiﬁg was based on nothing more than a map and the self-serving
representations by American Honda and its counsel. Lester Raines could not refute the
allegation that the proposed new dealership was located outside the statutory radius because it
was not given the opportunity to retain its own surveyor. (See Exhibit E.) Before summary
judgment was considered by the Circuit Court, Lester Raines should have been entitled to

discovery on, at least, these material issues.

American Honda should not have been permitied to stonewall discovery and then seek

summary judgment. The Circuit Court erred in granting summary judgment to American Honda,



while discovery motions were pending, without allowing Lester Raines any discovery on the
material facts in dispute.
B American Honda’s Actions Were in Violation of West Virginia Code
§ 17A-6A-12(3). _
American Honda’s actions in the court below were in complete violation of West
Virginia Code § 17A-6A-12(3) which provides, in pertinent part:
[olnce an action has been filed, the manufacturer or distributor

shall not establish or relocate the proposed new motor vehicle
dealer until the circuit court has rendered a decision on the matter.

It is clear from American Honda’s actions that, despite Lester Raines’ filing of its
declaratory judgment action, American Honda continued to take steps to attempt to establish a

new motor vehicle dealership in the South Charleston area.

As of September 20, 2006, while this matter was still pending before the United States
District Court for the Southern District of West Virginia, American Honda represented that it had
no exact location for its proposed new car dealership. Lester Raines assumed that American
Honda had ceased efforts to establish the dealership due to the pendency of this case. However,
between September 2006 and March 2007, American Honda apparently took additional steps to
establish a new dealership in an exact location (purportedly outside the then required statutory

radius).

The statute does not allow any dealership to be established during the pendency of the
declaratory judgment action, whether it is within the relevant market area or purportedly just
outside of it. Clearly, despite the prohibition in the statute, American Honda continued to take

steps to establish a new dealership. Lester Raines attempted to get discovery before the Circuit



Court aimed at figuring out whether any letter of intent, performance agreement or other
commitment had been made between American Honda and the proposed dealer or distributor.
_ Again, however, the Circuit Court failed to permit discovery which was directly relevant to
whether American Honda was in violation of the statute under which Lester Raines was seeking
declaratory relief. Bésed upon American Honda’s own actions and representations, Lester
Raines believes American Honda was continuing to take steps to establish a new dealership
during the pendency of Lester Raines declaratory judgment action. American Honda was in
direct violation of the statute governing this case and the Circuit Court erred in granting

summary judgment to American Honda.

C. The Circuit Court Erred in Finding that Lester Raines’ “Relevant
Market Area” is Fifteen Air-Miles.

On March 10, 2007, before American Honda even argued its Motion for Summary
Judgment to the Circuit Court, the West Virginia legislature passed Senate Bill 601. Senate Bill
601 was designed to amend and reenact West Virginia Code Sections § 17A-6A-3, § 17A-6A-10
and § 17A-6A-12, which relate to establishing or relocating motor vehicle dealerships within a
“relevant market area.” For purposes of this case, it is significant to note that Senate Bill 601
changed the definition of “relevant market area” from a fifteen (15) air-mile radivs around an
existing dealership to a twenty (20) air-mile radius around an existing dealership. See S.B. 601,

78th Leg., 1st Sess. (W. Va. 2007). Senate Bill 601 provides, in pertinent part:

‘Relevant Market Area’ means the area located within a twenty air-
mile radius around an existing same line-make new motor vehicle
dealership: Provided, that a fifteen mile relevant market are as it
existed prior to the effective date of this statute shall apply to any
proposed new motor vehicle dealership as to which a manufacturer
or distributor and the proposed new motor vehicle dealer have
executed on or before the effective date of this statute a written
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agreement, including a letter of intent, performance agreement or
commitment letter, concerning the establishment of the proposed
new motor vehicle dealership.

Id. Senate Bill 601 was effective from its date of passage on March 10, 2007.

Lester Raines filed its declaratory judgment action in this case on July 20, 2006. At that
time, American Honda indicated that it intended to open another Honda de.alership in the “South
Charleston” area and that such dealership could be operational by December 2007. (See Exhibit
B.) Clearly, any location in South Charleston would be within Lester Raines’ fifteen air-mile
radius as provided by the old statute. Thereafter, American Honda asserted that it did not have a
specific location in mind for the dealership. In January 2007, American Honda finally
announced that it had determined the exact location for the new proposed dealership and that it
was 16.3 air-miles from Lester Raines’ dealership. Again, Lester Raines asked the Circuit Court
for discovery to determine if any letter of intent, performance agreement or other commitment
had been made between American Honda and the proposed distributor. Not only was this
information relevant to the issue of whether American Honda violated West Virginia Code §
17A-6A-12(3), but it would have also been important to determining whether Lester Raines was,
and is, entitled to the benefit of the new twenty air-mile radius in the statute. The Circuit Court
found, as a matter of fact, that American Honda’s proposed new dealership was more than fifteen
air-miles from Lester Raines’ existing dealership and, in so finding, implicitly ruled as a matter
of law that Lester Raines was not entitled to the benefit of Senate Bill 601. The Circuit Court
erred in finding that Lester Raines relevant market area was fifteen air-miles and that American

Honda’s proposed dealership was outside of Lester Raines relevant market area.

It



V. RELIEF PRAYED FOR

The Circuit Court erred in granting American Honda’s Motion for Summary Judgment

without any discovery. The Circuit Court erred in granting American Honda’s Motion for

Summary Judgment because American Honda’s actions in this case were in express violation of
West Virginia Code § 17A-6A-12(3).. Finally, the Circuit Court erred by applying the wrong law
concerning the definition of relevant market area in this case. For the foregoing reasons, Lester
Raines ,appeéls from the Circuit Court of Kanawha County’s Order Granting American Honda’s
Motion for Summary Judgment and réspectﬁllly requests that this Honorable Court grant all

appropriate relief.

Respectfully submitted,

RAINES IMPORTS, INC. d/b/a
LESTER RAINES HONDA

By Counsel

avid Allén Barnett€ (WvsB# 242)

Laurie K. Miller (WVSB# 8826)

Vivian H. Basdekis (WVSB# 10857)
JACKSON KELLY PLLC

1600 Laidley Tower

Post Office Box 553

Charleston, West Virginia 25322

(304) 340-1000

Counsel for Petitioner, Lester Raines Honda
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IN THE CIRCUIT COURT OF KANAWHA, COUNTY, WEST VIRGINIA

. . ..C”Jl Ifr—;ﬂb pl 9 20
RAINES IMPORTS, INC,, d/b/a
LESTER RAINES HONDA, a West Vlroama
Corporation, O et TN
Plaintiff,
V. Civil Action No. 06-C-1422
Judge Charies E. King, Jr.
AMERICAN HONDA MOTOR
COMPANY, INC., a California
Corporation,
Defendant.

ORDER GRANTING DEFENDANT’S MOTION
' JUDG

On the 21 day of March, 2007, came the Plaintiff, by and through Lester Raines, in
person and by counsel, David Barnette, and the Defendant, by counsel, Mychat Schulz and John
Sullivan, for consideration of Defendant’s Amended and Supplemental Motion for Summary
Judgment and/or Dismissal.

After carefully reviewing the Defendant’s motion, the Plaintiff's response, the parties’
memoranda of law, and pertinent legal authority and hearing the arguments of counsel, this Court

has concluded the Defendant’s motion should be granted.

Findings of Fact
1. Plaintiff, Raines Imports, Inc., operates an automobile dealership located in South

Charleston, West Virginia,

2. Defendant, American Honda Motor Company, Inc., is in the business of

manufacturing Honda automobiles which are among the makes of vehicles sold and leased by the




Plaintiff,

3.7 I a letter dated May 24, 2006, Defendant advised Plamtsz, as a courtesy, that
the Defendant was planning to locate another Honda franchise in the “South Charleston area™,
This letter further indicated that no exact location for this new franchise had been determined.
4, In a letter dated July 19, 2006, Plaintiff objected to the Defendént’s letter and
indicated that Plaintiff had construed the May 24, 2006 letter as a written notice pursuant to
West Virginia Code Section 17A~6A-12(2). West Virginia Code Section 17A-6A-12(2)
provides:
Before a manufacturer or distributor enters into a dealer agreement
establishing or relocating a new motor vehicle dealer within a relevant
market area where the same line-make is represented, the manufacturer
or distributor shall give written notice to each new motor vehicle dealer
of the same line-make in the relevant market ares of its intention to
establish an additional dealer or to relocate an existing dealer within -
that relevant market area.
5. On July 20, 2006, Plaintiff filed & complaint for declaratory j udgment pursvant to
West Virginia Code Section 17A-6A-12(3) in the Circuit Court of Kanawha County. Under this
subsection, a new motor vehicle dealer may bring a declaratory judgment action to determine
whether good cause exists for the opening of the proposed new motor vehicle dealer within the
established dealer’s relevant market area. West Virginia Code Section 17A-6A-3(14) defines
“relevant market area” as the area located within a fifteen (15) air-mile radius around an existing
same line-make new motor vehicle dealership,
6. In a letter dated July 27, 2006, Defendant, without knowledge of the pending
lawsuit, responded to Plaintiff’s J uly 19, 2006 letter. In its response, the Defendant stated the

May 24, 2006 letter was not a notice pursuant to West Virginia Code Section 17A-6A-12(2);

2




restated that the Iécation for the new dealership had not been determined; advised Plaintiff that
-the Defendant did not antlclpate ‘the new dealership would be within the Plamtlﬂ"s relevant
market area and advised Plaintiff that if the Defendant decided to locate the new dealcrsh:p
within the Plaintiff’s relevant market ares, the Defendant would send Plaintiff notice pursuant to
West Virginia Code Section 17A-6A-12(2).

7. On August 21, 2006, Defendant re moved this action to United States District
Court for the Souther District of West Virginia.

8. On December 12, 2006, the Honorable David A. Faber remanded this action to the
Circuit Court of Kanawha County, West Virginia.

9. Defendant has recently decided on the location for the new dealership. The site
for the new dealership is located more than 15 air-miles from the location of the Plaintiff’s
existing dealership. |

Conclusions of Law

1. Standing is defined as party’s right to make a legal claim to seek Judicial
enforcement of a duty or right, Findley v. State Farm Mutual Automobile Insurance Company,
213 W.Va. 80,576 S.E.2d 807 (2003).

2. Defendant’s letter of May 24, 2006, to'Pla.intiﬂ‘ did not constitute potice pursuant
to West Virginia Code Section 17A-6A-12(2).

3. Because Defendant’s letter of May 24, 2006 to Plaintiff did not constitute notice
pursuant to West Virginia Code Section 17Aa6A-12(2i, Plaintiff does not have standing to bring

its claim against Defendant.

4, The standard for granting motions for summary judgment has been stated by the

3



West Virginia Supreme Court of Appeals as “[a] motion for Summary Judgment should be
~ gtanted only when it is clear that there is no genume issue of fact to be tried and inquiry
concerning the facts is not desirable to clarify the application of law.” Williams v. Precision
Coal, Inc.,194 W.Va, 52, 59, 459 S.E.2d 329, 336 (1995), quoting Syllabus Point 1, dndrik v,
Town of Buckhannon, 187 W.Va. 706, 421 S.E.2d 247 (1 992), quoting Syllabus Point 3, detna
Casualty & Surety Co. v. Federal Insurance Co. of New York, 148 W.Va. 160, 133 S.E.2d 770
(1963). In following this standard, this Court finds that there is no genuine issue of fact to be
tricd in this matter,

. WHEREFORE, this Court does hereby ORDER that the Defendant’s Amended and
Supplemental Motion for Summary Judgment and/or Dismissal js GRANTED.

The Court does FURTHER ORDER that a certified copy of this Order be sent 1o al

parties or counsel of record.

The Court notes the objection and exception of the party aggrieved by this Order.

Entered this g Cf day of MM 2007.

bt 2 KN |

CHARLES E. KING, JR., JUDGE
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May 24, 2008

Mr. Lester Raines

LESTER RAINES HONDA
5102 MacCorkle Ave., SW
8. Charleston, wv 25309

Dear Mr. Raines:

As & courtesy, American Honda hereby advises you that another Honda franchise will be located in
the “South Charfeston” area.

Currently, no exact locatlon or specific timeline has been established, but it is anticipated that the
new dealership could be operational by December 2007.

If you have any questions, please feel free to contact me at (937) 440.5034.
Sinceraly,

ICD

Christan D. Milier
Assistant Zone Manager — Market Representation

Gc: G.P. Russo, Zone Sales Manager

EXHIBIT

]
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Automobile Sales Division ¢ Centraj Zone Office LR0001

American Honda Mator Company, Inc., 101 Souch Stanfield Road, Troy OH 45373 « Phone (937) 332-6100 » Fax (937) 440-5055




Lesten Racues

HONDA mazoa MITSUBISHI
5111 MacCORKLE AVENUE S.W. « 30, WVA, 25300
PHONE: (304) 768-1251 FAX: (304) 768-
July 19, 2006

Christan D, Miller

Assistant Zone Manager — Market Representation
Honda Automobile Sales Division

Central Zone Office

American Honda Motor Company, Inc.

101 South Stanfield Road

Troy, Ohio 45373

Re:  Your Letter of May 24, 2006
Dear Mr. Miller:

PleasebeadvisedﬂthmRainaHondnobjectspmmmnttu W. Va.
Code § 17A-6A-12(2) of your location of a Honda franchise within the “South
Charleston” area. W. Va. Code § 17A-6A-3(14) defines a relevant market area as the
area located within a 15-air mile radius around an existing same line new motor vehicle

W. Va. Code § 17A-6A-12(3) provides that a declaratory judgment action
can be brought against American Honda Motor Company at which time you would be
- compelled to show that good cause cxists for the establishment of a location of a “South

Very truly yours, E_—//:

Lester Raines

LR/DABfjet
EXHIBIT

{C1107950.1}
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Ruly 27, 2006

JRN RECEIPT REQUE

CERTIFIED MAIL. RETU ES
AND VIA TELECOPIER (304) 768-2428

- Lester Raineg
President ,
Raines Imports, Inc. d/b/a Lester Raines Honda
5111 MacCorkle Avenue SW
So. Charleston, W.Va. 25309 '

Re:  Your Letter Dated July 19, 2006

Dear Mr. Raines:

TED

I am writing in connection with your letter dated July 19, 2006, which references
our letter to you dated May 24, 2006, in which American Honda advised you, as a courtesy, that
another Honda franchise will be located in the “South Charleston area”™ at some point in the

future but that, currently, no exact location or specific timeline has been established.

In your July 19, 2006 letter, you state that “Lester Raines objects pursuant to
W.Va, Code § 17A-6A-12(2) of your location of a Honda franchise within the ‘South
Charleston’ area.” American Honda does not understand this purported “objection.” Subsection
(2) of § 17A-6A-12 does not provide for an “objection” by a dealer, but rather a.notice bya
franchisor. The only provision of § 17A-6A-12 that Provides for any type of dealer objection ig
subsection (3), which permits a dealer to file a declaratory j udgment action Pprotesting a notic

given by a franchisor under subsection (2),

LR0003

Automobile Sales Division ® Centryl Zone Office

American Honda Mocor Compuny, inc., 101 Souch Senfichkl Road, Teoy OH 45373 » Phone {930 332-6100 ¢ 4x (9371 44)-3035




American Honda has not given you notice pursuant to subsection (2), whicl}
provides that, “Before a manufacturer or dl;sﬁﬁutbr enters into a deﬂer agreement establishing
- - 4 06W motor vehicle dealer within a relevant market arca where the same line-make is

represented, the manufacturer or distributor shall give written notice to each new motor vehicle
dealer of the same line-make in the relevant market area of its intention to establish an additional
dealer. . . within that relevant market area.” As your letter acknowledges, a “relevant market
area” is defined by the statute as “the area located within a fifteen air-mile radius around an
existing same line-make new motor vehicle dealership.” W.Va. Code § 17A-6A-3(14). As
stated in our letter dated May 24, 2006, American Honda has not decided on any specific

location for a new dealership in the South Charleston area. Accordingly, at this time it is

relevant market area and thus whether your dealership would have any right to protest under §
17A-6A-12(3).

At this time, American Honda does not anticipate that the prospective new
dealership in the South Charleston area will be within your relevant market area. If, however,

American Honda decides to establish a new dealership within your relevant market area, you will
receive notice pursuant to § 17A-6A-12(2).

Sincerely,

(o 74

. Christan D. Miller
Assistant Zone Manager-Market Representation

T DANNA



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

RAINES IMPORTS, INC., d/b/a
LESTER RAINES HONDA, a West Virginia
Corporation,

Plaintiff,
CIVIL ACTION NO. 06-C-1422
V. The Honorable Charles E. King

AMERICAN HONDA MOTOR
COMPANY, INC., a California Corporation,

Defendant.
AFFIDAVIT OF LESTER RAINES
STATE OF WEST VIRGINIA

COUNTY OF KANAWHA, to wit:

I, Lester Raines, being first duly sworn, deposes and states as follows:

1. I am the owner and President of Raines Imports, Inc., d/b/a Lester Raines
Honda, located in South Charleston, Kanawha County, West Virginia. I am submitting
this Affidavit in opposition to American Honda Motor Company, Inc.’s (“American
Honda”) Amended and Supplemental Motion for Summary Judgment and/or Dismissal
and in accordance with Rule 56(f) of the West Virginia Rules of Civil Procedure. I have
personal knowledge of the facts set forth herein.

2. American Honda first advised me, by letter dated May 24, 2006, that it
planned to open a new Honda dealership in South Charleston. Thereafter, on July 27,
2006, American Honda advised that it did not have an exact location chosen in South

Charleston. Through the course of this litigation, I have learned that American Honda

IC1182859.1
(C1182859.1) § EXHIBIT
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now wants to locate a new Honda dealer in an exact location approximately sixteen (16)
miles from my current dealership.

3. Through this Vlitivgétrionwﬁr‘lyr lawyerg have tried to get discovery from
American Honda concerning its plans to open a new Honda dealership with my market
area. American Honda has refused to answer any discovery or produce witnesses for
depositions. [ believe that discoverable, material facts exist concerni
American Honda’s refusal to participate in discovery.

4, I believe these discoverable, material facts can be realistically discovered
within the remaining six (6) month period established by this Court, and agreed to by
American Honda, for discovery.

5. The discoverable facts I am seeking from American Honda will, if
obtained, bé sufficient to create issues both genuine and rmaterial to this case.
Specifically, while the former statute governing this case set the relevant mérket area
surrounding my dealership at a fifteen (15) air-mile radius, the new statute now creates a
twenty (20) air-mile radius. The exact location of American Honda’s proposed new
dealership is relevant, genuine and material to the issues in this case,

6. The facts I am seek to discover in this case include, but are not limited to:

° The exact location of the proposed new dealership (as established by
a surveyor of my choice) for the reasons explained above;

. Whether or not a new dealer has been identified and whether a new
dealer agreement has been reached,;

{C1182859.1}



. Facts relied upon by American Honda which American Honda asserts
demonstrates good cause for establishing a new Honda dealership in the
South Charleston market area;

. The investigation and research that was done to conclude that the relevant
South Charleston market could Support a new Honda dealership;

. The allocation of vehicles American Honda anticipates providing to the
proposed new dealership;

. Whether American Honda engaged in negotiations with any existing
dealerships in the region, including Miller Auto Group; and

] What research, investigation, facts or documents American Honda
relied upon for its May 24, 2006 assertion that it would have a new
dealership open in South Charleston by December of 2007.

7. Neither I, nor my counsel, have failed to conduct discovery in this matter.
It is American Honda that has refused to engage in discovery in this case thug preventing
me from adequately being able to refute the allegations contained in the affidavit of
William Green and in the pending Amended and Supplemental Motion for Summary
Judgment and/or Dismissal filed by American Honda.

8. Additionally, T had no idea where American Honda was considering
placing its new dealership until I received a copy of the pending Motion for Summary
Judgment. Thus, I was unable to conduct my own investigation and/or survey concerning
the proposed location for the new dealership.

9. Without some discovery in this matter, I am unable to adequately refute the
allegations contained in the affidavit of William Green and in the pending Amended and

Supplemental Motion for Summary Judgment and/or Dismissal filed by American

Honda.
{C1182859.1}



Further this Affiant saith not. _

Dated this _ | ’-’—Wday of March, 2007.

el

. . . A P
Taken, subscribed and sworn to before the undersigned this /¢ day of March,
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

RAINES IMPORTS, INC., d/b/a |
LESTER RAINES HONDA, a West Virginia

Corporation,
Plaintiff, APPEAL No.
V. CIVIL ACTION NO. 06-C-1422
The Honorable Charles E. King
AMERICAN HONDA MOTOR

COMPANY, INC., a California Cerporation,

Defendant.

CERTIFICATE OF SERVICE
I, David Allen Barnette, counsel for the Plaintiff, do hereby certify that a true
copy of the foregoing Brief on Behalf of Appellant, Raines Imports, Inc. d/b/a Lester Raines

Honda was served this ‘May of September, 2008, by first-class mail, postage prepaid,

addressed as follows:

Mychal Sommer Schulz, Esquire (WvSsB# 6092)
Dinsmore & Shohl, LLP

900 Lee Street

Huntington Square, Suite 600

Charleston, West Virginia 25301

Counsel for Respondent

2
?ﬁv’iﬂ Allen Barnetfe (WVSB# 242)
aurie K. Miller (WVSB# 8826)
Vivian H, Basdekis (WVSB# 10857)
JACKSON KELLY PLLC
1600 Laidley Tower
Post Office Box 553
Charleston, West Virginia 25322
(304) 340-1000
Counsel for Petitioner, Lester Raines Honda
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