o IN THE e ﬂ 3 ﬂ: Ej; ;‘:\
SUPREME COURT OF APPEALS| = };f
OF THE il { My o ||/

STATE OF WEST VIRGINIA [~ | s

" RORY L. PERAY (], CLERK
- BUPREME COURT OF APPEALS

HOSPITAL CORPORATION, ... OFWESTVIRIGINA
Plaintiff,
v. - Supreme Court Docket No. 080493
ST, PAi'JL FIRE AND MARINE
INSURANCE CO.,
: Defendant.

CAMDEN-CLARK MEMORIAL HOSPITAL CORPORATION’S
BRIEF ON CERTIFIED QUESTIONS POSED BY
THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT WEST VIRGINIA
Civil Action No.: 6:06-CV-01013
Honorable Joseph Robert Goodwin, Presiding

Dino S. Colombo, Esq. (WVSB #5066)
Travis T. Mohler, Esq. (WVSB #10579)
Colombo & Stuhr, PLLC

1054 Maple Drive

Morgantown, West Virginia 26505

-and-

Donna S. Quesenberry, Esq. (WVSB # 4653)
MacCorkle, Lavender & Sweeney, PLLC .
300 Summers Street, Suite 800

Charleston, West Virginia 25301

' Counsel Jor Camden-Clark Memorial
Hospital Corporation



TABLE OF CONTENTS

NATURE OF PROCEEDINGS BELOW, i
""" STATEMENT OF FACTS.ccomvermeererrressssss
CERTIFIED QUESTIONS s 10
DISCUSSION OF LAW 11
STANDARD OF REVIEW ovveiceiericensinersrenssssnsssarine perienne Nersetensaterserres s areraesserasrnrrreee frorereresssssesenrenrennnantssensaaasrione 11
DISCUSSION OF LAW REGARDING BURDEN OF PROOF WHEN A JURY VERDICT DOES NOT SPECHY WHETHER -
COVERED OR NON-COVERED CONDUCT GAVE RISE TO THE INSURED’S LIABILITY covviiiiinuriarassneransssnniesserisansansennssanss i1
THIs COURT SHOULD HOLD THAT AN INSURER HAS A DUTY TO, AT LEAST, INFORM ITS INSURED OF THE
IMPORTANCE OF AN ALLOCATED VERDICT WHEN A CLAIM IS TENDERED THAT ENCOMPASSES BOTH
COVERED AND NON-COVERED CLAIMS AND, IF THE INSURER FAILS TO SO INFORM ITS INSURED, THEN THE
BURDEN OF PROCF SHIFTS TO THE INSURER ..ccviivarmetnrrastrsirsmnmesssssssssaans OO PR O STOPYN ORI 18
UNDER WEST VIRGINIA LAW, WHEN AN INSURANCE POLICY DOES NOT HAVE A PUNITIVE DAMAGES
EXCLUSION, IT IS EQUALLY APPROPRIATE TO PUT THE BURDEN OF PROOF ON THE INSURER WHEN A JURY
AWARDS PUNITIVE DAMAGES AGAINST AN INSURED, AND THE PUNITIVE DAMAGES COULD BE BASED ON A
CLAIM COVERED BY THE INSURANCE POLICY AND A CLAIM NOT COVERED BY THE INSURANCE POLICY TR A |
ANY AMBIGUITY IN THE UNDERLYING VERDICT SHOULD BE CONSTRUED AGAINST THE INSURER AND IN
FAVOR OF COVERAGE ....c.ouu.. v SO STV OPUROON bt 23
ARGUMENT ...cceereerecens .24
CONCLUSION 28

S S



TABLE OF_AUTHORITIES

American Home Assur. Co. v. Evans, 589 F. Supp. 1276 (E.D. Mich. 1984)
Doe v, Ill. State Med. Inter-Ins. Exch., 599 N.E.2d 983 (1ll. App. 1992)
Duke v. Hoch, 468 F.2d 973 (5th Cir. 1972)

Feliciano v. 7-Eleven, Inc., 210 W.Va. 740, 359 S.E.2d 713 (2001)

Folio v. City of Clarksburg, 221 W.Va. 397, 655 S.E.2d 143 (2007)

Gay & Taylor, Inc v. St. Paul Fire & Marine Ins. Co., 550 F.Supp. 710 (W.D.
Okla. 1981}

Hensley v. Erie Ins. Co., 168 W.Va. 17, 283 S.E.2d 227 (1981)

Herrera v. American Standard Ins. Co., 203 Neb. 477, 279 N.W.2d 140 (1979)

Herrerav. C.A. Seguros Catatumbo, 844 So. 2d 664 (Fla. Dist, Ct. App. 3d Dist.

2003) :

Honaker v. Mahbn, 210 W.Va. 53, 552 S.E.2d 788 (2001)

Jarvis v, Penn, Cas. Co., 40 S.E.2d 308, 312 (W.V-a. 1946)

Jenkins v. State Farm Mut. Auto. Ins. Co., 632 S.E.2d 346, 350 (W.Va. 2006)
Light v. Allstate Ins. Co., 203 W.Va, 27, 506 S.E.2d 64 (1998)

Liquor Liability Joint Underwriting Ass 'n of Mass. v. Heritage Ins. Co., 644
N.E.2d 964, 419 Mass. 316 (Mass. 1995) '

Magnum Foods, Inc. v. Continental Cas. Co., 36 F.3d 1491, 9 LE.R, Cas. (BNA)
1601 (10th Cir. 1994)

Nat 'l Mut. Ins. Co. v. McMahon & Sons, Inc., 356 S.E.2d 346 (W.Va. 1987)

Nationwide Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d
488 (1987)

Qshorne v. United States, 211 W.Va. 667, 567 S.E.2d 677 (2002)

ii



TABLE OF AUTHORITIES
(continued) -

- — - Payne v. Weston, 466 S.E.2d 161, 165 (W.Va. 1995).

Premier Parks, Inc. v. TIG Ins. Co., No. 02C-04-126-PLA, 2006 WL 2709235
(Del. Super. Sept. 21, 2006) (unreported)

Shamblin v. Nationwide Mut. Ins. Co., 183 W.Va. 5 85, 396 S.E.2d 766 (1990}

St. Paul Fire and Marine Ins. Co. v. Shernow, 22 Conn. App. 377, 577 A.2d 1093
{(1990)

State ex rel. State Auto Ins. Co. v. Risovich, 204 W.Va. 87, 511 S.E.2d 498 (1998)

TIG Ins. Co. v. Premier Parks, Inc., No. 02C-04- 126 JRS, 2004 WL 728858 (Del.
Super. Ct. Mar. 10, 2004) (unreported)

Treatise:

1 Allan D. Windt, Insurance Claims & Disputes (5™ ed. 2007)

Miscellaneous:

Howard, Davis J., Adpportioning An Insurer’s Liabilitj) Between Covered And
Noncovered Parties and Claims, 369 PLI/Lit 597 (1989)

iii




L NATURE OF PROCEEDINGS BELOW
o ...This is a. declaratory- judgment -action. filed by Camden-Clafk- Memorial - Hospital
Corporation in the United States District Court for the Southern District of West Virgirﬁa after its
insurer, St. Paul Fire and Marine Insurance Company, denied coverage in its entirety for a
verdict rendered against Camden-Clark in an underlying medical malpractice_action tried before
a jury in thé Circnit Court of Wood County, West Virgiﬁia. Afier considering Camden-Clark’s
motion for partial summary judgment, the district court certified questions to this Court as to
which party, the insurer or the insured, bears the burden of proof when a verdict against an
insured does not specify (1) whether covered or non-covered conduct gave rise to the insured’s
liability, and (2) whether the puni;[ive damages awarded were based on ﬁ covered or non-covered
claim. |
1L STATEMENT OF FACTS

Camdén-CIark' Memorial Hospital Corporation (“Camden-Clark™) was é named
defendant in a complaint filed in the Circuit Court of Wood County, West Virginia styled
Bernard Boggs, as administrator of the Estate of Hﬁda Boggs, deceased, as personal
representative of the statutory beneficiaries of the wrongful death claim herein asserted in his
own right v. Camden-Clark Memorial Hospital Corp., United Anesthesia, Inc. and Manish 1.
Koyawala, M.D., Civil Action No. 03-C-296 (“underlying action”)." That lawsuit alleged that

while Hilda Boggs was admitted to Camden-Clark for an open reduction and internal fixation

! There actually were three cases filed as a result of the death of Hilda Bogas: Civil Action No. 02-C-202 {Boggs 1)
was dismissed for fallure to achieve proper service of process; Civil Action No. 03-C-296 {Boggs /) and Civil Action
No. 03-C-623 (Boggs /1), Boggs If and Boggs Il are substantively equivalent, the only difference being that Boggs If
was filed under the original version of the West Virginia Medical Professional Liability Act (“MPLAY), W.Va. Code
§55-7B-1, et seq, that was in effect pridr to luly 1, 2003, and Boggs /I was governad by the amended version of the
MPLA effective June 30, 2003.



.surgery on her anklie, the defendants, Camden-Clark, United Anesthesia, CRNA Evelyn Melvin
and Manish Koyawala, M.D., breached the applicable standard of care, resulting in her death. In
addltIOI; to the above ciaim, pI;llntlfPS allegatlons agr:;mst Camdcn—Clark ihc]uded neéligent
hiring, retention and privileging of co-defendant Manish I. Koyawala, M.D., spoliation of
evidence, and that Camden-Clark was vicariously liable for all the actions of Dr. Koyawala and
CRNA Evelyn Melvin. The plaintiff in the underlying action also alleged that the “acts and
omissions of the Defendants . . . were so willful, wanton, intentional and outrageous that the
Plaintiff is entitled to recover ﬁunitive damages.”

At all relevant times herein, Camden-Clark was insured by St. Paul under a primary
Health Care Medical Professionai Commercial General Liabilify Proiection policy of insurance.
In fact, Camden-Clark purchased two insurance policies from St. Paul. In addition to the above-
feferenced primary policy, Camden-Clark had also purchased an umbrella policy that covered
any liabilify not covered by the primary policy. Camden-Clark was insured with St. Paul from
July 1, 1993 to July 1, 2002, when St. Paul decided to abandon the healthcare providers in West
Virginia and ceased writing medical malpractice liability insurance. During these years,
Camden-Clark paid .more than $1.7 million for the primary healthcare coverage alone (excluding |
surcharges). Moreover, prior to the instant claim, Camden-Clark had only submitted minor.
claims to St. Paul, .none of wﬁich resulted in St. Paui providing indemnity.

Pursuant to the St. Paul policy, Camden-Clark tendered all three complaints filed in the
underlying Boggs litigation to St. Paul with a request for coverage/indemnity. The initial claim
was reported tb St. Paul in Cctober of 2001, shortly after Ms. Boggs’ death. The Summons and
Complaint from the inifial suit were presented-to St. Paul; with the request for coverage, in

March 2002. Thereafter, the second and third suits were tendered to St. Paul for coverage.



As early as June 2002, St. Paul was put on notice, by Camden-Clark’s outside litigation

counsel, Richard A. Hayhurst, that the claim/suit could exceed Camden-Clark’s self-insured

retention and impact coverage under the St. Paul policy. It was not until December 27, 2005 ~
t}_iree months before trial — that Samuel R. McEwen, the Director 6f Major Case Liability at St.
Paul, wrote a reservation of rights letter to Sherry J ohnston,. the Director of Risk Management at

Camden-Clark. In that letter, Mr. McEwen set out St Paul’s coverage position and

acknowledged that St. Paul would “continue to monitor this matier subject to the reservation of

rights set forth below.”
St. Paul, through Mr. McEwen, correctly summarized that the underlying complaint

“alieged causes of action for negligent medicai care and spoliation of evidence™ and that “the

plaintiff seeks both compensatory and punitive damages.” Ultimately, hbwever, St. Paul only.

reserved its right to deny indemnification “for any c_iamages awarded to Plaintiffs based upon
spoliation of Evidence” and “for any p_unitive' damages. Which are awarded to the Plaintiff
becéuse of intentional acts by the named insured and/or which arise from non-covered damages
such as Spoliétion of evidence.” St. Paul did not identify which allegations it considered
“intentioqal acts,” nor did it identify any allegations, other than Spoliation of Evidence, it
considered to fall outside of coverage for professional services, bodily injury, property damage,
personal injury or advertiéing injury. Finally, the letter summarily advised Camden-Clark
without any further detail that St. Paﬁl reserved its “rights to limit or deny coverage on the basis
of any other grounds.”

St. Paul monitored the case throughout the course of litigation through extensive written

and oral communications with the legal department of Camden-Clark and its outside retained

% The St. Paul policies issued to Camden-Clark do not contain an exclusion for punitive damages.
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legél counsel.  Interestingly, co-defendants Dr. Koyawala and United Anesthesia, Inc.
(hefeinafter, “UAT”) were also insured by St. Paul. Before the underlying case went to trial, St
Paul settled on dtlie béhéﬁ' ofl Dr.‘ I’(c;y‘afw.ﬂrak énd UAi fér .é ioiél ;)f two nﬁllion déllars
- ($2,000,000). For some unknown reason, St. Paul made itself an actual party to the release. This
release included a provision that prohibited Dr. Koyawala and UAI from sharing expert witness
testimony with St. Paul insured Camden-Clark. Therefore, St. Paul was a party to a release that
could potentiaily prejudice its own insured. In effect, St. Paul entered into a release that
protected St. Paul; yet, left its insured, Camden-Clark, exposed.

Although the St. Paul policy did not impose a duty to defend on St. Paul, if did give St.
Paui a right to associate in the defense of any claim or suit and even to force Camden-Clark to
settle within its self-insured retention. Interestingly though; at no timerdid St. Paul suggest,
recommend or demand that Camden-Clark settle the underlyingr case. Prior to trial, St. Paul had
already interpreted coverage under the Camden—.CIark policy and determined that some claims
would be covered and some would not. Knowing this, it did nothing to protect its insured, nor
 did it do anything to assure that the verdict delineate covered versus non-covered damages.
Consequently, the underlying case wént to trial with Camden-Clark as the only viable defendant,

Prior to trial, Mr. Boggs abandoned his claim for spoliation of evidence — the only
specific cause of action upon which St. Paul Based its December 27, 2005 reservation of rights.
Accordingly, Camden-Clark proceeded and continued througﬁ the lengthy trial of the underlying
case undef therauspices of St. Paul and the assured belief that coverage existed for all damages
- except punitive damages that arose from so-called “intentional acts.” Throughout the trial,

Camden-Clark’s outside retained counsel, Richard Hayhurst, sent lengthy and detailed trial



reports via e-mail to Laura Toregas, St. Paul’s new Director of Major Case Liability.3 To that
end, St. Paul was made exceedingly aware _of the testimony at trial; yet, St. Paul still never
suggested or demanded a settlement and never submitted an addiional reservation of rights.
More importantly,. St. Paul never even hinted to Camden-Clark that speciai interrogatories should
be sﬁbmitted to the jury to separate covered from nbn—covered damages.

On March 10, 2006, at the conclusion of the two week trial, the jury returned a verdict
awarding iotal damages in the amount of six million five hundred forty-iive thousand dollars
($6,545, 000.00). The jury found that Camden-Clark and Dr. Koyawala or Evelyn Melvin were
negligent toward Hilda Boggs and such negligence was a proximate cause of Hilda Boggs’ death
and awarded the sfatutory beneficiaries of Hilda Boggs’ estaie an aggregate, pre—interest. sum of
one million five hundred seventy thousand dollars (331,57(),000.00').4 The jury also found ?hat Dr,
Koyawala, Evelyn Melvin and/or UAI were apparent agents of Camden-Clark.

| In addition, the jury found that. the negligence of Dr. Koyawala or Evelyn Melvin was so
excessive, reckless or aggravated that punitive damages should be awarded and did, indeed,
award punitive damages for their negligent conduct in the amount of one million five hundred
thousand dollars ($1,500,000.00). Likewiée, the jury also found that the conduct of Camden-
Clark, separate and apart from any conduct of Dr. Koyawala or Evelyn Melvin, was so
outrageous, wrongful or intentional that punitive damages should be awarded and again levied
punitive damages in the amount of three million do.Ilars ($3,000,000.00). Alsb, the jury found

that 1) Camden-Clark fraudulently concealed information about Hilda Boggs’ death from Ray -

% Ms. Toregas assumed Mr, McEwen'’s responsibilities of overseeing the underlying case at some point before trial,
The exact date that Mr. McEwen's duties shifted to Ms. Toregas is not clear because Camden-Clark was not

hotified of the change at the time it occurred.

4 As mentioned above, Dr. Koyawala had already been dismissed from the case in exchange for a two million dollar
check written by St. Paul, but was left off the verdict form.




Boggs and awarded Mr, Boggs one-hundred thousand dellars ($100,000) for that count, and 2)

Camden-Clark’s conduct toward Ray Boggs was so outrageous that a reasonable person could

not have beetl; expected te endurelt and awerdeel Mr.‘ Bog.gs a tol’.cal.of fhree hundred and ‘s“eve.nty-
five theusand dollars ($375,000) for that count,’ |

On April 28, 2006, the Circuit Court signed a Journal Order and Judgment Entry
explaining how the Court would apply the two million dollar ($2,000,000.00) set-off from the
seitlement betWeen the Boggs Estate and Dr. Koyawala and Evelyn Melvin against the damages
awarded by the jpry. Specifically, the Order held that the total damages were equal to four
million eight hundr.ed thirty four thousand three hundred eighty dollars ($4,834,380.00), which
represented the total verdict, PLUS pre-judgment interest of two hundred eighty nine thousand
three hundred eighty dollars ($289,380.00) accrued .on Mrs, Boggs’ lost wages from the
negligence counts, LESS the two million dollar ($2,000,000.00) credit from the settiement
proceeds that_St. Paul paid on behalf of Dr. Koyawala and UAI. According to the Order, the
$2,000,000.00 set-off was first applied to negate the $1,500,_000..00 puniﬁve damages award

against Dr. Koyawala and Evelyn Melvin. The remaining $500,000.00 of the set-off was applied

to reduce the compen_éatory damages awarded against the statutory beneficiaries of Hilda Boggs® -

estate for the negligence of Camden-Clark and Dr. Koyawala — reducing that portion of the

judgment to $1,359,380.00.

® This count refers to what is known as the “Tort of Outrage” in West Virginia. In syllabus point six of Harless v.
First National Bank in Fairmont, 169 W.Va. 673, 289 5.E.2d 692 {1982}, this Court held that “[ojne who by extreme
and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to
liability for such emotional distress . .. .” {emphasis added} Therefore, the Tort of Outrage can be predicated upon
either negligent or intentional conduct, The verdict form in the underlying case did not allow the jury to divulge
whether Camden-Clark’s conduct relative to the tort of outrage claim was based upon negligent or intentional
conduct.




Following the return of the verdict, Camden-Clark once again tendered its request for

coverage/indemnity to St. Paul. St. Paul responded to Camden-Clark’s request for coverage by

hiring attorne};i\m/iicﬁhae! Farrell torelayStPaul’s dublous Vééveraéé Ai;o;it.iorll“rx‘fia an“mterlm
coverage analysis.” Mr. Farréll‘ sent his conclusions to Camden-Clark’s counsel via a letter dated
July 18, 2006 — over four months after the jury’s verdict.. In thé.t letter, Mr Farrell opined that
the jury verdict included covered and non-covered eléments. It was Mr. Farrell’s opinion that
“the death of Mrs. Boggs does qualify as a medical professional injury” as defined by the
insurance policy and thus, coverage existed for those damageé.

On the othér hand, Mr, Farrell opined that “the Fraudulent Concealment verdict doés not
constitute a medical professional injury, personal injury or property damage,” and accordingly,
St. Paul did not have a duty to indemnify Camden-Clark fegarding that acﬁon. Contrary to St.
Paul’s reservation of rights, Mr. Farrell concluded that the verdict for the “Tort of Outrage”
cause of action Was not covered by the insurance policy for the same feaéon — it did not fall
within the séope of _covérage. Finally, in continuing with St. Paul’s implausible speculation on
coverage, Mr. Far;ell concluded that based on the “Jury Instructions, Jury Verdict, Journal Order
and Judgment Entry and related memoranda submitted by the parties,” the $3,000,000.00
punitive damages award “was based on conduct by the HoSpital that consisted of destroying
records, misleading [Hilda Boggs’] family, and covering up Mrs. Boggs’ death . .. .” St. Péul
put forth thisrspecious conclusion without any factual basis and knowing that the Spoliation of

Evidence allegations — i.e. destruction of records — were dropped before trial and never

prosecuted.’®

® St. Paul’s coverage position also ignores the fact that the jury’s award on the fraudulent concealment count was
only $100,000. Accordingly, if the jury based its $3 million punitive damages award exclusively on the ground of
fraudulent concealment, as St. Paul claims, an award of such ratios would be grossly unconstitutional,



In response to the Farrell letter, coverage counsel for Camden-Clark, Anita Casey, sent a
letter to Laura Toregas. In that letter, Ms. Casey aptly asserts that even absent coverage for
fraudulent concealment and the tort of outrage, St. Paul’s obligation under the policy at issue is
still $2,559,380.00 plus defense costs. Naturally, Ms. Casey agreed with St. Paul’s conclusion
that the insurance policy provides coverage for the damages awarded for wrongful death in the
amount of $1,359,380.00.” More importantly, Ms. Casey also succinctly explains why the St,
Paul policy covers the $3 million punitive damages award assesscd against Camden-Clark. She
states as follows:

Also covered under the pelicy is the award for punitive damages assessed fo

Camden-Clark in the amount of $3,000,000.00, as there is no exclusion in the

policy for the paymeni of such damages. “Where the liability policy of an

insurance company provides that it will pay on behalf of the insured all sums

which the insured shall become legally obligated to pay as damages because of
bodily injury and the policy only excludes damages caused intentionally by or at

the direction of the insured, such policy will be deemed to cover punitive damages

arising from bodily injury occasioned by gross, reckiess or wanton negligence on

the part of the insured.” Syl. Pt. 2, Hensley v. Erie Ins. Co., 168 W. Va. 172, 283

S.E.2d 227 (1981).

In her letter, Ms. CaSey requested that St. Paul advise Camden-Clark of its final position
on coverage no later than November 10, 2006. No response waé forthcoming-and, as a result, on
December 1, 2006 Camden-Clark filed this declaratory judgment action in the United States
District Court for the Southern District of West Virginia. After the declaratory judgment action

was filed, and in response to, yet, another demand for coverage, St. Paul put forward one last,

and increasingly speculative, position on coverage.

7 This number was calculated by Ms. Casey in accordance with the judgment order as follows; $1,570,000.00
{compensatory damages awarded on verdict form for wrongful death) + 5289,330.00 {pre-judgment interest on
the award for Mrs. Boggs’ loss of income as calculated in the Judgment Order} — $500,000 {the remaining amount
of the set-off after extinguishing the $1.5 million puhitive damage award attributable to Dr. Koyawala and Nurse

Mekvin.)



In this letter, Perry W. Oxley, counsel for St. Paul, agrees that the death of Mrs, Boggs is
a covered. injury and that Dr. Koyawala and Nurse Melvin are protected persons under the
7 policyExpectedly, St Paul,through Mr r(jxlley, stcadfastly mamtams Tav.ith littié of nd fe-lc‘tﬁ.a}. .
reasoning that both the Fraudulént Concealment and Tort of Outrage causes of action are based
on‘ intentional conduct and not negligent, reckless or wanton conduct. More importantly, with
regard to punitive damages Mr. Oxley points out the issue that gives rise to the current exercise
befére this Court — “The first part of the punitive damages analysis is whether thé punitive
damages awarded against Camden-Clark for ‘outrageous, wrongful or intentional’ conduct was
for negligent conduct or intentional conduct.”

Not .Surprisin.giy, St. Paul — continuing its course of putting forth mere conjecture in order
to avoid providing its insured the coverage which it paid over a million dollars to obtain —
concluded that the punitive damages awarded against Camden-Clark either “clearly . . . arose out
of fraudulent concealment and. the tort of outrége” or is “clearly the resuit ofl expected or
intended acts, which also excludes coverage . . ..” One may balk at the use of the word “clearly”
when referring to possible alternatives for the same result; however, such misplaced conviction is
not surprising in light of St. Paul’s incongruous positions maintained thus far, St._PauE goes on
to say, through Mr. Oxley, that “there is no coverage for the $1,500,000 punitive damages award
against Dr. Koyawala and CRNA Melvin because that award was based on actions that Were not
medical professional serviceé and which were expected or intended acts . . . . This position
ignores, of course, the fact that Dr. Koyawala and CRNA Melvin were found liable exclusively.
for the negligent practice of medicine — a covered act under the St. Paul policy.

In view of Mr. Oxley’s letter, it appears that St. Paul’s post-verdict coverage position is

that it is “off the hook™ for any damages assessed to Camden-Clark because the verdict form did



not elucidate the jury’s reasoning for awarding certain damages. Had St. Paul bothered to
participate in the underlying action, it could have presented the jury with special interrogatories

“which would have aliowed it to make findings of fact relative to the coverage issue at hand, Of
course, St. Paul’s reservation of rights never mentioned the necessity of special interrogatories to
allocate the verdict between covered and nén—covered damages, nor was such a request ever
méde to Camden-Clark or its retained counsel.

St. Praui took absolutely no action during the litigation or trial of the underlying case to
protect or pursue its denial of coverage for punitive damages based upon the intentional acts
. exclusion in its policy. That is, until after an unfavorable verdict was rendered when St. Paul _
filed a self-serving motion tb intervene because it felt that the two million doliar set-off was
applied in a manner that was in favof of coverage for the verdict. Ultimately, St. Paul was -
continuously and painstakingly updated during the litigation and trial of this matter; yet, chose to
remain silent throughout — a silence which it now relies upon for its own benefit.

Undeniably, the verdict form in tﬁe underlying case did not indicate the jury’s reasonin'g
for awarding the damages assessed to Camden-Clark. " Accordingly, the district court has
certified qﬁestions to this Court as to the pafties’ burden of proof regarding an ambiguous
verdict.

III, CERTIFIED QUESTIONS

1. Under West Virginia law, when an insured is found liable for a tort, and the
complaint indicates that the tort could be based on conduct that the insurance policy'covers, on
conduct that the insurance policy does not cover, or both; and when the jury verdict does not

specify which conduct gave rise to the insured’s liability, does the insured bear the burden of

10



proving that the liability was base'd.on covered conduct, or does the insurer bear the burden of
proving that the liability waé based on non-covered conduct?
- 2. Under West Virginia law, when a jury awards pumtlve damages against an
insured, and the punitive damages cqu]d be bas_ed on a claim covered by the insurance policy, on
a clairh- not covered by the iﬁsurance poiicy, or both, does the insured bear the burden of proving
that the punitive damages were based on a covered claim, or does the insurer bear the burden of
proving that the puni:i;ive damages were based on a non-covered claim?
| IV. DISCUSSION OF LAW
A, Standard of Review
As thls Court most recently opined in Osuome v. United States 211 W.Va, 667, 670 567
S.E.2d 677 (2002), “[w]hen this Court is called upon to resolve a certified question, we employ a
plenary review.” “’A de novo standard is applied by this [Clourt in addressing the legal issues
presented by a certified question from a federal dlstrlct or appellate court.” Id. citing Syl. Pt. 1,
Light v. Allstate Ins. Co., 203 W.Va. 27, 506 S.E.2d 64 (1998). Moreover, it is undlsputed that
the questions posed by_the United States District Court for the Southern District of West Virginia
~ are exclusively questions of law. Accordingly, this Court should undertake its review and
| determination of the certified question posed by the district court by applying a de novo standard
of review, See Id., Feliciano v. 7—Eleven, Inc., 210 W.Va. 740, 744, 559 S.E.2d 713, 717 (2001)
(holding that certiﬁed questions of law are té be considered using a de nove standard of revieW).
B. Discussion of law regarding burden of proof when a jury verdict does not
;[‘J:;(;gy whether covered or non-covered conduct gave rise to ther insured’s

When asked to determine basic coverage disputes under an insurance policy, this Court

frequently recites the principle that the insured bears the burden to establish a prima facie case of

It



coverage’, and that an insurer seeking to avoid liability through an exclusion has the burden of

proving facts necessary to the operation of that exclusion.’ For the majority of insurance

- coverage disputes, these black letter principles require little or no detéﬂéd analysis. However, in
certain instances where the basis for a jury’s awardlof damages is unknown and the judgment
intermingles between covcré_d and non-covered claims, the tra.ditional burden of proof rule ofien
offends equity, |

Not surprisingiy, the ésoteric questions certified by the district couﬁ in this matter have
not been addressed often in other jurisdictions. In tho.se Jurisdictions .and treatises where

“authority on very similar issues could be found, it is apparent that the weight of authority
provides that the burden of proof should shift to the insurer when a jury’s verdict represents both
| covered and non-covered items, and there is a dispute as to how to allocate the judgment
:bﬁtwee'n the two. As a preliminary niatter, it shbuld be noted that the task of detenﬁining
whether the grounds for a judgment are outside the coverage of the policy cén, in most instances;
be simplified or eliminated th.rough the use of jury interrogatories or a sﬁecial verdict form, See
1 Allan D_. Windt, Insurance Claims & Disputes § 6:26, n.1 (5™ ed. 2007).

The only treatise that seems to take on this particular issue states that although the burden |
to prové that a judgment is covered by a policy is usually on the insured, an exception should
exist “in those cases in which the circumstaﬁces surrounding the defense of the underlying action
were such that the insurer was obligated to seek an allocated verdict or advise the insured of the

need for one, but failed to fulfill that obligation.” 1 Allan D. Windt, Insurance Claims &

Bsee i e., Payne v, 'Weston, 466 S.E.2d 161, 165 (W.Va. 1995}; Jarvis v. Penn. Cas. Co., 40 S.E.2d 308, 312 {W.Va.
1846) (noting that before any burden Is placed upon an Insurer, the insured must make out "a prama facie case of
loss within the coverage provided by the pohcy”)

® See Le., Nat'l Mut. Ins. Co. v. McMaohon & Sons, Inc., 356 S.E.2d 348, 495, n.5 (W.Va. 1987); Jenkins v. State Farm
Mut. Auto. ins. Co., 632 S.E.2d 346, 350 (W.Va. 2006} (“[W]here the policy language involved is exctusionary, it will
be strictly construed against the insurer in order that the purpose of providing indemnity not be defeated.”).
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Disputes § 6:27 (5" ed. 2007).]0 In other words, “the insured’s burden may be reduced or shifted
if the [insurance] carrier failed to adequately apprise the insured of the importance of
 apportionment. Premier Parks, Inc. v. TIG Ins. Co., No. 02C-04-126-PLA, 2006 WL 2709235
(Del. Suber. Sept. 21, 2006) (unreported), citing Howard, Davis J., Apportioning An Insurer’s
Liability Between Covered And Nonéovered Parties and Claims, 369 PLI/Lit 597 (1989).

Various jurisdictioﬁs have held, almost uniformly, that tﬁe insurer should have the burden
of proving the allocation between co;a.rered and non-covered damages in circumstances where 1)
the insurer breaches its duty to defend and/or, 2) the insurer defends under a reservation of rights
but fails to inform the insured of the necessity of an allocated verdict for cbverage piJ_rposes.
For instance, in Duke v, Hock, 468 F.2d 973, 97’9-80 (5th Cir. 1972) the Fifth Circuit shifted the
burden to the insurer because it failed to advise its insured than an allocated verdict would be
required to avoid the loss of coverage. |

In Duke, the Plaintiff, Duke, sued his accounting firm for négligencc and intentional
misconduct. See Id. at 975. The insurer had issued the accounting firm an “accountants’
professional liability policy” that insured the firm for negligent performance of professional

services but not intentional misconduct. See Id. At the conclusion of the trial of the underlying

matter, the judge allowed the jury to consider liability for the negligence claims only, but also

¥ see, e.g., Magnum Foods, Inc. v. Continenta! Cas. Co., 36 F.3d 1491, 1498-99, 9 LE.R. Cas. (BNA} 1601 {10th Cir.
1994) (when an insurer controls the defense, the burden of proof in allocating a judgment between covered and
non-covered damages is on the insurer because the insurer could “request a special verdict on special
interrogatories,” and the insurer being “in the best position to see to it that damages are allocated . . , should be
given an incentive to do so”); American Home Assur. Co. v. Evans, 589 F. Supp. 1276, 1288-89 {E.D. Mich. 1984),
order vacated on other grounds, 791 F.2d. 61 (6th Cir. 1986) (holding that the insurer's duty of good faith owed to
its insured makes it "appropriate to shift the burden of proof .. . based upon the failure to provide independent
counsel and the failure to adequately warn the insured of the various aspects of the divergent interests involved”}
and see generally Herrera v. C.A. Seguros Catatumbo, 844 So. 2d 664, 668 (Fla. Dist. Ct. App. 3d Dist. 2003) {The
insurer, “aware of the terms of its own policy, made no effort to have the final disposition result in a verdict that
would provide a basis for consideration of the exclusionary clause. The [insureds) are, therefore, entitled to
recover the unsegregated damage awards on all claims").
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instructed it to determine damages for the mtennonal misconduct claxm which the Judge had
already directed a verdict. See Ia' The jury returned a general verdict in favor of the plaintiff
~ and awarded monétary damages_ in a lufrip sum — ihcluding compensation for the cbvered
negligence claim and the non-covered intentional claim. See /d. After Duke obtained the
.judgment against his accounting. firm, he bréught a garnishment action against the firm’s insurer
to obtain the proceeds of the liability policy. See Id. at 974,

The district court below, applying geﬂera! principles of Florida law, held that the burden
of proving the proper allocation of the verdict between covcred and non-covered items was on
the insured. See Id. at 977. Because there was no evidence or proof of any kind as to how the
jury’s verdict shouid be divided, the decision to piacc the burden on the insured necessarily led
to a finding of no coverage. See Id. at 977-78. The Fifth Circuit Court of Appeals reversed,
holding that because “the insurer failed to fully advise its insureds of the divergence of interest
between it and them with respect to [allocation of] the verdict, the insureds must . . . be freed of
the impossible burden of proof placed on them.” See Id. at 979-80.

In so. holding, the court recognized that “[the insurer] has . . . an intgrest in the verdict’s
not being allocated which is in conflict with the insured’s interest that covered damages be
segregated.” See Id. at 980, Accordingly,' the insurer by not recommending that the verdict be
allocated had “protected its interest and secured for itself an eécape from responsibility at the
expense of the insureds, who remain personally liable for the full judgment, unprotected even to
the extent they have paid for protection.” Id. at 979. The appeals court opined that the insurer’s

“notification of defense under a reservation of rights was not a sufficient notification to the
insureds that they should protedt their interest by requesting an appropriate verdict.” Id. at 979.

Therefore, Duke stands for the proposition that an insurer, even if it complies with its duty to
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~ defend, is required “to make known to the insured the availability of a special verdict and the
divergence of interest between them and the insurer” and if the insurer fails to do so, it bears the
burdenofprovmgthe allocation of hoﬁ—coi;éréd Ei.é.rn.agés:”-lL‘S.‘ée alsoDoe v. Il State.M-‘ed Inter-
Ins. Exch., 599 N.E.2d 983, 989 (Ill. App. 1992) (reflecting the insurer’s obligation to allocate
becausé it is the insurer that is aware of the issue.) |

This is not St. Paul’s first rodeo on this issue. In Gay & Taylor, Inc.v. St. Paul Fire &
Marine Ins. Co., 550 F.Supp. 710 (W.D. Okla. 1981), the Oklahoma District Court shified the
burden to St, Paul to al].ocate damages between covered and non-covered itemé in a non-
allocated settlement.'” The court diminished the insured’s burden on the ground that St, Pa_ﬁl
concealed the importance.of allocation. See /d. at 716-17. The court fecognized the plaintiff’s
argument that the burden of proof shifted to St. Paul because St. Paul “knew of the settlement
' ﬁegotiations, had a representative .preseht, failed to inform Plaintiff of the necessity of
apportioning damages, and failed to object to the scttiement.” Id. at 716. The court reasoned
that if the insurenl had ade.quat.e!y and timely apprised its insured “that it was critical that any
settlement . . . reflect an apportion_menf bétween covered and noncovered . . . claims[,] . . . the
insured would have insisted upon apportionment as bart of a settlement[,] . . . and thus avoided

the insurmountable problems éncountered in post hoc prorating.” See Premier Parks, 2006 WL

" The court in Duke also points out other policy concerns that support shifting the burden of proof upon an insurer
that fails to advise its insured of the propriety of an allocated verdict and the perils of not doing so. For instance,
" the court notes that “[t]he consequence to the insureds of a nonallocated verdict is the catastrophic total loss of
coverage [whereas,] [tJhe risks to the insurer in requesting an allocated verdict are of no such magnitude, if of any
consequence at all.” Jd. Also, the court quoted from Section 4(b} of the Statement of Principies of the ABA and
the Conference Committee on Adjusters: “If any diversity of interest shall appear between the policyhoider and
the company, the policyholder shall be fully advised of the situation ... .”

2 “plthough the instant case deals with the failure to apportion a settlement paid rather than a failure to require
apportionment of a general verdict, the Court conclude[ed] that the general principles set forth in the Duke case
should be applied [in the case of an unaliocated settlement.” Gay & Taylor, 550 F. Supp. at 716,
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| 2709235, at *11 (discussing Gay & Taylor) citing Howard, supra. In other words, the insured’s

detrimental reliance'upon the insurer’s silence warranted the shifting of the burden from the

- insured to the insurer.” See Jd.

A similar case, Premier Parks, Inc. v. TIG Ins. Co., No. 020-0{1—126-PLA, 2006 WL
2709235 (Del. Sﬁper.r Ct., Sept. 21, 2006), applieé the same principles récitéd in Duke and Gay &
Tqylor to an unallocated settlement. In the underlying case, Premier Parks, otherwise known as
Six Flags, was sued in a class action fawsuit for allegedly emﬁloying racial profiling, See Id. at
*1. In all, the complaint alleged twelve causes of action — some covered under the TIG
insurancé policy, some not. See Id. at *3. Six Flags immediately tendered defense to TIG,
which in response, sent Six Flags reservation of rights letiers reserying its right under the
insurance contract to “obtain an allocation of damages between covered and uncovered claim§ in
any future judgment, settlement, arbitration, mediation or similar dispos'ition.” See Id. at *4,
The court noted that Six Flags képt TIG informed and updated them early and ofien regarding
the ongoing progress of the suit and of the need tb settle. See Id, at *7-8. Despite Six Flags’
efforts to engage its insufer in the defense and settlement of this matter, TIG remained indifferent
an& apathetic regarding the litigation, See Id. at *2, 8. Eventually, SIX Flags reached a
settlement with the plamtlffs however, that settlement did not allocate the damages amongst the
various alleged covered and non-covered causes of action. See Jd. at *10.

"TIG, in turn, filed a declaratory judgment action against Six Flags requesting that the
court either allocate the settlement or, if that isn’t possible, excuse TIG from indemnification
évgn from the covered claims. See Id. at *1. The court rebuffed TIG’s request holding that “TiG
should bear the burden to allocate.” See Id. at *11. The court reasoned that “[ilf TIG had

wanted an allocation of the settlement by claim, it should have timely informed Six Flags that
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any settlement must reflect an apportionment between covered and non-covered claims.” See Id.
at *11. Moreover, TIG “failed to adequately apprise Six Flags of the need for apportionment”
and “[ilis issuance of reservation of rights letters, without more, did not fulfill its duties owed to
Six Flags,” Id. The court also aptly acknowledged that, like here, “[the insurer]’s indifference
and apathetic attitude regarding the litigation against [the insuredj are responsible for 'the
inability of the Court to apportion the settlement amount . . . .;’ Id. at *2.

Analogqus to the present case, in TfG Ins. Co. v. Premier Parks, Inc., No. 02C-04-126-
JRS, 2004 WL 728858 (Del. Super. Ct. Mar. 10, 2004) (unreported)'?, visitors to Six Flags
amusement park were involved in an altercatioe with park attendants which resulted in an action
alleging assault, battery, false imprisonment, negligent supervision and “injury \;vith il will,
intent to injure or malice.” Id. at *2. TIG assumed the defense of the park and reserved its rights
to require an allocation between those claims covered under the policy insuring the park and
those that were not. Jd. At the conclusion of the evidence, TIG's trial counsel proposed special
interrogatories that were ultimatcly submitted to the jury to guide it through deliberatione. Those
interrogatories; however, only eeparated the claimsrby plaintiff and did not require the jury to
allocate damages as between covered and non-covered claims. JJ Consequently, the jury
awarded compensatory and puﬁitive damages to each plaintiff in unallocated lump sums. 7d.

Subsequently, TIG argued that the Court must either conclude that no coverage is
available for any of the claims or, alternatively, must allocate the darnages in a manner consistent
with the ev1dence presented at trial. /d. at *3. Conversely, Six Flags argued that TIG’s coverage

position comes to late — if TIG wanted an allocation of damages as between covered and non-

7o avold any confusion, there are two cases involving the same parties, but with different facts. One case deals
with an unallocated settlement {Premier Parks, Inc. v. TIG Ins. Co. (2006)) and the other deals with an unallocated
verdict (TIG Ins. Co. v. Premier Parks, Inc. {2004)).
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covered claims, it should have directed the attorneys it engaged on behalf of its insured to draft

appropriate jury interrogatories to accomplish this goal. Id. at *2. In response, the court noted

that it cannot reasonably be expected to perform a post—verdict allocatlon of damages between
covered and non-_covered claims when the records provides little, if any, evidence of the jury’s
methodology in réaching its daméges award. Id. at *1. In staying in line with the above-cited
case law, the Court held that because the jury found in favor of the plaintiffs on both covered and
non-covered claims, and given that the Jury’s awards could have been prbmi)ted by covered
claims alonllls, the court held that the insurer, TIG, could not deny coverage for those damages.
.

This. Court Should hoid that an insurer has a uuty to, at least, inform its insured | :
of the importance of an allocated verdict when a claim is tendered that

encompasses both covered and non-covered claims and, if the insurer fails to so
inform its insured, then the burden of proof shifts to the insurer.

e

When an insured makes a claim that encompasses both covered and non-covered items,
the insurance company has an obllgatlon to inform its insured that an allocated verdict will be
necessary to determine the scope of coverage. See Discussion in Sec. B, supra. If the insurer
fa'.ils to so inform its insured, then thé insurer should bear the burden of proving regarding which
damages are not covered. See Id. An illustration of the appropriateness of this rule may be
helpful, | |

Assume that, like here, an insured faces a lawsuit that alleges causes of action that
include covered and non-covered claims under an insurance policy. The insured tenders tﬁe
claim to its insurer pursuant to its policy and requests indemnity. The “duty to pay” carrier
receives notice of the claim and monitors the underlying litigation through claims personnel or
outside counsel under a reservation of rights allowing it to later deny coverage on certain

grounds. Barting an early declaratory judgment action, such reservations become operative only
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when the underlying action is over and a dispute as to coverage begins. If the insured bears the

burden of proof regarding what portion of the jury’s. verdict is covered, it gives the insurer an

~ incentive not to recommend s.rpeéidlwir'ltéfrogatories.14 On the other hand, if the burden is on the
insurer, it has an incentive to recommend or even demand that special interrogatories be
submiited to the jury to determine what was in the juror’s minds when damages were awarded.

Moreover, this rule comports with other areas of West Virginia law. In West Virginia, an

insurance company owes its policyhoiders a duty of good faith and fair dealing.”® See Honaker

v. Mahon, 210 W.Va. 53, 62, 552 S.E.2d 788, 797, n.8 (2001) citing Shamblin v. Nationwide

Mut, Ins. Co., 183 W.Va, 585, 396 S.E..2d 766 (1990). A “duty to pay” insurer who monitors a

claim that includes both covered and non-covered components should not be permitted to sit in

silence under a general reservation of rights and allow its insured to proffer a general verdict

form, all the while cognizant that there will be no coverage without special interrogétories. In
accordance with its duty of good faith and fair dealing, in circumstances like the instant facts, a
“duty to pay” insurance carrier should be required to advi§c‘ its iﬁsured of the importance of
special interrogatories and of the fact that the insufed will bear all losses without proffering such
interrogatoties. See American Home Assur. Co. v. Evaﬁs, 589 F. Supp. 1276, 1288 (E;D. Mich.

1984) (applying Florida law) (holding that failing to inform the insured of the conflict of interest

" if special interrogatories are not submitted to the jury in these circumstances, any attempt to aliocate “between
covered and non-covered claims would be speculative and arbitrary.” See Liguor Liability Joint Underwriting Ass'n
of Mass. v. Herltage Ins. Co., 644 N.E.2d 964, 415 Mass. 316 (Mass. 1995). In other words, without special
interrogatories, the burden of proving which damages are covered and which damages are not is tantamount to
the impossible task of reading the minds of the jurors, Accordingly, if the insured is charged with the impossible
burden of proving which damages are covered, it will certainly lose without the assistance of special jury
interrogatories. Therefore, a rule that puts the burden of proof on the insured in such circumstances creates a
conflict of interest between the insurer and its insurad.

** Likewise, Section 4{b) of the Statement of Principles of the ABA and the Conference Committee on Adjusters
states that “[ilf any diversity of interest shall appear between the policyholder and the [insurer], the policyholder
shall be fully advised of the situation ... .” See Duke, 468 F.2d 973.
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and availability.of special interrogatorie.s is a breach of the duty of good faith apd fair dealing
and, thus putiing the burden of proof on the insurer). If the insurer fails té iﬂform its insured,
~ then it will bear the burden of b'r-(')df'a'nrd ultiﬁiétély, there will 'b‘e\:'bovérégé. On the dfher.haﬁ-d, if
after being informed, the insured _does nothing to protect its interest, it will bear the burdén of
proof on coverage and likely lose coverage all togéfher.

Some courts have equated placiﬁg the burden of proof on the insurer to the defense of
equitable estoppel. See, i.e. Premier Parks v. TIG, 2006 WL 2709235 at *12. Likewise, West
Virginia recognizes the defense of equitable estoppel. See, e.g. Folio v. City of Clarksburg, 221
W.Va. 397, 655 S.E.2d 143 (2007). “Equitable estoppel precludes.a party from asserting rights
that rﬁight have exi_éted where that party assumes a position or engages in conduct that causes
aﬁother party to change its position to its detriment.” Premier Parks v 71G, 2006 WL 2709235
at *12. In WestrVirginia, “to raise an equitable estoppel there must be conduct, acts, language or
silence amounting to a representation or concealment of material fact.” Folio, 221 W.Va. at 148
{emphasis added). Weét Virginia’s recognition of the defense of eduitable estoppel. comports -
with a rule placing the burden of p'roof on the insurer, To be sure when an insurance company
monitors 1itigati6n under a general reservation of rights and remains silent as to the importance
of special interrogatories, that insurer should be estopped from denying coverage post-verdict
because the judgment was unallocated.

Furthermore, placing the burden on the insurer and thereby encouraging the use of special
interrogatories promotes judicial econofny. First, it is the insurance companies’ business and
trade to deal in insurance litigatién. To that end, they are the ones that are aware of the benefits
of allocation and are in the best position to recommend or demand that they be used to

~ ameliorate the allocation problems in the underlying case. Thus, if this Court recognizes that the
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insurance companies have the burden of proving allocation, the insurers will no doubt fervently
demand that its insureds utilize special interrogatories in the underlying case, lest they. be
" responsible for ﬁié entire judgment. Accordingly, expensive and time-consuming coverage
litigation will be avoided because the ailocation issue will be decided by the jury in the
underlying case.

On the other hand, if the policyholders bear the burden of allocation, then it will be in the
ihsurancc.compani-es’ best interest not to recommend special interrogatories. As a result, the
insurer is not likely to recommend allocation and the insured, notl dealing with insurance matters
“regularly, is not likely to allocate the verdict on its own accord.  Without submitting spebial
interrogatories to the jury, thé only other method éf detcrlﬁining what was in the juror’s minds is
to file a déclara’cory judgment action asking the court to do what could have been done by the
insurer in the un-derl)./ing case. Thus, placing the burden of allocation on the insured not only .
creates a conflict of interest between the insurer and its insured, it also makes expensive and
time-consuming coverage litigation more likely. Therefore, as a matter of Iaﬁ, public policy and
judicial eéonomy, the burden of proving allocation of a jury’s verdict between covered and non-
covered claims should be on the insurance companies.

D. Under West V:rgmla law, when an insurance policy does not have a punitive 7
damages exclusion, it is equally appropriate to put the burden of proof on the
insurer when a jury awards punitivé damages against an insured, and the
punitive damages could be based on a claim covered by the inserance policy and
a claim not covered by the insurance policy.

This court has held that “ft}he public policy of this State does not preclude insurance

coverage for pﬁnitive damage arising frém gross, reckless or wanton negligence.” Syl. pt. 3,
Hensley v. Erie Ins. Co., 168 W.Va. 172, 283 S.E2d 227 (1981). This Court has also

“recognize[d] that an insurance company may decline to insure against punitive damages by an
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~express exclusion in its p’olicy.to that effect and to the extent that the insurance company
exercises this option it is protected against payment of punitive damages.” See Id. at 183-84.

- “However, if the insurer fails to expressly exclude punitive damages . . . , the policy will be |
deemed to cover such damages.” See Syl. pt. 5, Stqte ex rel. State Auto Ins. Co. v. Risovich, 204
‘W.Va. 87, 511 S.E.2d 498 (1998) (referring to underinsured motdrist insurance). Furthef, in
Hensley, this Court held in syllabus point two that:

[w]here the liability policy of an insurance company provides that it wiil pay on

behalf of the insured all sums which the insured shall become legally obligated to

pay as damages because of bodily injury and the policy only excludes damages

caused intentiopally by or at the direction of the insured, such policy will be

deemed to cover punitive damages arising from bodily injury occasioned by

gross, reckless or wanton negligence on the part of the insured.
Hensley, 168 W.Va. at 172, Syl. Pt. 2. |

Accordingly, if an insurance policy does not have a punitive damages exclusion, then the
only avenue for denying coverage of a pﬁnitive damages claim is throuéh an intentional acts
exclusion. Therefore, under West Virginia law, when there is no pﬁnitive damages exclusion,
the analysis for a punitive damages claifn that may be covered and may not be covered should be
the same as. the allocation analysis for any other type of damages. Likewise, for all the reasons
addressed above, the insurer shquid bear the burden of, at least, advising its insurc_:d that special
interrogatories are necessary to determine whether punitive damage.s are being awarded for
“gross, reckless or wanton negligcnce”. or for an intentional act. If the insurer fajls to advise its

insured of the importance of an allocated verdict, then the burden of proving non-coverage

should shift to the insurer, likely resulting- in coverage.
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E. Any Ambiguity in the Underlying Verdict Should be Construed Against the
Insurer and In Favor of Coverage.

In West Virginia, it is well-settled law that any ambrguities_ in an insurance contract are
construed against the insurer and in favor of coverage. Syl. pt. 4, Nationwide Mut. Ins. Co. v.
McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987). Presumably, this rule is in
place because the .insuranc':e company either created the ambiguity or was in the bésr position to
cure it. It would stand to réason then that this same principle would apply to ambiguities in a
verdict form. The best and only way to cure ambiguities in a verdict form is by proposing
special interrogatories that elucidate a jury’s reasoning fr)r awarding damages. Seé Windt, s.upra
at § 6:26, n.ll. Insurance companies write the Vpolicies, interpret and apply the policy provisions
to the claims submitted by their irlsureds and, ultimately, inform the insureds as to which claims
are covered and which are not.l Accordingly, Insurance companies are in a far better position to
be aware of the rmportance of special interrogatories in order to cure ambiguities in a verdict
form. See Doe, 599 N.E.2d at 989. Not to incnticrn, Insurance companies by their very nature,
déal in coverage litigation on a daily basis. Therefore, if an insurance company fails to at least
advise its insured that special interrogatories will be necessary fo protect that insureds interest in
coverage; any ambiguities in that verdict form should be construed against the insurance
comparry and in favor of coverage. |

For example, in St. Paul Frre and Marirze Ins. Co. v. Shernow, 22 Conn. App. 377, 577
A.2d 1093 (1990), a dentist insured by St. Paul was sued in an underlying action for assault and
battery and for medical malpractice. The insurer defended its insured under a reservation of
rights on the question of indemnity. The jury found for the underlying-plaintiff on bofh counts
and awarded $400,000 in damages. St. Paul then instituted a declaratory judgment action against

its insured secking a declaration that the insured dentist was not entitled to indemnification under
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its policy for any part of the damages becausé the judgment was not allocated. The court
dismissed the declaratory judgment action because, inter alia, “it was impossible to determine
“from the juity verdict whether the defendant intended to cause the injury that resulted to” his
patient. The 'éppellate court reversed and remanded the case to the trial court with direction to

decide the issue of indemnity. While the appellate court noted that the trial court had sufficient
facts from which it could determine whether the dentist’s actions were covered by his insurance

policy, it further noted that “if the court finds any ambiguity relating to the indemnily question,

such ambigﬁity should be construed against the insurer.’; Id. (emphasis added)

Similarly, in Herrera v. American Standard Ins. Co., 203 Neb. 477, 279 N.W.2d 140
{1979), the insured brought a aecxaratory judgment actlon against his insurer after ontdlmng a
verdict awarding him uninsured motorist coverage. Subsequent to the verdict, the insured denied
coverage claiming that the verdict included property damage which was not recoverable under
thé uninsured motorist 'coverage of the insured’s policy. The Ncbréska court held the insurer was
" not entitled to re-li‘;ig'ate, in a subsequent declaratory judgment action filed against it by its
insured, whether the general verdict for damages returned by the jury contained any amounts for
uncovered dan_mages where the insurer, which intervened in the action and then withdrew, did not

request a Special verdict itemizing the type of damages included in the verdict.

V.  ARGUMENT
The decision that this court makes in-this case could potentlally affect every insured in
the state of West Virginia who finds themselves named as a defendant in a civil action. Today,
éamden—Clark is denied insurance coverage by St. Paul, but tomorrow it could easily be an
individual or family who is summarily denied insurance coverage afier it is too late to do

anything about it.
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Insurance companies, such as St. Paul, are billion dollar companies who employ a -

" multitude of attorneys and claims Specialists who routinely evaluate insurance policies to

determine when coverage does and does not apply. Insureds not only purchase coverage from

these insurance companies, but they, in effect, purchase their expertise and advice. From a_'

practical point of view, insureds routinely have no choice but to rely upon the expertise and

advice of these insurance companies. A typical family or individual does not have the
knowledge or resources to go out and hire coverage counsel when an insurance company refuses
to provide themn with coverage. In effect, the insureds are at the mercy of the insurer.

In this part:cular situation, Camden Clark pald $1.7 million in premium to bt Paul

insurance company — for what? In Camden-Clark’s time of need they received no adwce no

input and, ultimately, no insurance coverage. St. Paul knew of the significance of this claim and
knew of the potential for there to be damages awarded to the underlying plaintiff some of which,
based on St. Paul’s own analysis, were covered and some that were not. So, St. Paul decided to
say nothing to its insured, decided to give no advice and decided to remain silent until after an
unfavorable verdict was rendered. Once, the unfavorable verdict was reached, St. P.aul then
threw up its hands and denied coverage based upon an ambiguous verdict.

As has been previously cited, West Virginia law has consistently construed ambiguities
against the insurance company and in favor of providing insurance coverage. If St. Paul, or any
“other insurance company, is allowed to remain silent and after the fact take advantage of an
ambiguous verdict, this wouid be the only instance that West Virginia -law would allow an
insurer to benefit from an ambiguity. An ambiguity that is foreseeable and avoidable by the

insurance company in the underlying action.
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The burden should rightfully fall to the insurance company who l.1asr far greater expertise
and resources to assure that a verdict is appropriately allocated. This can be done through direct
~ recommendations to the insured or its counsel or by intervening in the underlying action for the
ﬁurposes of obtaining an allocated verdict. What is unacceptable is t(; allow the insurance
company to lie silently in the weeds, allow an ambiguous verdict to be re.ached and thgn
deny coverage based on the ambiguous verdict. How could this possibly be fair?

~ St. Paul wishes to take advantage of its insured through uncertainties and amblgu tiesina
verdict. An ambzguous verdict which St. Paul knew or should have known would occur.
Camden-Clark advocates a position that requlres the insurer to take reasonable steps to make
sure that an allocated verdict is reached wnlch delineaies covered versus non-covered damages,
_ That way, the insured knows up front what will be covered by insurance and what will not.
Further, protracted post-verdict litigation will be avoided.

The insurance company is iﬂ the business and trade to deal in insurance litigation. They
are far better suited to recoﬁmend that the verdict be aliocated and/or intervene in the underlying
action to assure that an allocated verdict is reached. Placing this burden on the insured, who at
the same .time is. defending their cpnduct in the underlying action, can create disastrous
consequences. For example, Camden-Clark wa.s in the fight of its life in the underlying medical
malpractice action. Its attention and resources were devoted to the defense of that ‘case.
Camden-Clark understandably relied upon St. Paul to give them advice on insurance related
1ﬁatters; In .reality, Camden-Clark did not consider an allocated v.erdict and never fathomed that
the mere design of a verdict form would result in the loss of millions of dollars of cloverage. St.
Paul, who was monitoring the medical malpractice action, stood silently by, all the while

knowing of the potential for an ambiguous verdict. Moreovér, the whole time St. Paul had an
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interest in ;he verdict not b'eing allocated. That interest is in conflict with its insured’s best
interests, existing insurance law and public policy.

" Wihf;.'ébdfdaﬁéé' with the above-cited das'e 1an éinci rpruf)l‘ic pollcy, 7tdlie partiéulér fécts of the
case before this Court justify placing the burden on St. Paul to prove whether and in what
proportion the compensatory and punitive damages awarded in the underlying matter were based
upoﬁ non-covered claims. Pursuant to the policy insuring Camden-Clark, St. Paul had “the right
o investigate and asséciate in the defense of any claim or suit for covered injury or damages
made or brought against any protected person.” Though-the gravamen of the Complaint filed in
this matter sbught damages as a result of a covered medical malpractice claim, St. Paul did not
associate in the defense of the underlying matter. Camden-Clark, however, met all duties
required under the policy by promptly and timely notifying St. Paul of the claim and keeping the
insurer advised throughout the pendency of the litigation a;md post-trial motions.

In addition to associating iﬂ the defense, St. Paul also had the optioﬁ of intervening in the
underlying matter for the purpose of posing special interrogatories to the jury which likely would
have rendered the instant litigation unnecessary. Not only did St. Paul not intervene in the
underlying action prior to trial, it never once even hinted to Camden-Clark that it should request
special interrogatories for coveragé purposes. Throughout the trial, Camdén—Clark’s outside
retained counsel, Richard A. Hayhurst, sent St, Paul lengthy and detailed trial repoﬁs via e-mail.
To be sure, St. Paul was made exceedingly aware of the testimony given at trial for both sides.
Despite Camden-Clark’s efforts to engage St. Paul in the defense and/or settlement of this
matter, St. Paul remained indifferent. Now, only after an unfavorable verdict was rendered; St.
Paul seeks to put the near impossible burden of proving allocation of the jury’s verdict on its

insured.
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St. Paul had a duty to advise Camden-Clark that special interrogatories would be needed

to protect coverage. If St. Paul would have advised Camden-Clark that special interrogatories

were needed, they no doubt wouid‘m}fé,kvﬂér‘Bfééﬁ"ﬁféﬁbééiMi\rﬁé&é}‘tﬂeless, St. ."Paﬁl. - aﬁpafenﬂy
under the impression that its insured would bear the burden of proof if it remained silent - had an
inferest in the verdict’s not being allocated. It is obvious now, that St. Paul’s interest. in an
unallocated verdict was directly in conflict with its insured’s interest that covered damages be
segregated on the verdict form, This is the very reason that this Court should adopt a rule that
shifts the burden.of proving non-coverage to the insurance company when claims include both
cof/ered and non-covered damages and they fail to properly advise their insureds of the conﬁict.

f this Court recognizes that the insurance compames have the burden of provmg
allocatmn the insurers will no doubt fervently demand that its insureds utlllze special
interrogatories in the underlying case, lest they be responsible for the entire Judgment On the
other hand, if the pohcyholders bear the burden of allocation, then it w1ll be in the insurance
companies’ best interest not to recommend special interrogatories. What is more, placing the
burden of allocation on the insured not only creates a conflict of interest between the insurer and

its insured, it gives the insurance companies a sly and “technical” defense to avoid providing

coverage. Therefore, in instances such as this, the burden of proving allocation of a verdict

between covered and non-covered damages should rightfully be on.the insurance company. To
hold otherWise, would give insurers an interest in creating confusion.
VL. CONCLUSION
- Forall of the foregoiﬁg reasons, Camden-Clark respecifully requests this Court to hold
that the insurer has the burden of proving non-coverage in response to the-questions certified by

the district court.
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