IN THE WEST VIRGINIA SUPREME COURT OF APPEALS
RANDY c HUFFMAN
Secretary, WEST VIRGINIA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,' !

Appellee
v o S o No. 34138
GOALS COAL COMPANY and COAL RIVER

MOUNTAIN WATCH | | o
1L ER
B B Noui | Lok ‘
k3

JL

Respondents Below,

N

O]

and

: - : _ s sl G :
COAL RIVER MOUNTAIN WATCH, - ] UL 2008 i
‘ : T

WEE

~ Appellant. S ' f SORORY L PEATY I, CLERK
: . I BUPREME COURT OF APPEAL&?
o OF WEST VIRIGINIA '

o pria e

B et

APPELLANT’S BRIEF

Derek O. Teaney (W. Va. Bar No. 10223)
Joseph M. Lovett (W. Va. Bar No. 6926) -
Appalachian Center for the Economy and the
. Environment - , :
P.O. Box 507
- Lewisburg, WV 24901 - : . ;
© Telephone  (304) 645-9006 ,
‘Facsimile (304) 645-9008 :

. Attorneys for Coal River Mountain Watch

1 Pursuant to West Virginia Rule of Apjjellate Procedure 27('0)( 1), Randy C. '.
- Huffman is automatically substituted for Stephanie Timmermeyer as the Appellee in this matter. -



TABLE OF CONTENTS

PAGE
TABLE OF CONTENTS .o i
L KIND OF PROCEEDING AND NATURE OF RULING BELOW ..... ........ 1 |
I STATEMENT OF FACTS . S 2
HI ASSIGNMENT OF ERROR ..ottt st e nae e et ss st mta e ns 5
V. POINTS AND AUTHORITIES ............................................................................................... 5
V. DISCUSSION OF LAW o ettt s et ben s s s s r s 9
A, Legal Fram'ework.........; .................... ............... O — 9
B. Standard ofReviéw'....‘.........._ ............. enpereerreeen R : ....... o i1
C. Argument ......................................... ...................... e i S | 12
1. The Sta’futory Definitions of “Permit Area” Deﬁne the Term by Reference to
the Appllcatlon Map ........ e R 12
‘a. The State SEARIE voivereorrrersasanons O | SRS |
b. The Federal Statute .............. ....... 16

i. The Federal Office of Surface Mmmg Interprets the. Statute o
Define “Permit Area” Strictly by the Boundaries on the Permit

Apphcatlon Map e e et essnaane 17
ii. The S_ecretary’-s Chevron Argument CANNOL <.ceveerreeerersreeeresn
Withstand Scrutiny.......ccocveeerveecrrinceenns rrere e e 19

2. The Secretaly Misconstrues the Statute and Would Render West V1rg1n1a Law

Inconslstent with Federal Law .............. 220

3. The Law Reqmres the Boundary Malkers on the Ground to Reflect the

Boundarles on the Map, Not VICE-VEISa oo nnenns 24
4, Defining the Permit Area Solely by the Boundanes on the Apphcatlon Map is
Cons1stent w1th Congressional Intent Hertrteeree e raeneereranesreinsete v naresanstsreseredsennes 20
_'i

T e T T R L

it o e



5. As a Matter of Common Sense, Maps are Permanent but Physical Markers are

Transitory .......ocovivvecsns e imete e e AR LB e haba S bbb b e 27
6. Because this is a Question of Statutory Construction, Common Law Principles
are INapplicable ... ..ot e e 28
7. The Secretary Rehes on Dicta in a Federal Administrative Dec131on that 18 _
- Neither Binding Nor PEISUASIVE ..ottt sisnessnsisssins e 32
VI RELIEF PRAYED FOR oo ettt 33

ii




L KIND OF PROCEEDING AND NATURE ().F RULING BELOW
The -Quesﬁon presented ‘by this eppeel is-sineple: Whether the “permit area” of a -
surface mining operation is defined solely by the nraps submitted with the original applicatien.

- Resolving th_af question requires nothing mofe of this C.ouﬁ than the perferﬁaece of the roﬁﬁne
task of construi.ng a statute. The question a:rise_s in tﬁe context of an ladmin-is;t.rative decision of | '
the West Vi_rginie Departﬁlent of Envirenmentel Protection (“WVDEP”). Goals Coal Company |
wants to buﬂd e ceal silo within 300 feet of Marsh.Fork.E}.ementary School. The proposed site is
outside the eennit arca as defined by the boundaries on the niap that the compaﬂy’s predeeessor

' submltted with its permlt application. The company argues, however, that the boundary drawn
on the map does not deﬁne the pernnt area. Rather, Goals Coal Cornpany insists that the
i)reposed site is within its permit area because of the location of a steel pipe driven into the
ground-on the site. |

WVDEP accepted Goals Coel'Companf’e argements, and issued an order
concluding that the permit area was ﬁot defined solely by the map. The West Virgiﬁia Surface |
Mine Board (“SMB” or “the'Board”) afﬁﬁeed that decision, erroneeuely conclﬁding that federal
and state law “require a permit area to be established by reference to botha ma.p and boundary '

mzukers » Goals Coal Company v. Timmermever ( Geals Coal 1D, SMB Appeal Number 2006—

15- SMB Final Orde1 at 7 (Mareh 13, 2007) Coal Rwer Mountain Watch ﬁled an admlmstratlve. |

appeal of the Board’s order under the Adlnlmstratlve Procedures Act. The Kanawha Coun‘gy

Circuit Court affirmed the Board’s e;der. Remarkably, the Circuit Court did so with little more-

than a pro forma attempt to construe the :elevant- statutes. |
- The Circuit Court’s affirmation of the Board’s order shouid be reyersed for the

following reasons. First, it is contrary to the plain language of the relevant statutes and




regulations. Seeonci, it is contrery to the manner in which the federal government has
"consi_stently inte1prefed and imiaiemented those provisioﬁs. Third it misconstrues State law and
would render State law i 1nconszstent with federal law. F ourth it is contrary to Congressmnai
intent. Fmally, 1ts absurd result sunply runs afoul of common sense.
I1. STATEMENT OF FACTS
In 1982, Armco Steel Company recelved a permit under the West V1rgm1a

Surface Coal Mmmg and RecI amation Act (“WVSCRMA”) to conduct surface mining

| oper_atlons at a location adjacent to Marsh Fork Elementary School. Certlﬁed Recor.d for
" Revision 9 to Su'r,faee Mining Permit Number D-66—82l (hereinafter “Rev. 9 C-.R.”) at 1,22, 37.
-That permit, Surface Mining. Permit NumEer .D-66—82,_is now held by Goals Coal Company. it
includes an area within 3.00 feet of Marsh Fork Elementary School because, by prov-iding' Ithe |

permitting agency with a copy of its water pollution permit, Armco demonstrated to the agency

- that it had been operating in that aréa prior to the enactment of the surface mining laws. Goals

Colal Company v. Timmermeyer (Goals Coal I), SMB Appeal No. 05-23-SMB, Fin'all Order at 4

(May 15, 2006).2 | o B | - " ]
/ In 2005, Appellee Goals Coal Company submitted an apﬁlication to revise fhe |

pernﬁt;Revision 8-—10 allow it to biﬁld a coal storage silo. Within 300 feet of Marsh Fork |

Elementary Goals Coal I, Final Order at 3. The apphcatlon for Revision 8 generated |

tremendous controversy, and the affected communlty Submltted multiple Ob_] ectlons to the

proposed silo. @ at 3-4. WVDEP initially approved that application, but later rescinded it when

‘it became apparent that the proposed silo was going to be constructed outside of the permit area

? The record from that appeal is incorporated by reference into the Certlﬁed
Reco:rd for Revision 9. :



- authorized by Surface Mining Permit Number D-66-82. 1d. at 4-5.

| | Coal River Mountain Watch brought it to WVDEP’s attentioa t.ﬁat the boundaries
of th_e_pérmit area depicted in the appliaation for Reyision 8 were. inconsistent with the
boundaries of the permit arca depiated in ﬂl@ map submittad with the ari.ginai permit application,
nota/ifhstanding the fact that the permit area had never been amended or modified.” The proposed

- location for the coal silo was outside the boundaries depicted in the unamended map submitted

with the ‘o.riginal pernait application, althoﬁgh jt was within the boundaries depicted on the
inaccui'ata maps that Goal Coal Company subr'nitte.d with its application for Revision 8. Goals -
+ Coal I, Final Order at 3-5.°

Goals Coal Company appealed ‘WVDEP’s rescission to the SMB, Whlch affirmed. |
 the rescission, but allowed the applicant to submit a revised application with a “corrected map.”

' ﬁ at 7.4. Goals Coal Company sabsequéntly submitted a second application to construct the
controversial silo, dubbed Rev1810n 9. Goals Coal 11, Final Order at 4-5. That application - |

-asserted that the boundaries dep1cted on the unamended map submltted with the original permit

Contrary to Goals Coal’s protestatlons in its response to Appellant’s pet1t10n for
appeal, there is substantial, reliable, and probative evidence in the record to support a factual -
finding that the location of the proposed silo is outside the boundaries of the permit area as
indicated on the application map. Specifically, at the hearing in Goals I, Secretary Huffman—
then Director of the Office of Mining and Reclamation within DEP-—expressly stated that his
_review of the apphcatlon for Revision 8 and the pertinent maps revealed that the proposed

location for the second silo was outside the boundaries indicated on the 1982 map. . Transcript of
3/14/2006 Hearing at 142.

Y WVDEP argued to thP Circuit Court that the Board’s decision i in Goals Coal I
E plecludes Coal River Mountain Watch’s current administrative appeal. The Circuit Court’s final
- order did not address that argument. That is not surprising considering that the preclusion
- argument is wholly meritless. That is so for two reasons. First, the Secretary waived the
defenses of res judicata and collateral estoppel by not raising them before the Board. Hoover v.

W. Va, Bd. of Medicine, 216 W. Va. 23, 26, 602 S.E. 2d 466, 469 (2004). Second, as Coal River

Mountain Watch explained in its Reply Br1ef to the Circuit Court, the requisite elements for the

application of the res judicata and collateral estoppel doctrines are not present in this case. Reply

Brief of Coal Rlv_el Mountain Watch at 4-8.




apphcatlon were inaccurate because they conflicted W1th the locat10n of a pipe drwen into the
ground at the western end of the mine site in 1981 by an employee of Armco Steel. Rev. 9CR.
at 49=5 7. Goals Coal Company submltted What it purports to be a “corrected” map with its
application for Revxs1on 9. Rev. 9 C.R. at 110. |

| In an mder dated August ll 2006, WVDEP demed the apphcatlon f01 Revision 9
w1th regard to the construcuon of the storage silo. Rev. 9 C.R. at 6. However, WVDEP

approved Revision 9 “as to the location and placement of the permanent boundarv markers

proposed therem 7 1d. (emphas1s in or1g1nal) That i is, WVDEP concluded that, although the
proposed s110_ locatlon_ was not located mthln the penmt area boundaries shown on the
unamended Il‘Iap that Armco Steel submitted With_ its permit application iIt 1982, tlle propo_Sed
silo loeatio_n did fall within the permit area boundaries as purportedly established by a site |
| marker on the western end of the permit area—ihe pipe driven into the ground 25 years earlier.
Id. at 2-4.- |

~ Goals Coal Company appealed WVDEP’s August 11, 2006, 01der to the SMB as
it related to the construction of the coal storage silo. That appeal was docketed as SMB Appeal
- Number Q6n-1 5-SMB._ Coal River Mountain Watch appealed the same order to the extent that it
approved the location and placement of the permanent boondary markers and that it concluded
that the pei'mit area was not solely 'deﬁned by the uilatnended map submitted with the permit

apphcatlon That appeal was docketed as SMB Appeal Number 06 16- SMB The SMB issued

1ts final order in the two appeals on Mareh 13, 2007, Tt ruled in favor of Goals Coal Company in |

SMB Appeal Number 06_‘1_ 5-SMB and in favor of WVDEP in SMB Appeal Number 06-16-
SMB. |

WVDEP appealed to the Kanawha County Circuit Court the SMB’s order to the




extent that it reversed WVDEP’s 01'dér_ denying Goals Coal Company permission to construct the
. silo. Coal River Mountain Watch filed its own appeal to the Circuit Court of Kanéwha County,
arguing that the SMB erred in concludmg that the permit area is not deﬁned solely by the
' unamended map submitted with the permit application, By order of the Court, WVDEP s appeal
was consohdated with Coal Rwer Mountain Watch’s appeal on May 1, 2007
- After briefing and oral argument, thge'Kanawha County Circpﬁt Court affirmed the
SMB’s decision in an order issued on September 25, 2007. Itis that-order that Coal River _
Mountain Watch respectfully 'requésts that the Court now reverse.
N I ASSIGNMENT OF ERROR
THE CIRCUIT COURT ERRED IN AFFIRMING THE ORDER OF THE SURFACE
MINE BOARD BECAUSE, UNDER FEDERAL AND STATE LAW, THE PERMIT
. AREA OF A SURFACE MINING OPERATION IS DEFINED SOLELY BY
BOUNDARIES INDICATED ON THE MAP APPROVED IN THE APPLICATION
PROCESS ' _
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V. DISCUSSION OF LAW
A, Lega.l Framework
Izr 19’77,‘ Congress enacted the Sm‘fac.e_'Mimrlg Control and Beclamati_on .A-ct
_(“SMCRA”) in _order to “é_stablish a rlationwide prograrrl to protect society and the criviron_ment
from the ad\rérse effects of surface coal mining operations.” 30 U.S.C. § 1202(3.).. SMCRA -

encourages “cooperative federalism” by allowing states toiad_c-)pt the_ﬁ own programs for the |




regulatlon of mining, so iong as those programs are at least as stringent as the federal program
See generaliy 30 U S.C. § 1253. The Secretary of the Departrnent of the Inter101 charged wrth

| 1mplementmg SMCRA has approved West Vlrgrma s state mining regulation program See 30

- CF.R. §948.10. Consequently, West Vlrgmla regulates surface mmmg operations under Artrcle
3 of Chapter 22 of the West Virginia Code and issues surface mining perm1ts pursuant to that
'statute .

In order to ot)tairl a strrface mining permit, the operator’s applicatiorl ‘“sh‘allr
contain . . . _[a]ccurate maps to an appropriate scale clearly 511owrng ca {t]he land to be affected
as of'the date of the apphcatron > W Va, Code § 22-3- 9(a)(12) 30 US.C. § 1257(b)(9) Each
permit mcludes a condrtron under federal and state law, that

[tfhe permittee shall conduct surface coal mining and reclamation -

operations only on those lands that are specifically designated as

the permit area on the maps submitted with the application and

authorized for the term of the pern:nt and that are subject to the

bond or other equivalent guarantee in effect pursuant to sectlcn 11
and 12 of the Act and section 11 of this rule.

38 C.S'.R. § 2~3.33(a); 30 C.F.R. § 773.17(a) (emphasis adde_d).-

To serve the statutory-goal of protecting society from the adverse effects cf coal
. plining operations, Congress drevt/ a _bri ght Iine around certain areas.and des.ignated them as
.unsurtable for surface mlnmg oper atlons as ematter oflaw. Specifically, Congress provided that

no surfzice coal mining operations except those which exist on

~ August 3, 1977, shall be permitted . . . within three hundred feet
from any occupied dwelling, unless waived by the owner thereof,

- nor within three hundred feet of any public building, school,
church, community, or institutional building, public park, or within
one hundred feet of a cemetery

30 U.S.C. § 1272(e) (emphasis added). The corresponding state law provision is found in

Section 22(d) of Article 3 of Chapter 22 and includes substantially the same restrictions as its

10




federal counterpart.

In sum, unless the area where Gocﬂs Coal Company wants to construct its ooal
storage silo is within the pe1‘1n1t area of Surface Mining Pemnt Number D- 66 82, the company
cannot build the silo. As explamed below, the permit area of Surface Mme Permlt Number D-
.66 82 does not mclude the proposed site of the coal storage silo because the proposed site 1s
outside the permit area boundarles'as indicated on the apptication map. The Circuit Court
committed reversible legal error t’n conclu&ing othetwise.

| B. Standard of Review

This Court has explamed that, “[on appeal of an admmtstrattve order from a

circuit court, this Court is bound by the statutory standards oontalned in W. Va. Code §-29A-5-

“4(a) and reviews questions of laws presented de novo; findings of fact are accor ded deference

unless the reviewing court believes the findings to be clearly wrong.” Syllabus Point One,

' Muscatell v. Cline, 196 W. Va. 588, 474 S.E.2d 518 (1996). Under the West Virginia
Administrative Procedures Act, | |

[t]he court may affirm the order or decision of the agency or
remand the case for further proceedings. Tt shall reverse, vacate or
' modily the order or decision of the agency if the substantial rlghts
of the petitioner or petitioners have been prejudiced because the
: admmlstratlve findings, inferences, eonc]usmns demsmn, or order’
are: : :

( 1) In violation of constitutional or statutory provisions; or
(2) In excess of the statutory authorlty or jurisdiction of the
agency; or :
(3) Made upon unlawful procedures;
(4) Affected by other error of law; or
(5) Clearly wrong in view of the reliable, probative and substantlal
_ evidence on the whole record; or
' (6) Arbitrary or capricious or characterized by abuse of discretion
or cIearly unwarranted exercise of discretion, '

W. Va. Code § 29A 5-4(g). The Court is to review questions of law de novo, C&H Taxi Co. v.

11




| Richardson, 194 W. Va. 696, 701, 461 S.E.2d 442, 447 -(1995).

| C Argument |

As noted abo;\re; the legal question’ presented in this case is quite straightferward'

Whether the “permlt area” of a surface mining operauon 18 deﬁned solely by the maps subrmtted '
with the original application. As explamed below, the fedei al and state surface mining statutes
and regulations pr0v1de that the penmt area is to be defined only by the maps submitted with the
permit apphcaﬂon That conclusmn is requn ed by the statute and the regulatlons as well as
'Congressmnal 1ntent and common sense,

1 The Statutory Definitions of “Permlt Area” Define the Term by Reference to the
Apphcatlon Map

This statutory conetructlon endeavor must be gin with the definition Sections of the
state and federal statutes. The state statute deﬁnes permlt area” to mean “the area of land
mdlcated on the approved proposal map sumetted by the operator as part of the operator’s-
apphcauon showing the location of perlmeter markers and monuments and shall be readily
identifiable by appropriate markers on the site.” W. Ve. Code § 22-3-3(q). The fedel;al statute |
deﬁnes “permit area;’ to mean “the area of land indicated on the approved nmp subnzit‘ted bf the
operator with his application, which area of lend shall be covered by the operator’s bond as
' required by section 1259 of this title and shall be .readi}y.ideniiﬁdble by appropriate markers on
the site.” 30 US.C. § 1291017). | o |

The Court should note that there is-an unusual characteristic to those definitions.
Spe01ﬁcaﬂy, in addmon to deﬁnlng the term “permlt area,” the deﬁnmons also mclude statutory .'
mandates.  That i is, first “permit area” is deﬁned to mean “the area of land indicated on the
approved In_ap submitted by the operator with his ap_pliedti_on.” Next, fhe statutes mandate that

the pennit arca, in the case of the federal'st'atute, “shall be covered by the operator’s' bond as
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required by section 1259 of this title and shall be readily identifiable By appropriate rnarkers on
the site_,” and, in the case of the State statute, “shall be readily identifiable by appropriate
markers on the ground.” As expiamed beIow the context of the’ statutes makes clear that the
statutes mandates are drrected toward the apphcant

At this stage of the statutory constructron‘, the important po'int is that the
deﬂmttons have two elements. The first is a definition; the second is a mandate.’ The definition
_ element of the statute provides that .a “permit ; area” is “the area of land indicated on the approved

map submrtted bv the operator with hJS aophcatron ” 30 U.S, C § 1291( 17) (emphasrs added)

_ see also aIso W. Va. Code § 22- 3- 3(q)

a. rI-‘he State Statute R
As discassed above, West Virginia lav;f provides that “‘permit area’ means the
area of tand indicated on the .approv‘ed proposal map submiited by th.e. ooerator as part of the -
operator’s applieation showing _the 10cati0n of perimeter markers and monurnents and shalt be
' readﬂy identifiable by appropriate markers oo_ the site.” _-W. Va. Code § 22~3t-3(q). That statute
unarrrbiguoﬁsly defines the ternt permit area to mean “the area of land indicated on the approved
proposal map submitted by the operator as part ot’ the operator’s application.’.’- I_d_ The statute

further requires that the map show the location of perimeter markers and monuments. Finally the

5 The Secretary argued to the Circuit Court that it is “absurd’ to think that a
provision in a statute labeled “definitions” could possibly prescribe a‘legal obligation or
- mandate. That argument overlooks the fact that headings are not part of the statute as adopted by
a legislature. This Court and the federal courts have explained that headings are not part of the
statute as adopted by a legislature. Headings are largely irrelevant to statutory construction. See,
e.g., Holland v, Williams Mountain Coal Co., 256 F.3d 819, 922 (D.C. Cir. 2001) (citing Bhd. of
R.R. Trainment v. Baltimore & Ohio R.R. Co., 331 U.S. 519, 528-29 (1947), for the proposition
that there is a “customary reluctance to give great weight to statutory headings”); Rhodes v. -
J.B.B. Coal Co., 79 W. Va. 71, 90 S.E. 796, 797 (1916) (holding that a “heading is no part of the
statute”). See also Woodrum v, Johnson, 210 W. Va. 762, 773, 559 S. E.2d 908, 919 (2001)
(Albright, J., dissenting) (explaining that, under W. Va. Code § 2-2-10(z), which provides that
headings are not part of the statutes, the terms in headings are of “no srgmﬁcance”)
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statute proyides that tbe permit area ‘;shall be readily identifiable by appropriat_e markers on the
site.” Although the verb the statute useswsha-ll be-—is in the passive voice and .-o'bs'cures its
‘subject, the subject rnust necessarily be tl.le- pennit applicant | |
Z Absolutely nothmg in the deﬁmtlon in the state statute defines the pernnt area by
the locatlon of physical boundary rnarkers Rather the statute llnnts the pernnt area to the area |
of land shown on the application map. Consequently, the Crrcmt Court should have held that the
plain language of the state: statute provrdes that the pemnt area of a surface mnnng operatron is
deﬁned solely by the boundaries 1nd1cated on the appllcauon map. By not doing so, the C1rcu1t
- Court committed revers1ble error. | |
Even if the plain language of the statute were not so clear, the appropnate .
conelusron would remain that the permit maps control and that the locatlon of physical boundary
- markers on the ground is Irrelevant WVDEP argued to the C1rcu1t Court that the Court should

defer to its _contrary 1nterpretat1on under Appalachjan Power Co v. State Tax Dept of W. Va.,

195 W Va 5 73 466 S.E.2d 424 (1993), Although Appalachlan Power adopted the “Chevron -

doctrine,” this Court reco gmzed that the deference to be afforded to an agency 1nterpretat10n of

an ambiguous statute under that doctrine is limited to agency interpretations set out in Ieglslatlve

rules. Appalachian Power, 195 W. Va. at 586.
Here, no state legislative rule defines the term “permit area,” Nor does any
leglslatlve rule support the Secretary S posmon In other words the WVDEP has never bothered '

-to codify 1ts “mterpretatmn in the only manner deservmg deference. Consequently, it Would be

Wholly improper for the Court to apply Aunalachian Power and to defer to the Seeretary’s :
_interpretation.

Equally problematic-is Goals Coal Company’s argument to the Circuit Court that
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it should defer to the Secretary’s position under the d_oo’trine commonly referred to as the

Seminole Rock dootrihe, articulated by the Uhited_ States Supreme Court in Bowles v. Seminole

Rock & Sand Co., 325 U.S. 410 (1945). The Seminole Rock doctrine applics to a federal
agency’s interpre{ation of its ow:o regulations. As noted aoove, there are no rogolaﬁons that the
Seoretary is purporting to interpret, nor are there any rules that support ﬁis .i_nterpretation.
If the plain language of the statute were ambiguous, then the doctrme attributed to ' L

Skidmore v, Sw1ft & Co., 323 U. S 134 (1944), would prov1de the appropnate treatment of the

Secretary’s position. See Appalachlan Power, 195 W. Va. at 583 see aiso Cookman Realtv

l' Group Inc V. Taylor 21 1 W Va. 407, 413-18, 566 S.E.2d 294 301-05 (2002) (Starcher I,
concurrmg) Under Skidmore, although an agency s mterpI clationin a rullng or other
adjudlcatlve declslon ‘constitutes a body of expeuence and inforined Judgment to Wthh a
rev1ew1ng court should properly resort for guldance ” the agency s lnierp1 etatlon is not

controlling and is only given welght to the extent that it is persuasive. Cookman Realty Group,

Inc., _21 1 W.Va. at 417 (Starcher, J., concurrmg). In other words, the agen_cy’s proposed
interpretation is treated no differenﬂy_ thanr .any_ other party’s argument as to how the court should -
- interpret a particulaf sfatute. '
& Here; the égency’s construction of toe statutory schemo is not only onpersuasive,

it is inherently unreasonable A proposed mterpretatmn ca:onot contravene the Ieglslature s

intent and be deemed reasoniable. With 1egard to lhe surface mining laws, the West Vir glma
Leglslature intended for the state act_to be cons1stenfs with the federal progr‘am. As explained
below, the federal deﬁnition_of permit area without doubt limits the permit area to that arca

identified on the maps submitted with the application.

Y
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b. The Federal Statute

As discussed above, SMCRA provides that

“permit area” means the area of land indicated on the epproved

map submitted by the operator with his application, which area of

land shall be covered by the operator’s bond as required by section

1259 of this title and shall be readﬂy identifiable by appropriate

markers on the site,
30U.8.C. § 1291( 17) The plam language of that statute defines a “permlt area” as “the area of
land mdlcated on the approved map submitted by the operator with his application.” 1d. The
plain language of the statute further requires that the operator bond the entire permit area and
 identify the site with appropriate markers.

Nothing following the first comma in 30 U.S.C. § 1291(17) modifies, limits,
qualiﬁes ofotherwise defines the term “permit arca.” Thet 18 $0 becauSe everything fo]lowing
- that commaisina nonrestrlctive clause, set off by the comma and the pronoun Wthh »6
Consequently, the plain language of the federal statute unamblguously requires that the -
boundaries, of a permit area be deﬁned solely by the bounda;rle's shown on the application map.

Aocordingly, the Secretary’s proposed eonstmction is in conflict with the unambiguous federal

~ law, and the Circuit Court erred in not rejecting it.

‘ % The term “which,” when used in the manner that it is used in 30 U.S.C. §
1291(17), indicates that the clause that follows it is nonrestrictive. Bryan A. Garner, The _
Elements of Legal Style 140-41 (1991), Nonrestrictive clauses “are so loosely connected with
the essential meanlng of the sentence that they mlght have been omitted w1thout a change in that -
essential meanmg ” Id. at 141, '

Federal courts routinely 1nterpret federal statutes by applying the grammatical
difference between restrictive and nonrestrictive clauses. See U.S. v. Indoor Cultivation
Equipment from High Tech Indoor Garden Supply, 55 F.3d 1311, 1315-16 (1995) (holding that
“Congress’s use of the pronoun ‘which’ is significant; it mtroduces a nonrestrictive clause .
that does not limit the meanirig of the word it modifies”). The United States Supreme Court has -
held that Congress is presumed to know the rules of grammar. U.S. v. Goldenberg, 168 U.S. 95,
102-03 (1897). Consequently, when it enacted 30 U.S.C. § 1291(17), Congress intended to use a
nonrestrictive clause that Would not lln'ut or modify. the definition of permit area.
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S The Federal Office of Surface Mmlng Interprets the Statute to Define “Permlt Area” _
Strictly by the Boundaries on the Permit Application Map

If the federal statul:e were ambiguous, the proper course would be to look to the
federal agency’s construction of the stalute to resolve the ambiguity. Congress has charged the
Office of Surface Mmlng Reclamation and Enforcement {(“OSMRE™) w1th1n the Department of
Interlor w1th the admlmstratlon of SMCRA. See generally 30 US.C. § 1211 Consequently,

deferenee is due that agency S mterpretatlons of the prov1s10ns of SMCRA 'Cf. Chevron U. S A.

Ine. v. Natural Resources Defense Council, Inc.. 467 US. 837,_ 842-43 (1984). Under Chevron,

. when El federal statute is ambiguous, the agency eharged'_with interpreting the statute through
N rule-_m'akin_g is entitled to deferenee.to its interpretation as embodied in its .du_ly_ promulgated
rules, so long as that mterpretation is reasonable.- - To understand the agency’s lntérpretaﬁon,
courts eensider ﬁot enly the rules prblnulgated by the agency,.but also the agency’s |

contemporaneous explanations of those rules such as those publlshed in the Federal Register

. H1llsb0rou,qh Countvv Automated Med Labs., Inc., 471 U.S. '707 714-16 (1985). Although

th1s caseisina shghtly d1fferent posture than mosl cases in which Chevron is mvoked
OSMRE’S p051t10n remains 1mp0rtant Chevron, 467 U.S. at 842-43. This Court has explamed

that “state_mmmg Iaws have to be interpreted consmtenﬂ_y With federal law.” DK Excavating,

Inc. v. Miano, 209 W. Va. 406, 411, 549 S.E.2d 280, 285 (2001). Consequently, when QSMRE
sP_eaks on the appropriate construction of a_fede_ral 'sulf_ace mining statute, its st‘atements.are due
deference by the cou_l‘ts. In other werds, if the statute Were ambliguous, OSMRE’s interpretation -
o:f 30 U.S.C. § 1291(1 7)—gleaned from the agency’s regulatlons and the preambles to those
regulations—would be controlling in a federal court and, thus, re‘presents the ..federel_ law with
which W. Va.'Code § 22-3-3(l]) rliust be eohsistent_.

OSMRE has consistently censtrued SMCRA to define “permit area” strictly by
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the boundaries depicted on the map accompanying the permit application. In the preamble to its

first interpretive rule, OSMRE expressly stated that “defining permit area as land designated on

‘maps is expl'eéslv required by [30 USC 8§ 1257(b) and 1291(17)].” 44 Fed. Reg. 14,902,

| 14,921 (Mar. 13, 1979) (emphés_is added). Thus, from its first efforts to iﬁterpret SMCRA,
OSMRE has construsd the statute to define a permit area solé.ly by the maps submitted with a

| “permit apﬁiidation. | -

| Thg current regul‘étoi'y deﬁniﬁoﬂ of the term “permit aréa” is.

the area of land, indicated on the approved map submitted by the
operator with his or her application, required to be covered by the
operator’s performance bond under Subchapter J of this chapter -
and shall include the area of land upon which the operator -

“proposes to conduct surface coal mining and reclamation
operations under the permit, including all disturbed areas; provided
that areas adequately bonded under another valid permit may be
excluded from the permit area.

~ 30CFR. § 701.5. Noticeably absent from the federal agency’s definition of “permit area™ is |
. any reference to physical boundary markers. That absence is significant—if not dispoSitive—
and establishes that the federal agency charged with interpreting S_MCJRAAdoes not consider
~ physical markers to be relevant in defining the boundaries of a permit area.
Further'suppbrting that conclusion is 30 C.F.R. § 773.17(a), which provides that
[t]he permittee shall conduct surface coal mining and reclamation
operations only on those lands that are specifically designated as
the permit area on the maps submitted with the application and
authorized for the term of the permit and that are subject to the

bond or other equivalent guarantee in effect pursuant to section 11
and 12 of the Act and section 11 of _this rule.

(Emphasis added.). When it promulgat.ed that regulation, OSMRE explained that the rule was

intended to “limit[] surface coal mining and reclamation activities to approved and bonded areas

shown on the permit application map.” 48 Fed. Reg. 44,344, 44,370 (Sept. 28, 1983) (e'mpha'sié_’
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added). Moreover, when it p_r.'oposed the text of what would become 30 C.F.R. S 773.17(a),
OSMR_E stated that.its intent was

to insure that operations conducted under permits are hmrted to
those operations which were specifically disclosed on maps
submitted to the regulatory authority as part of the permit

pgh’catim .. This requirement is important for two reasons.
First, it is only w1th respect to those specific lands authorized for
mining under a permit that the regulatory authority will have
determined that reclamation of the area to be mined will be
feasible, within the term of that permit, as required by the Act.
Second, under Sections 506(d) and 511(a) of the Act, mining -
activities outside the boundary of the lands indicated on maps
submitted in the permit applications must be made the sublect of a
new permit application.

43 Fed, Reg. 41,66'2,'41,721 (Sept. 18, 19785 (e‘mphasis-added).

| - ‘When considered to gethef OSMRE’s reguletions and contemperaneous
statements wﬁh regald to the term permit area’ and the requlrement that mmmg operatlons be
limited to the Ia:nds 1nd1cated on the maps submztted w1th the permit apphcatlons concluswely
estabhsh that the agency interprets SMCRA to limit a “permit area™ to the area indicated on the )
apphcatmn maps Because under federal law OSMRE’ s reasonable mterpretatmn would cont1 01
' 1f 30 US.C § 1291( 17) were amblguous a federal court would be compelled to couclude that
federal law does not permlt consxderatlon of anythmg other than the boundanes mdlcated on the
apphcatlon maps When deﬁnmg the boundaries of the penmt area.

ii. The Secretary’s Chevron Argument Cannot Withst.and Serutihy
The Secretary argued to the Circuit Court that there was no need to con31der

| OSMRE’s 111terpretat10n of the statute under Qhwgp_ beeause in the agency’s opinion, the
statute’s language unambiguously requlres reference to the map and the boundary markers. That -

argument is untenable SMCRA provides that

“permit area?-’ means the area of land indicated on the approved
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 map submltted by the operator with his appheatron which area of
land shall be covered by the operator’s bond as required by section
1259 of this title and shall be readily 1dent1ﬁab1e by approprrate
markers on the sn:e
J0US.C. § 1291( 17) The Secretary s consiruction, and partrcularly the apphcanon of it to this
case, requires an assumpnon that is not at all clear from the face of the statute. Spec1ﬁca11y,
when faced with a conflict between the pernnt map and the boundaries on the ground, the
Secretary assumes that the rnata must yieid to the boundary nrarker. That is., despite, the
Seeretary’s assertion that the mapland boundary markers are equal under the statute, e treats
some (the boundary markers) as more equal than others Nothing in the language of the federal
or state deﬁnrtrons of “pernnt area,” however, addresses the question of relative Werght That
anne'establ_lshes that the Secretary relied on more than the “plain meaning” of the statutes in
making the decision that Coal River Mountain Watch has challenged.

Contrary to the Seeretary’s assertions the statute cannot reasonably be read to

give the markers a superior or even equal status to the maps. Although the Secretary nowhere

has stated it clearly, he reads this provision to say that the markers and the map have equal status

- and then suggests remarkably, that if there is a eonﬂlct the statute states that the markers

: eontrol There is snnply no Way to wring that meaning from the language of the statutory -

provision. F urthermore, giving the map and the markers equal status would be incoherent unless

the statute provided some way to resolve a conflict between the markers and the maps if one
- arises, as it does here. Again, it is preposterous to suggest that the unambiguous meaning of the
statute gives priority to the markers when there is a conflict.

2 The Secretary Misconstrues the Statute and Would Render West Virginia Law
, Inconsrstent with Federal Law

As explained above, under federal law, a perrnit arca is defined solely by the
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‘beuhdaries indicated on the application map. Although there are minor differences between the
federal and state statutory definitions of “permit area,” those differences are not material. The

two statutes must be interpreted consistently. Only Coal River Mountain Watch’s proposed

construction accomplishes the task of giving effect to every word in both statutes and complying 7

with the fequir_ement under West Virginia law that the state statute be reﬁd consistently with the
federal. | | |
The'Seerefa:fy' reIies heavily on the phrase “shall be readily identiﬁable by
appropnafe markers on the site.” That phrase is found in both the federal and state definitions..
_As noted above in the federal deﬁnmon -the phrase is part of a nonrestrictive clause set off by a
com;na_and the pronoun “Whlch,” indicating that it does not ld_eﬁ_ne the term “permit area.” In the
state statute, however, there is no clear indication fhat_ _1'he phraée is peft ofa nenrestrictiVe
clause. - |
Nonetheless, the West Virginia legi.slature used the word “shall,” just as Congfese
did. This Court has explained that the legislature’s use of the word ““shall’ eelmna:nds a |
meedatOry connotation and denotes that the described behavior is directory, rather than
'dlscretmnary ” State v. Allen, 208 W Va 144, 153 539 S.E.2d 87, 96 (1999). Consequently,

‘the phrase eommands behawor rather than. defining a term.

 To make tlns even clearer, when the use of the word “shall” is combined with this -

- Court’s mandate that the state surface mining law mﬁsf be interprefed eohsisfently with federal
mining law, it is .iﬁcqntrovert_ible thet the phrase “sheﬁ be readﬂy idelitiﬁeble by.appfopfiate
markers on the site” is not illtended to define the term “permit area.” Rather,i the phrase plai_nly
pr.escribers a legai duty.' |

The well settled law in this state is that state surface mining laws must be
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inferpreted to be consistent with federel mining law. Marfork Coal Co. v. Callaghan, 215 W. Va.

735,601 S.E.2d 55 (2004); Antco, Inc. v. Dodge Fuel Corp., 209 W. Va. 644, 550 S.E.2d 622

(2001); DK Excavating, 209 W. Va. at 411; Schultz v. Consohdatron Coal Co., 197 W. Va. 375

475 8. E. 2d 467 (1996): Rose v. Oneida Coal Co., Inc., 195 W. Va 726 466 S.E.2d 794 (1995)

Russell v. Island Creek Coal Co,, 182 w. Va. 506, 389 S E.2d 194 (1989_); ogar V.

Sommerville, 180 W. Va. 714, 379 S.E.2d 764 (1989); Canestraro v. Faerber, 179'W. Va. 793,

795, 374 S.E.2d 319, 32] (1988). In those cases, this Court reeogm’zed a rule of statutory
constructrou that identifies "rhe inteu__t of the West Vi_rginra Legislature. §§§ Canestra1~o,_ 179 W.
Va. at 793, Syl.l. Pt. 1 (“Wheu a prdvi-siou of the West Virginia Surface Coal Mining and
Reclamation Act . . . is iueonsiSte11t' with federal r_equirements in the Surfaee Mining 'Co_ntrol and
Reelelnatron Ac't, ... the state act must be read in a way eonsistent with the federal act.._”
(Emphesis_added; internal citations omitted.));.m, 209 W. Va. at 654 (explaining that the
Canestraro rule is “entirely coHSistent with the fundamental law of our State”). The intent of the
West Virginia Legislature was to adopt a state'p.rogram to regulate surface mining, aud in order
to do so it had to adopt a program that 1s eonsi_srent With federal law. See DK Excavating , 209
W Va. at 411 n; 11 (noting rhat'the “Leéislature has el_ected to provide for, end the Executive
has oeted to apply for and has obtained approval of this state plan” aud ﬂrat “liltis for the
o Legislature and rthe' Exeeutive, uot this Court, to de-ter'mine when, and if, it is preferable to revert-
o federal regulatlon of rhls state’s surface coal acuvrtles”) In other words, ﬂus Court has held
that the intent of the West V11 ginia Leglslature in adopting the WVSCMRA was to adopt a law

that is eons1stent with the federal program.’

" To avoid the consequences of that settled rule, Goals Coal Company argued in
its response to Appellant’s petition for appeal that a federal court has somehow “effectively
overruled” this Court on.a question of state law, Speelﬁeally, Goals Coal Company crtes Bragg
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Accordingly, the intent of the West Vitginia Legislature when it enacted the
definition of permit erea must be plfesumed to hay’e been to enect a statute consistent with the
feder’al definition. .For the reesons explained elsewh-ere in this.brief, the plain language,
_regulatory history, legislative' intent, and common sense compel the conelusion. that, under
federal law, the boundarles ofa penmt area are to be deﬁned solely by the map submttted with
the application. Notw1thstand1ng any minor linguistic or grammatlcal dlfferences the West .
V1rg1n1a statute must be 1nterpreted to require the same. Consequenﬂy, the Circuit Court erred i in
' afﬁrmmg the final order of the SMB and concludmg that state law uses the markers and
monuments on the ground to -define the permtt area. The federal law limits the deﬁnition of a

permlt area to the apphcatlon maps By afﬁrmmg the SMB’s legal error on that pomt the

Ctrcmt Court places the state law in the untenable posmon of bemg inconsistent with the federal

v. West Virginia Coal Ass’ n, 248 F.3d 275 (4th Cir. 2001), for the proposition that the federal
statutes have “drop[ped] out” of the equation. Reliance on Bragg is misplaced forat least two
reasons. First, in multiple decisions issued after the Fourth Circuit hianded down the Bragg
decision on April 24, 2001, this Court has reaffirmed the principle that state surface mining laws
must be interpreted to be consistent with federal mining law. See Marfork Coal, 215 W. Va. at
745 (opinion issued on March 15, 2004); Antco, Inc., 209 W. Va. at 653-54 (opinion issued on
July 6, 2001). Consequently, Canestraro and its progeny remain good law.

_ The second reason that Goals Coal Company’s rel1ance on Bragg is misplaced is
that, even if this Court had not spoken on the matter post-Bragg, a federal court cannot overrule
the highest court of a sovereign state on a question of state law. That proposition is so
- fundamental to the tenets of federalism underlying the union of the fifty states that it scarcely.
needs to be supported by authority, but the United States Supreme Court expressed that
proposition precisely in Johnson v. Fankell, 520 U.S. 911, 916 (1997), by stating, “Neither this
- Court nor any other federal tribunal has any authority to place a construction on a state statute
different from the one rendered by the highest court of the State.” The Canestraro rule is
essentially a rule of statutory construction identified by this Court for determining the intent of
the West Virginia Legislature. See Canestraro, 179 W. Va. at 793, Syll. Pt. 1 (“When a
provision of the West Vlrgima Surface Coal Mining and Reclamation Act . . . is inconsistent
with federal requirements in the Surface Mining Control and Reclamation Act . the state act
must be read in a way consistent with the federal act.” (Emphasis added; 1ntema1 citations
omitted.)); Antco, 209 W. Va. at 654 (explaining that the Canestraro rule is “entirely consistent
with the fundamental law of our State”). Because of that state law basis for the Canestraro rule
no decision of any federal court can expressly or 1mp1101t1y overrule it. : '
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law,

3. TheLaw Requlres the Boundary Markérs on the Ground to Reflect the Boundarles on
' the Map, Not Vlce-Versa ' :

Further whatever question remams of what to make of the statutory mandates in
both the federal and state statutes that the perrmt area “shall be readﬂy 1dent1fiab1e by appropriate
markers on the s1te” is easr]y answer ed by reference {0 the state and federal regulations. The
performance standards of the West Vr_rgmza Surface Mmmg Rule prov1de that, “[p]rior to initial
disturbance, suitable markers made of durable material shall be established to permanently mark |
the perimeter of the area ur‘lder. perimjt ” 38 C.S.R. § 2-14.1(b). The federa1 permanent - | !
performance standards 1nclude a similar reqmrement See 30 C. F R.§§ 816.11(d) & 817.11(d).

“Those regulations are the regulatory codrﬁcation of the mandate in the deﬁmtron of “permlt
area” that the area “shall be readily identiﬁable by appropriate markers onthe site.”. W. Va.

: Code §22- 3 -3(q); 30 U. S C. § 1291(17) OSMRE made it clear that it understood the language

- in 30 U S.C. § 1291(1 7)to be a mandate rather than a definition, by explammg that the statutory -
.authority for its sign an_d markers rule included 30 U.S.C. § '12-91_( 17)—the provision of SMCRA

' that deﬁues “permit area.” 44 Fed. Reg. at 15,137. In other words, the surface mrning law and
regulations require that the applicant install markers that reflect the permit area boundaries as

shovvn on the map The permlt markers merely reflect the boundary estabhshed by the maps.

One of Goals Coal Company s w1tnesses admitted as much in the Goals Coal Ihearmg before -

the SMB. See Goals Coal I, Transcnpt of Mar 14, 2006, Hearing at50 (“Today you actually
would prepare the maps, and then go out and put the features on the ground preferably by survey

today ) (Testimony of Clarence “Toby” Walier)
Additionally, the statutes place the risk of an inconsistency between the markers

and the map on the applica:nt. The statutes provide that “[t|he surface-mining permit application _
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shall contain . . . [a }ccurate maps to an appropriate scale cIea:rIy showing . . . {t]he land to be

affected as of the date of the apphcation "8 W. Va. Code § 22-3- 9(a)(12) 30U.8.C. §

C1257(b)(9). The statutes further provide that “[t] Jhe applicant for a nemnt ora rev1s10n ofa

per_mlt, has the burden of establishing that the anphcatlon is in compliance Wlﬂl all the’

requirements of this article and the ruies hereunder..” W. Va. Code § 22-3-18(a) (emphasis - r
addéd); 30U.S.C. § 1260(a). C011sequent1y, it is the épplicant who bears the burden fo pi'ovide

accurate maps with its application.” To the extent that there is a difference between the maps and . -

8 The Court ShouId note that thls statute places the burden of prov1d1ng amap of
an appropriate scale on the applicant. Hence, Goals Coal Company deserves little sympathy
based on the scale of the maps that it submitted. The Circuit Court was inclined to cut Goals
- Coal Company some slack based on the scale of the map that it submitted, but nothing prevented
Goals Coal Company from subm1tt1ng a map w1th a sufficient scale to identify the boundary
without confusion. -

? That the applicant bears the burden to submit an accurate map also renders the

Secretary’s argument regarding “absurd results” baseless. The Secretary argued to the Circuit : i‘

Court that the statutes cannot be construed to define the boundaries of a permit area solely by the
_ boundaries indicated on the application map because that construction would lead to absurd

‘results in this instance. Specifically, the Secretary argued that the permit boundaries as indicated

on the map mclude an area of land that was never disturbed. _ _ 5

The “absurd” or “illogical” result described by the Secretary is not the type of
“absurd” result that the canons of statutory construction suggest should be avoided. Any -
“absurdity” that results from the application of the law as written in this case is the fault of the
map drafter solely. 1t is he who created what the coal company and the Secretary insistis an.
inaccurate map. West Virginia law places the burden of submiiting an accurate application—
mcludmg an accurate map—on the applicant, and, hence, the applicant bears the risk of any
“absurdity” that results from an inaccurate map. W. Va. Code §§ 22-3-9, 22-3:18(a).

Interpreting the statute to define a permit area solely by the boundaries indicated
on the application map does not necessarily lead to an absurd result in every instance. This
_ Court has embraced the view that “‘the absurd results doctrine should bé used sparingly because
it entails the risk that the judiciary will displace legislative policy on the basis of speculation that
the legislature could not have meant what it unmistakably said.” Taylor-Hurley v. Mingo
County Bd. of Educ., 209 W. Va. 780, 787-88, 551 S.E.2d 702, 709-10 (2001) (quoting 2A
Norman J. Singer, Statutes and Statutory Construction § 46:07, at 199 (6th ed. 2000) (footnote
omitted in Taylor-Hurley)). This Coutt has further explained that “[tJhe absurd results doctrine
_ merely permﬂs a court to favor an oﬂler\mse reasonable construction of the statutory text over a
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the markers, the apphcant is bound by the maps because the applicant was 1espon51b1e for -
subnntnng accurate maps. The markers for purposes of deﬁmng the “pern'nt arca” as a maiter of
law, are wholly nrelevant

4. Deﬁmng the Permlt Area Solely by the Boundaries on the Appllcatlon Map is Consistent
' Wlth Congressional Intent 4

That the meps should be the sole controlling factor is also consistent with -
Congress s intent When it enacted SMCRA For examp]e one of Congress 5 puqdoses was 1o
iensure opportunmes for meamngful public part1c1pat1on See 30 US.C. § 1202(1) One avenue
avaﬂable to the pubhc for participation is the review of surface mining permlt apphcatlons 50
’fhat the pubhc can fully comprehend the potennal effects of the proposed oper atlons The
applications 1nclude the maps designating the permit area, and the public 1‘e1ies on those maps in
7 assessing the proposed opera_tion’s potenﬁel e'ffects.. If the permit area were to include areas of

land not designated on the map, then Congress’s intent to allow public participation would be

‘more literal interpretation where the latter Would produce a result demonstrably at odds with any

oncewable legislative purpose.” Id. at 788 (emphasis added)

The result produced by interpreting the statute to require the boundaries of a
permit area to be determined solely by the application map is consistent with at least two
conceivable legislative purposes, First, as explained in Section V.C.5 of this Brief, defining the
permit area solely by the maps submitted with the application provides a permanent and static
way to 1dent1fy the permit area. The legislature could have conceivably sought to prevent a
situation in which the permit boundary is fluid, verifiable, and completely within the control of
the operator. Limiting a permit area to the area of land within the boundaries indicated on the
apphcatlon map would achieve that goal

: Second the leg1slature could have conceivably sought to ensure opportunztles for
" meaningful public participation. See 30 U.S.C. §1202(1). As expiazned in Section V.C.4 of this
Brief, although the public has access to the application maps, it does not have access to boundary
markers on the ground. By requiring the former to trump the latter, the legislature would ensure
that the public knew the full scope of the permit area when commenting on an apphcatlon Thus,
there are two conceivable leglslatlve purposes behind enacting a statute that requires the
boundaries of a permit area to be determined solely on the basis of the application map, and the
absurd results doctrine is inapplicable to this case.
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thwarted. Tl'rat is, the publre would never have the opportunrty to assess the effects of surface
mining operatrons in areas of land that are within markers and monuments on the ground but not
designated on the maps that are avaﬂable for public inspection. Congress had an acute -

“awareness of the severe difﬁcuity which local people frequently experrence in attemptmg to
investigate the nature of 1mpend1ng surface mine operations.” House Report 95 2 18 at 92 (95th -
Cong., Ist Sess ]977) To allow the boundanes designated on an application map—to which
the public has had accessm-to be overridden by the location of a physrcal marker on the
ground—to which the public has no aecess-;would thwart Congr ess’s efforts to respond to the
public’s mformatronal needs

5. Asa Matter of Common Sense, Maps are Permanent but Physical Markers are
: Transrtory

Deﬁnmg the permit area solely by the maps submitted with the apphcatron
| provides a permanent and static way to 1dent1fy the permit area. Physrcal markers and
monuments, however are nelther permanent nor static. Markers can be lost, can shrﬂ o1, more
nefarlously, can be 1ntentlona11y relocated. The facts of this case demonstrate the transient |

-nature of markers perfeotly See Goals Coal I, Transcnpt of Mar 14, 2006, Hearmg at 82 85

(Maroh 14, 2006) (testzmony of C1a1 ence Waller explammg that new markers may have been -

1 ' placed along the permrt boundary in late 1983 or early 1984 10 replaoe markers that “were
knocked down and had to be replaced”). The Iocatiolr of markers is solely within the eontroI of
the operator. The maps submi'tte'd with the application however .beoome part of the publio '
record and are not subject to neghgent or intentional alteratlon Rehance soIer on maps to
define permrt areas avoids the potentlal expansron or contraouorl ofa penmt area that could
-result if the physical markers and monuments on the ground controlled.

WVDEP’s misinterpretation of the _statutes and regulations not only conﬂicts_ with
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the plain language of all .(')f the felevanf iafovisions but .als'o Ieade to the absurd i"esuli: that the

' permlt boundary 18 dependant on mformatlon available only to the operator To cmnpound that
problem, the ‘operator could ehange the permlt boundary at will and there Would be no way to
verify the original boundary. That ‘would lead to the situation in which the permit boundery is
ﬂuid, unverifiable, and completely within the control of the onere‘{or.

6. Because ﬂlIS is 2 Question of Statutory Construction, Common Law Principles are
Inapplicable

It must not be forgotten that the legal questlon in this appeal is purelsf a question
: of statutofy construction. The Secretary made two common-law style arguments to the Board
~ and to the Clrcur{ Court that are ent1re1y irrelevant to the correct eonstructlon of the relevant
statntes. F;rst, the Secretary presented an argument that, to properly resolve this case, one must
divine the cartographer’s intent. Frankly, that argument is so Weak tha.t' it Warrants no response.
However, the Secretn1-:37 pefsisted in asserting" i;[ before the Cireuit. Conrt and‘VCoal Ri_ver

Mountain Watch expects him to assert it again to this Court."

' In fact, the Secretary argued in response to Appellant’s petition for appeal that
Appellant had somehow failed to perfect its appeal because it did not specifically appeal the
Board’s contorted reasonmg regarding the mapmaker’s intent. The Secretary is wrong. In its
petition for judicial review to the Circuit Court, CRMW assigned error to the Surface Mine
Board’s “affirmation of that portion of the West Virginia Department of Environmental
Protection’s order that determined that the proposal map submitted by Goals Coal Company as

“part of its Revision 9 application accurately depicts the permit boundary at the western end of
permit number D-66-82.” Petition of Coal River Mountain Watch for Judicial Review of the
Final Order of the Surface Mine Board in Appeal No. 2006-16-SMB at 5. - As this Court has

- explained, “[t]he function of an assignment of error is to bring a judicial ruling to the scrutiny of
the reviewing court and to provide the appellate body with an adequate recapitulation of the irial

- occurrences assigned as error.” Parker v, Knowlton Const. Co., Inc.; 158 W, Va, 314, 320,210
S.E.2d 918, 922 (1975). That is, an appellant is to assign error to a tribunal’s ruling, not to its

reasoning. Id. See also Marc Nelson Oil Products, Inc. v. Grim Logging Co.. Inc., 199 Or. App.’
73,75n. 1, 110 P.3d 120, 121 n. 1 (2005); Qak Crest Const, Co. v, Austin Mut, Ins. Co., 137 Or.

App. 475,478 0. 2, 905 P.2d 848, 849 n. 2 (1995) (“The trial court’s various reasons for its
ruling on the motiens for summary judgmient are not independently assignable as error. Rulings
must be assigned or cross-assigned as error, not the reasons for the rulings.” (Internal quotation
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There is absolutely no law that suppoﬁs the proposition that ;‘cartographer’e
intent” may override the plain meaning of federdl and state stctutes' and regulations. The
ccmprehensine regulatorj scherne created by Congress for surface mining sets _thé rules in thls '
area an_d_lcaves 1no room for an inquiry into the cartographer’s intent. A maplnaker’s intentkis
only rclevant 1n one area of 1aw——~pohucal gerrymandermg—%and it may not be relevant there for

long See Vleth V. Jubehrel 541 U.S. 267 (2004) (four justices announcmg that they Would

- reject the common test for whether a state has conducted its redistricting lawfully, which
included an intent prong and an effects prong). Moreover, in tnose cases the intent is not used_ to
identify the boundary between districts, but rather to determine whether districts were drawn
with an unlawful intent. Id. at 283-84.

A map isnot sufﬁciénﬂy ch a cc')nura-ct deed, or other written instrument to |
_ Jusufy a search for the 1nap1naker s intent. The written words in a deed, will, or contract are far
different from the objecuve symbols and fixed referents in a map. As Justice Hohnes put it, “A
word is nota crystal transparent and unchanged it is the skin of a 11v1ng thought and may vary
greaﬂy n color and content according to the circumstances and the tmle in which it is used.”
Towne v, Elsnel 245U.8. 418 425 (1918) In contrast, maps are relatwely objective and
constant, political or geologwa.l revolution notwﬂhstandmg

In all cve‘nts, even 1f 1t were proper to inquire into the cartographer’s intent, that
inquiry would be limited to the four corners of the map. West Varglma law: reqmres the
_observatlon of the parol ev1dence rule. That is, to determine the intent of the author of an

instrmnent, a court is limited to the four corners of the document unless the document is

ambiguous'. See, e.g., Supervalu Oneratione, Inc. v. Center Design, Inc., 206 W. Va. 311, 315-

marks omitted.)). As a result, CRMW S asmgnment of error in this admlnlstratwe appeal easily
encompasses all of the various reasons on which the Board based its ruling,
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16, 524 8.E.2d 666 (1999). The map submitted with the application for Surface Mining Permit

Number D-66-82 is not ambiguous on its face; so there'is no patent ambiguity. See Farmers &

Merchants Baik of Keyser v. F armers & Merchants Bahk of Kevser, 158 W. Va. 1012, 1017,

'2_167 S.E.2d 769, 772 (1l9'.75) (“A patent ambiguity is _deﬁned as one which is apparent upon the
face of the instfument.”'(Intemal quotation'merks .or_nit‘ted.). Nor is the map Iatehtly am'biguous..
A latent-ambiguity afises when the application of the terms of the instrument fo the real world
reveals that “the terms of the Wr1t1ng are equally apphcable o two or more objects.” 1d. (mternal
quotatlon marks onntted) For example 1f a contract were to prov1de for goods to be delivered to
“the green house on Quamer Street,” and 1f there were more than one green house on Quamer
Street, then a latent amb1gu1ty would arise.
 Here, elthough application of the map to the real world feveals that the end of
mine site marker is in a d.ifferent 1o.c'atio_n than indicated on fhe rh'ap, there is stﬂi no latent
ambiguity. As one courfh’as explained,
" An omission or mistake is not a[ latent] ambiguity. Parol evidence |
under the guise of a claimed latent ambiguity is not permissible. to
vary, add to, or contradict the plainly expressed terms of this
writing, or to substitute a different contract for it, to show an

intention or purpose not therein expressed.

Zilwaukee Tp. v. Saginaw Bay City Ry, Co., 213 Mich. 61, 70-71, 181 N.W. 37, 40 (1921). .

Because the current pliysical location of the mine site marker contradicts the plainly expressed

terms of the application map, it cannot establish a latent ambiguity. Further, “{i]nherent in this'

concept is that the aIleged latent ambiguity is not ereated by a party to the contract at issue.’

Kopf V. Lacey 208 W. Va. 302, 309, 540 S, E 2d 170 177 (2000) (Maynard J. dlssentmg) The '

problems here were creatod by one individual, who both drew the map and placed the- marker

Absent any cogmzable amb1gulty, the mtent of the mapmaker must be gleaned only from the
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face of the document. Consequently, even if the intent of the cartographer were a relevant
inquiry, that inquiry would have to begin and end with the rnap.

The Secretary’s second commOn-law argument is that he has reached the correct

: 1nte1pretat1011 of the law because it is consistent wrth the cornmon law of real property He

asserts that in common law physwal rnonuments supercede legal descriptions in deeds. Even
assumrng that that isa Valld common law rule of real property, it has no application to the
question whether a particular parcel of land is Within apermit area. The surface mining laws and -
regulations create a very complex and cornprehensive regulatory structure to be a_pplied to '
surface mining operations. There is no place' Within that structure for commeon law rules,
especrally when the regulatory structure unambiguously states that the maps deﬁne the perm1t
area, not\yithstandrng the location of physrcal rnarkers and boundanes Ct. 30 US.C. § |
1257(b)(9) (prov1d1ng that nothing in 1 the surface mining laws “shall be construed as vesting in -
the regulatory authority the jurisdiction to ad}udicate property title disputes™). The common law

of real property developed at a time before surface mining had even been conteinplated.'

. Congress did not intenid for the interpretation of the surface mining laws to be supplemented by

common law traditions that evolved to serve a wholly dlfferent purpose. The common law of

real property characterized by the Secretary evolved to resolve property dlsputes the surface -

mining laws were passed 1o, among other things “establish a natiOnwide program {o protect

socrety and the envrronrnent from the adverse effects of surface coal mming operations.” 30

US.C. § 1202(a). Consequently, the consisrency or 1nconsrstency of SMCRA with the common
law of real property is irrelevant,

Further, the proposition that an artiﬁcr al marker controls over a map is doubtful at

- best. Under West Virginia law, when dealing with unsurveyed lands such as those at issue here,
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a plat is given controlling weight. See Mylius v, Raine-Andrew Lumber Co., 69 W. Va. 346, 71
| S.E. 204 (1911) (holding that no rule of law prohibited the trial court from instructing the jury
that, in locating a particular lot; the jury .should conclude that the ot is located at the plaee

indicated on a plat, unless it helieved that the lot had actually been surveyect)' Clonch v. Tabit,

| 122 W. Va. 674,12 S.E. 2d 521 (1940) (stating the general rule that plats and maps control over
rother descnptlons) The Secretary has made no attempt to reconcile hls proposed construction
* with those aspects.of the comumon law of 'real property.

'_ 7. The Secretary Relies on chta in a Federal Administrative Decision that i is Neither
Binding Nor Persuaswe o :

The Secretary has argued that WVDEP’S proposed construction is consistent with

“federal case law.” The Secretary is wrong. He seeks to rely on a 1987 Interior Board of Land

Use Appeals (“IBLA”) de01510n to support his. theory that markers and monuments are relevant

| to determlnlng the extent of the permit area, but such reliance is misplaced. In A&S Coal Co.,
- Inc. v, Office of Surface Mrmng Reclamatlon and Enforcement, 96 IBLA 338 {April 7, 1987)
IBLA never concluded as a matter of law that phy51cal markers deﬁned the permrt area, Rather
| all IBLA decided in the opinion relied on by the Secrctary was that the OSMRE had not
established a prima facie case that the,op_erator had elist_nrbed areas beyond its perrnit boundaries.
Id. at 345. That holding was based on the sufficiency of the eyidence, not on a legal conclusion
that the op'erator had beenopereting within its permit a.rea. Id. .Q_SM had failed to prove cither ..
that th_e operator ,\%vas responsible for the_disturbance i‘nthe off-permit area or that the area was, in

fact, off-permit. Id. The former failure would have been a‘ sufficient basis for IBLA’s holding.

| Any statements regarding the permit ‘boundaries were dicta. Conseqguently, the decision is too
weak a reed to support DEP’s theory.

Furthermore the boundary issues present in the IBLA case are drstlngmshable



frorn those in thls case. Frrst OSM had approved a revision of the permit boundary to include

the off-perrmt area, and had received a map so mdlcatlng Id at 344-45. In this case, nerther the

Secretary nor any of his predecessors has ever approved a revrsron to the western boundary
Second the d1sturbed area at issue in the IBLA case was not unsurtable for nnmng That is, it
was within OSM’s power to approve mining oper BIIOI’IS in that area. In contrast, the dlsputed

area in this case is unsuitable for surface mining operatlons because it is within 300 teet of

| ~ Marsh Fork Eiementary -W. Va. Code § 22-3- 22(d)(4) 30U0S.C. § 1272(e)(5) Hence it wouid

be unlawful for the Secretary to revise this pernnt to include the drsputed temtory In sum, not
_ only 18 A&S Coal not binding precedent it is not partlcularly persuaswe either |
VL. RELIEF PRAYED FOR
In surn the C1rcu1t Court erroneously concluded that the locatlon of the phys1cal
boundaly markers deﬁned the extent of Goals Coal Company S permlt area and, as a result, erred
in afﬁrmnlg the trnal order of the SMB Accordmgly, Coal Rrver Mountain Watch respectfully
requests that the Court reverse the final orde1 of the Cireuit Court. and remand th1s matter to the
Clrcuit Court with 1nstru_ctlons to reverse and remand the final order of ﬂle SMB.
| Respectfully suomitted,

Coal River Mountain Watch
By Counsel -

ot ﬁyﬂn»@»ﬂ*"”?y
“Dérek O, P/Bney (W, Va. Bar No. 10223)
Joseph M. Lovett (W. Va. Bar No.£926)
Appalachian Center for the Econ my and the Env1ronrnent
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