IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINTA

STEPHANEE R. TIMMERMEYER,
Seeretary, WEST VIRGINIA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,
Appellant/Cross-Appeliee,
.v- - i o Civil Action No. 07-AA-27
- IR 7 ~ (Consolidated with §7-AA-56)
S ' ' Judge Louis H. Bloom _ ' :}
- GOALS COAL COMPANY, ' _ _ : ‘ '

Appellee,

and

M
B A and

COAL RIVER MOUNTAIN WATCH,

/

Appelles/Cross-Appellant.

' ORDER AFFIRMING

THE MARCH 13, 2007, -
"ORDER OF THE SURFACE MINE B@A,RD
Onthe 13thday of J ulfy 2007, came the parties, by their respeqfive counset, for oral argu;ﬁént
~ inthe abové-s‘éde:_d consolidated administréti_ve appeals relatmg o the Final Order of the Surface
‘ VMine Board, dated March 13, 2007 (hereafter “SMB Ordes™). Thé SMB-Order resolved issues that
- arose Wheﬁ the appéﬂee, Go_'ais Cbal Co_mpany_(hereaﬁér “Goals Coal”.)', requested. that appellant
West Virginia Department of Enﬁronmental Protection (hereafter “DEP”) approve a permlt revision
(hereafter “Rewsmn ™M that ﬁould al]ow Goals Coal to build a second coal storacre sﬂo on the

_ property where Goals Coal was operatlnG under Permff No D- 66 82. DEP and Coal River Mountam

Watch (hereafter “CRMW ”) each filed an administrative appeal in the Circuit Court of Kanawha

County challenging different aspects of the SMB Order. These appeals-have been consolidated for-

hearing and decision under Civil Action No. 07-AA-27.
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Dwring o_ral argument on July 1.3, DEP appeared by cQunseL ’fhomas L. Clarke, CRMW
| appeared Ey counsel, Derek O, Teaney, and Geals Coal appeared by counsel, Robert G.‘McLlu'sky.
The. critic.al facts ére not disputed. Rather; resolution of this consoli.dated.ap}.)eal pivots on disputed
questions of 1aw'; .Speciﬁcaﬁy, DEILD challenges whether the Surface Min_e Bea.rd. {hereafter “the
SMB™) éonecﬂj‘ applied the provisions of West Virginia que sectioné 22-3-1 et seq., and rziore
particularly section 2_2~3—22(d‘)(4£ in deciding that DEP should have grailted Goals Coal’s Revision
9 énd allowed the company to build a second coal s_toragé silo on the permitted property: For its iaél’t:
CRMW .chalienges._whether the ‘SMB ‘erre_d in accepting and approving an amendad map of the area
cove_red by Pemnt No. D-66-82, where the western boundary of the permitted area was established
bf reference to an er;dwof-miﬁe-s'ite marker Iﬁreviously instalied by the engineer who submiﬁed the

original permit applicafion in the 1980's.

Having reviewed and given due consideration to the record, the memoranda of the parties, -

the érguments of counsel, and the pertineni law, the Couit is of the opinion that the Final Order of

the Surface Mine Board, dated March 13, 2007, should be afﬁl‘méd for the reasons set forth more

fuiiy below.
o FACTUAL AND PROCEDURAL BACKGROUND
~ This a;_jpeal has its geﬁesis m the Revision 9 application sﬁ_bmitted fo DEF by Goals Coal.
As noted, Goals Coal sought this reffi'sicm to Permit No. 'D-§6—82 to allow the company té clo'n_struct‘
the second of two coal storage silos at the j:rrocessing, st01'age, and loading facﬂity Goals Coal
opefates undef said permit.
Surface mining activities and permits are regulated by DEP undef the West Virginia Surface
| Co.al Mining and Reclamation Act (“the S.CMRA”)'. W.Va. Code §.§ 22-3-1_82‘ Serq. Passage of ?he

SCMRA ushered in a new era for the coal industry by requiring coal operators to submit detaﬂed
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a_pplica‘cibns to obtain i:oerrriits to conduct i‘nininé operations or to revise an existing permit. When
_ sub_niitﬁng an ofiginal permit application, a coal 6perator 18 fequired to ingiude, among a myriad of
other things, A map deiiﬁnitixég ;the boundaries of the area to be covgred by the pemﬁi and a plan for
reéclaiming the propei‘ty to restore it to either its origt'mal use or a higher use; W. Va. Code § -22-3-9
aﬁd 10 (2007). When & permit is gfanted; the miningI activi_ties are iimited to ﬂ.ae' permiit area, as
r‘eﬂer:,ted‘ on the map éu};mitted with the a_pplicétion.

There has been coal mining activity on the property covered by Permit No. D—66—8:2 since
'apﬁroximately 1975; prior to the enactment .of the SCMRA. Armco Steei Company (hereafter
“Anmeo”) applied for the first reciu_ired surface mining permit for the subject property in 1982.
Thereafter, Goals Coal succeeded to the permit in the mid-1990s.

1582 Permit Map
The original 1982 pé:rmit. application mciudéd a map (hereafter ;‘Perznjt Map™) .that was

pi’epared by Clarence Waller (hereafter “Mr, Waller”), a registr::red préfessional emgiheer and

lic’ensed land surveyor who worked for Armeo. Using a Umted States Geologlcal Survey (hereafter .

. “1 Yc:§GS ) map, Which was enlarged to g l"= SOO’ scalé, I\ﬁr Waller skeLchad by hand, the line
enclosing the permit area. His mtenmc_m was to include those areas that Armeo had already disturbed
when it developed its origi.nai_ coal inreparatiqn facili’q'f at the site in question.

Before he pfepare’d the Permit Map, Mr, Waller had in_stél]ed a permanent end;of—mine-site
marker at the westem. boundam; of the area that Armco had originally blasted in order to pi‘epare the
site for coﬁstrucﬁoh of a railway -tlrack serving its ﬁreparation facility. This dis‘;urbed area was
readily visible due 1o the highwall that reﬁained after the blasting was completed. Mr. Waller then
referenced the permanent marker on the Permit Map to establish the western boundary of the permit

ares. See 1982 Permit Map (attached as Exh A to Goals Coal’ Resp. Brief 6£ 19/07). As recently
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| ag 2006, ML Waller was able to confirm that thé marker he h.ad‘ instatled, at the western boupdary,
was still in its original 1o¢ation. |
The First Silo

" In 2003, Go_a_ls Coal bbtai’ned a permit re\ris;ion that ai_lov?ed it to construct a coal storage silo
(hereafter “First Sﬂo’f) within the permit area. The fir;t Silo was built within Th¢ boundazy of the
ori ginai permit area. HoWevér, | it is located withiz;' approximately 240 feet of Marsh Fork
Elementary School. ﬂ |

| fhe Sgcanﬁ Silo-

In 2005, Goals Coal submitted its Revision 8 request: If granted, Revision 8 would have

allowed Goals Coalto build an additional sﬂ,tf) {(hereafter “the Second Silo”)'Within 300 feet of Ma;sh

| .Fork Elementary School. Initizlly, .Revision. 8 was approved. However, shortly thereafter,. DEP

. rescinded its appro%ral based on inconsistencies in maps submitted over the vears by Goals anl n :
- connection with the company?s various permit revision r.e_quests,.

Ultimately, Goalsr Coal ”apﬁea]'ed DEP’S"resciséion c:rdf:iw to fhe SMB. The CRMW, a ﬁon—
proﬁt memBership organization concerned with social, ecénomic and enviro'nmental justice'in the
southern coalfields of West Vlrgnna intervened in the matter. The only issue in the appeal of
Revision g was Wbe Lher Goals Coal had adequatel y demonstratvd that the prc;posed locaﬁ on of the
Second 8110 was Wlthm its permit boundary. | | '

By final order dated,Ma}.f 15, 2006, (hereafter “the May 15 Order”) the SMB affirmed ?:_he

+ DEP’s rescission because of inconsistencies in maps subnﬁtted by Goals Coal. May 15 Crder, 97
'Noﬁng | that the location of the 1981 ehd-of—ﬁlihe—site rﬁarker was significant and ;‘éhould be
| : consid:re_d by [Goals Coal] and the DEP”, the SMB fur’Fher ordered Goals Coal to submit a ﬁew :rriap ,

showing the ofigina.l permit boundary, along with a plan for installing permanent markers along the
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western edge of the purzmtted area. May 15 Order, ﬁTﬁT 8 through 10 (Exh. B to Goals Coal’ Resp.
Brief 6/4/07). No party appealed the May 15 Orde*‘
Revision 9
"Th.ercéafter, Goals Coal submitted Revision 9, again seekiﬁg DEP’s ap_proval to build the
Second Silo. This application wé_s accpmp.am_ed by & newly prepared map of the permitted area,
which i‘elie& upon the eﬁd-of~mine—site markers ié define the western Eouﬂdafy. ' Thel_je is an
butstanding question regardiﬁg the accuiaciy of the Iopation of a bridge crossing the Marsh Fork of

the Coal River on the eastern end of Goals Coals’ permit area depicted on said map. _Thafdisputed

portion of the map, however, does not pertain to any of the issues in dispute in this administrative -

appeal. Therefore, the accuracy vel non of the portion of the map depicting the bridge’s ‘iocati{m
need not be resolved herein.
Asmemorialized in an order issued on Augﬁst 11, 2006 . (hereafter “August 11 Ordef”) DEP

determined that the pertinent portion of the map submitted with Goals Coal’s Revision 9 application

 illustrates that the location for the proposed Second Silo falls within the boundaries of the original

permitted area, as reflected in Mr. W aller’s Permit Map. N onef.heiess DEP also determined that it

could not grant the requested revision because the Second Silo ché not qualify for the “existing

operation” ex.ceptmn to the prohibition against conduct}ng mining operations within 300 feet of a

schoql. August 11 Order at 4-6.

Under the SMCRA , certain areés ére declaréd unsuitabie for sﬁrface mining, including land :

within 300 feet of schools, public buildings, and other designated structures. 'W.Va. Code 22-3-
22(d). There are exceptions-, however, to the prohibition of mining' in these protected areas,

including the “existing operation” exception described more fully below.
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Appeals to the SMB-

CRMW appéaied to the SMB, chaiienging that portion of the August 11 Order wherein DEP ‘

. determined that ‘fhe_ end-of—mine—éite marksr shown on the Permit Map could be used to establish
the western boundary of the D-66-82 permit ares, CRMW argued that the permit boundary had tq

be determined solely from the Permiit Map, without reference to the “end of min€ site marker.” As

memorialized in the SMB Orders at issue herein, the SMB resolved this issue in favor of _DEP, '

holding that
the DEP determination that the proposed map submitied with Revision 9 accurately
depicts the permit boundary on the western end of permit number D-66-82 and ... -

approving the placement of permanent boundary markers at the location of the end
of mine site marker and along Marsh Fork, as shown in the proposal map for

‘Revision 9 is lawful, reasonabie and supported by substantial evidence.
SMB Order at 12, -

.,Goals Coal also appealed the August 11 .O?der to the SMB. The _iss'ue raised by Goals Coal
éénte:red‘ 'a%our;d the followmg prévisiom of the SCMRA, upon which DEP .relied in denyirig
permiésionfor_ the Second Silo: |

(d) After the i:hird. day of August, oﬁe thﬂﬁsand nine hun&reﬁ seventy-seven, aﬁd

subject to valid existing rights, ne surface-mining aper_ations, except those which :

existed on that date, shall be permitted:

[wlithin three hundred feef of any public building, school, church, community or
nstitutional building, public parl, or within one hundred feet of a cemetery].]

W. Va. Code § 22-3-22(d)(4) (emphasis added).

There is 'no. dispute that the Second Silo_would-be_buirl.t within '300 feet of Marsh Fork
Elementary School. However, Goais Coal claims that it is eﬁtitled to the statutory “existir_lg
operation” exceptibﬁ to the 300-foot restrictio,ﬁ that i_s. availélble to surface mining opefations that

were in existénce on August 3, 1977,
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Both the First Silo and the Seoond Silo would be used to stockpile coal and then load it onto
railcars f01 shipment, As set forth inits Angust 11 Order DEP reasonud that Goals Coal could not

rely upon the * e:flstmg operatlon exception because neither Goals Coal nor its predecessors had

stockp led coal or loaded 1’[ onto rallcarw at the specific 10"‘&‘51611 Whﬁly Goals Coal proposed to build .

the Second Silo, August 11 Old&h at 4-6,

Goals Coal argued that DEP's apnhcauon of the- “ex1stmg operation” prowsmn of West
Virginia Code section 22- 3 22(d) was 100 narrow and that such a restrictive reading would
.effectzvely “fregze® operahons 1o old technology umeasonablw inhibiting normal operational
c_hanges that the Ies:rislatura intendéd to ailow |

- The SMB resolved this issue in favor of Goals Coal. In eXplammo its reasoning, the SMB
acknowledced that the Supreme Court of Appeals of West Virginia has directed that “courts should
construe exceptlons to the statute [i.e., the Surface Coal Mlmng and Reclamatlon Act] narrowly.”

SMB Order at 12, §28 (quoting Cogar v. Faerber, 371 SE2d 321, 324 (W. Va. 1988)).

Nonetheless,; the SMB rejected the narrow interpretation espoused by DEP, namely that the existing_

operation exception only extended to the exact types of surface mining activities that were in use
at .the site on August 3, 1977, SMB Order at 12, 27 (emphasis addéd)_ |

Rafher like Go}dilocks: tﬁé SMB found DEP’S reading of the exception'to be too néfrow.
while it found Goals Coal’s readmg ofthe excepnon 1o be too broad with both having the potential
to “lead 10 absurd results.” SMB Order at 12, §30. Tt appears that dissatisfaction with the parties’
respective analyses of the existing operation exception led the SMB to create its own analysis, for

which it does not cite any statutory basis. Specifically, the SMB made a unanimous determination

“that the appropriate analysis is to determine if the activity exists anywhere on the property., then the |
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guestion is whether it can be moved into the protected area [7.¢., within 300 feet éf a _school] without
plﬁcing & sipnificant burde.n on public health and the_ énvironment.” sMB Order at 13, 931.

Netther DEP nor CRI\/F\‘)’\Jr were fully satis.ﬂed with the SMB Order. On March 15, 2007,
D EP filed its a‘opeal Cwﬂ AC’[IOII No. 07-AA-27, challmgmg the SMB’s determinatlon that Goals
. Coal could bmld the Second Sﬂo Then, Q_n April 11, 2007, CRMW instituted an appeal, Civil
Action No. 07-AA-56, challenging the SMB’s decision regarding the use of the end-of-mine-site |
mérker to determine the western boundéry_ of the pennit{ed. area. These are the two legal issues that
are before the Court in this Coﬁsoiidated. appeal, |

 STANDARD OF REVIEW

ﬁm appeai from the SMB 1s brought pursﬁaﬁt ’cG the provisions of the West Virginia
Administrative Procedures Act, West Vlrgima Code sectlon 29A-5-4, W Va. Code §§ 22B-1-%(a).
and 22B- 4 -3. ln reviewing a contested case, this Court |

.may affirm the order ar decision of the agency or remand the case for further

proceedings. It shall reverse, vacate or modify the order or decision of the agency if

the substantial rights of the petitioner or petitioners have been prejudiced because the -

administrative findings, inferences, conclusions, declslon or order are:

(1) In violation of constitutional or Statutofy pl‘GVlSiOIlS; or

(2) In excess of the statutory authority or jﬁrisdiction of the agencjf; or -

‘ (B}M-ader upon unianul procedures; or
(4) Affected by other_error oftlaw;' or

- (8) Clearly wrong in view of the reliable, probative and substantlal ewdence on the
whole 1ecorci or

{6) Alblirary or caprlclous or characterized by abuse of discretion or c]eariy
- unwarranted exercise of discretion.

W. Va. Code § 29A-5-4(g)."
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‘Nhl’l regard to the review of factual fi findings and legal conclusions made b\ the SME, this

Court reviews questions of law a’é nove, waereas findings of faei are accorded deference uniess such |

. findings are clearlv wrong. eyl pt 1 Muscafe!i v. Cline, 196 W.Va. 588 (1996)
FINDINGS OP FACT

The Ceert hereby fmds‘as foliows:

L. Priorto August3, 1 977, Armeo was engaged m SUI'faCG mining operauons on property
that was subsequently permitted under Permit No D-66-82.

| 2. | After West V irginia iﬁjﬁiemented apermitting program for surface mining operations,

Armco submitted an application fora permit for the aferementior_led prepertji on which it was already
conducting surface mining aeﬁvities. | o | | -

5 . Included with said applieatien was ﬂle-Perrﬁit Map prepared by Mr, Walier, Who Was
a registered prelesswnal engineer and licensed land surveyor employed by Armeo.

4, Mr. Waller used a USGS map to a 1" = 500° scaie upon theb he delineated the

property that Armco was asking to be meludea within the permit area This eneompaﬂsed the areas

that Armco had already dlsturbed on the Subject property.
5. The Perzm‘[ Map contamed a reference foan e’nd-of—m_ine-site marker that Mr. Waller
had aiready installed at the western boundary of the area Armco had originally blasted in order o

: pI'E:paI'e the site for construction of & raﬂway track for eoal transportation.

6. Mr Waller was able to ascertain that, as recently as 2006, the end-of—mme siie marker |

was still in its ongmal location. The location was reco gnizable because it was located near an extant

highwall that had been created when Armeo blasted to create the railway bed_.

7. Goals Coal 1s a suceessor to Permit No. D-66-82.
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8. 'On or about June 30, 2006, Goals Coal submitted, for DEP’s approval, Resfision 9
to Permit No, D-66-82. If granted, Revision 9 would aliow Go Is Coai to construct 2 Second do
on 'th'e permit'ted property but within 300 feet of M““sh Fork Eiemerxtary SGhOGJ.

9.  The Revision 9 appheatlon oontamed arevised map (hereafter ‘Rewvised Map”) that |

- was mtended to cure lnconszstenoles that appeared on the face of different maps that had been
subrmﬁed to DEP over the years as parts of various revision requests _
-‘ 10, As reflected in the order issued August 11, 2006, DEP approved the Revised Map.

11. DEP found that the proposed looatlon for the Second Silo fell Wlthln the penm itted

 area, -
| 12. Nonetheless DED refused to grant Revision 9 on the grounds that, beoauso the
proposed looe‘oon for the Seeond Silo had never been used to Stookpzie or load coal, the existing
- operation exemption of the.SCMTRA as contamed in West Vlrglma Code section 22-3- 22(d), did not
relieve Goals Coal fros om the prohibition against conducting surface mmmg opera‘tlons within 300 feet
of a sohool
13, Goals Coal appealed fo the SMB chalienging DEP’s refusal to grant the Revision 9
applioation_. | |
14, CRMW also eppealed io the SMB from DEP’s Angust 11 Order, challenging DEP’S
accep’canee of the Revised Map. CRMW esserte.d that the permit boundary must be gleened from
- the lmes drawn on the Permit Map without reference to the end-of-mine-site mmker
| 15.  TheSMBis composed of seven members appointed by the Governor. West Virginia
Code section 29B 4~ l(b) mandaies that the SMB be composed of members drawn from each of the

following areas of exper’ose D elwlromnen’ial advooacy 2) modern forestry; 3) agriculture; 4) water
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pollution or conservation; 5) mining; and 6) eﬁgineering. The fina] member serves as a
representative of the general public.
16, The SMB conductﬂa a consclidated de nove evidentiary huarmg onthet Lwo appc—:cls

The pames however included the evidentiary record pre kusly developed in Appeal No 200"~~2,}-

SMB before the SMB in connection with Goals Coal’s Revzsmn 8 zequest Specifically, the |

transcmpts of the Revision 8 hearings, Wh1ch were held on. I\/Iarch 14 and March 15 2006, were -

mcorpcnated, by reference into the. -proceedings rel-a‘cing 1o Revision 9

| i?. The SMB unammously affirmed DEP’s der3131on that the map bubmlt’red w1th the
Revision 9 proposal accurately depict:, the permit boundary on *ﬁhe western end and that the end-of-
_ _' mine-site marker depmted onthe 1982 Permit Map estabhshes the western boundarv ofthe permxtted

' ared. SMB Order, at 1-2.

18. . In affirming DEP’s decision on the pezmit boundaries, the SMB relied upon the

definition for permit area set forth in West Virginia Code section 22 3-3(q), which allows perm_t

boundmles to be determined by reference to both maps and appr oprlate markers on the site. SMB

Order at 7, 9913-14. In this case, Goals Coal’s Perm_lt Map Was_drawn with reference to, and

re}ian_c.e up.on, the i‘oca’tioﬁ éf‘ the end-of-mine-site marker installed.by' Mr. Waﬂér Further; fhe

i SMB noted that the scale of ’she Permlt Map makes it dzfﬁcult to precisely locate boundaries abse:nt
relza.nce on such markers SMB Order at 7, 915,

19, CRMW appealed the SMB’s decision on the bqundaz'}f islsue,l
20. . The SMB reversed DEP’s denial of Réﬁsion 9, rejectilig DEP’s limitation of fhe

“existing operatzon exemptlon to the preclse activities that had previously taken place within the

300-foot restrlcted area around schools and other protected structures. SMB Order at 12, § 27 -

(emphas_ls added}. Itlikewise rejected Goals Coal’s contrary suggestion th;at simply because anytype
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of surface mining had occu_rréd ina prote_ctéd area prior fo 1977 ( such as road construction) ﬂ}@ﬂ the
mine operator, .could utiiize that activity to claim that én entirely new 'operaﬁon V(such as a
mou_ntain’top renﬁoval mine) qﬁaliﬁed for the “existiﬁg'operétion” p’rovisien; SMB- O:rderrat 11-12,
- 24-26 | |
21, | The SMB developed and éppli_edi’cs oWntest to determine whether Goals Coal should
be allowed to build the Second Silo. SMB Order a1 12- T3 9929 - 31, Under the SMB s test, a
| perml?ee clalmmg an eaistmcr opelatlons exvmptlon and seekmg i revzszon that Woula tai«;e place
within a staf"utorﬂy protected zone of a perzmtted area, must
a. propose alterations thatare “partand parcel of the sarhe ‘existing operation’”’;
b.' establish that the same type of activity (here coal storage) has previously been
conducted somewhere within the existing permit area; and
c.  establish that allowing this pre—existinﬂ activity to be conducted in ?h’e
protected areas will not place a significant burden on public neaith
SMB Order at 12-13 99 29 - 31.
22 The SMB found that the Second Sllo proposed in Remsmn g apphcatlon 18 a too]
for decreasmg and minimizing dust[ I SMB Order at 13, 95 32 - 34. |
3. The SMB concluded that Goals Coal’s Revision 9 application mét the foregoing

criteria for application of the existing operation exemption. SMB Order at 13, 1932 - 34

24. Appeals from the SMB Order were brought to cireuit court by DEP and by CRMW. |

DISCUSSION
Western B(;undary of Permitted Area
CRMW maintains that the SMB erred in affirming DEP’s approval of the placement of

permanent boundary markers at the end-of-mine-site marker on the western bdtmdary. CRMW
-12-
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Patition for Judicial Review, .ﬁ{lg ' Chéréaﬁer.“CPd\/IW Peﬁtion”). Also, CRMW asserts that the
SMB erred by concluding that, under federal and state Jaw, the permit bo.mdar} 15 determined bv _
bounaary markvrs and not solely by the original Permit Map submitted by Goals Coals. CRMW
Petition at ﬁ]l g CR_MW however has faijed to prove ﬂ1a’[ the SMB Order 13 subject o any of the
potentlal defvcts enumeraaed in the APA, Wes’[ Vlrglma Code section 29A-5- 4(g)

_ As the SMB correctly noted, state and federal law both approve of the use of an approved -
proposal map and boundary makers at the site, to determine the Demut area. Pursuant to West
Virginia Code section 22 3- 3(q) a permit arca is “ﬂle area of land md1cated on the approved
proposal map sumetted by the operator as part of the operator S apphcaﬁon showmg the locatlon of
perimeter markers and monuments and shall be readliy 1dent1ﬁable by appropr%ate marlgers on the

site.” See also 30 U.8.C, 1291017 (2-000).

In thig case, the ori ginal Permit Map referenéed the end-of-mine-site marker -installed by Mr.,

Wall@r to establish the western edge of the area disturbed by Armco Whiile it 111'ay. nbt have-been
- perfectly depicted in the manner CMRW would have preferred the western boundary was
mdicated’ on the Permit Map by reference to an “appropriate™ marl{er Therefore, the statutory
reqmrements of West Virginia Code section 22-3- 3(q) were satisfied. Accordmgly, that portion of

the SMB Order addressmg the western boundary of the area covered by Permit No. D-66-82 must

be affirmed.
| The Existing Operaﬂom Exempﬁen'

DEP argues that Goals Coal’s constraction of the éééond Silo within 300 feet of Marsh Fork
' Eiementaﬁ is statutorily prol.libitred under the SCMRA, contained in West Virginia Code section 22-
3-22(d). In support of this argument, DEP notes that neither Goals Coal, nor its predecessor, used

the area contiguous to the elementary school for coal storage or loading operations prior to the
-13- 5 :
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pivotal date of August 3, 1977, Because the proposed Second Silo site would be used for those
purposes, DEP claims that the pre-existing operation exemption is inapplicable to Revision 9, despite

DEP’s prior approval of the First Silo.

Conversely, Goals Coal argues thaf the statutory prohibition against conducting surface

mining operations within 300 feet of the elementary school does not apply to the properfy covered

by Permit No. D-66-82 because Armeo was conducting surface mining activities on the permitied

ared on August 3, 71'9‘77._- Asa éons_equénce,, Goals Coal claims that it is entitled to the beneﬁt of T;he
SC‘I.\’IR_A’.S..“CXiStng ope:ratién_” exemption th'cﬁ is afforded _to‘ surface mmmg operations that were
extant as of that date, There is no dispute that if Goé:is Coal ;:ouid succes.sfully’ clairﬁ entitlement to
the “existing operation™ e}i emp.tion;. there would no longer be a statutory .impediment to constrﬁction
~ of the Second Sﬂé, desp_ite thé fact that it would be built_'_within BOO_feet of Marsh Fork Elementar}:‘
School, R -

Essentially, the part'ies’ dispute centers on the definition of “surfice mining operations” in

the SCMRA.- The definitional section of the SCMRA provides, in pertinent part, that “surface

.mining operations” are

(1) Activities conducted on the surface of lands for the removal of coal, or, subject
to the requirements of section fourteen of this article . . .. The activities include:
Excavation for the purpose of obtaining coal, including, but not limited to, common
methods as contour, strip, auger, mountaintop removal, box cut, open pit and area
- mining; the uses of explosives and blasting; reclamation; in situ distillation. or
reforting, leaching or other chemical or physical processing; the cleaning,
concentrating or other processing or preparation and loading of coal for commercial
purposes at or near the mine site; and ' '

(2) The areas upon which the above activities occur or where the activities disturb
the natural land surface. The areas also include any adjacent land, the use of which

is incidental to the activities; all lands affected by-the construction of new roads or
the improvement or use of existing roads to gain access 1o the site of the activities .
and for haulage; and excavations, workings, impoundments, dams, ventilation shafts,
entryways, refuse banks; dumps, stockpiles, overburden piles; spoil.banks, culm -
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banks, tailings, holes or 'depressions, repair arees, siorage areas, processing areaé,
shipping areas and other areas upon which are sited structures, facilities, or other
property or materials on the surface, resulting from or incident to the activities],]

- W. Va Code § 22*3-3(u)fexclusions omitted) (emphasis added).

. Based upon the above-quoted statutory iénguage, DEP argues that, becanse “surface mining
operations” are first defined as “activities” all mining activities that were not in place on August 3,
1977, are prohiﬁited within thé 300-foot restricied area specified by the SMCRA. Goals anl, on
the other hand, argues that the term “surface mining operations” is not imited to ac’{iirities, but also
includes “areas” of llahd' disturbed by mining. Therefore, if an area was used for mining prior to
- August 3, _i977; that area of land qualifies for th'é. “exist_ing operation” éxception as to all types of
surface mining opefations.-

The SMB did not agree with either parties’ interpretation. Rather, the SMB found that the

"‘appropriate analysis is 1o determine if the activi_ty exists anywhere on the property and, if it does, |

if it can be moved into the protected area without placing a significant burden on public health and

the environment.” SMB Order at 13, 931 Although the SMB’s “significant burden” test does not -

| ‘appear to have any legal basis, this Court nead not address that test because the SMB’s analysis-

I

focusing on whether the activity existed anywhere on the property on August 3, 1977-is supported

by the SCMRA’S definition of “surface mining operatibns” as both “activities” and “areas of land.”

CONCLUSIONS OF LAW
The Court hereby concludes as follows:
1. . This Court ré\{iews the_SM:B Order under the “judicial review of contested cases”
pre.vi_s._ion ofthe West Virginia Administrative Procedures Act, West Virginia Codé section 29A_-5—4 X

See W. Va. Code §§ 22B-4-3 and 22B-1 “9(a) (2007)7. Conclusions of law are to be reviewed for
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simple error while findings of fact are entitled 1o amoredeferential standard. W, Va. Code §29A-5-

' “BOUNDARY DISPUTE” ISSUE
2. The parties agree that the location of a pPrme boundary turns on the donmtlon of
“permit area,” which is defined by the SCMRA as follows
(q) “Permit area” means the area of land indicated on the approved
proposed map submitted by the operator zs part of the operator’s
- application showing the location . of perimeter markers and
monuments and shall be readily identified by appropriate marlcors on
the site. ' _ :
h W, Va, Code § 27—3 3(q) CRMW argues that thls statute reqmres DEP to rely solely on the
sketched permit boundaries drawn by Mr. Waller on the 1982 Permit Map and to ignore the |
_objec’twely locatable end-m-zmne~51te markers altogether Essentially, it -argues that the map -
“trumps” the marker. |
~ There is 10 néed to oonsicler.in this case whether an unsurveyed line on amap “tromps” a
- marker., I—lere, the 1982 Permit Map clearly depicts ano relies on the “end of mine site marker” to
“establish the objectwely locatable western edﬁa of the permltied areas. Thus the marker is a part
of the map and the two (map and marker) are not dlvoroed from one another, as CRMW argues.
Because the map deplots and relies on the end- of—mme-sf{e marker: the map and marker are not
separate, divigible indicators, .Rathez, having been mcorpora‘[od into the Permit Map, there end .of—
' mine-site marker serves as an appropﬂate indication of the boundeu'y Ime even though the line on the _
map was sunply hand sketched, |
. Tlns construction is clearly cons1sten1: with, and required by; the language of W est Vlrgzma

Code section 22- 3—3(q) which prov1cles that permit application maps are to show the location of

monuments The arguments of CRMW Wlnch portray thls asa s‘!:rug gle between the “ma,p” and the
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"‘m_ark_er” are therefore irrelevant to thﬁ discussion, This is particularly true in light of the fact that
the ori gmal marker mstallcd by Mr, Waller still remains in ity orrgmal _locariorr. Mcrcovcrz as the
SMB observed, CRMW’g argumcct ignores the practrcal reaiities of the mapping rcaurrcd by DEP’s
regulations and historic practices. The scale of thc mapc required by DEP’s rcgulatrons m 1982
srmply did not provrde sufficient cldrrty to be able 1o accurately locate on the ground a sketched,
unsurveyed line without resort 1o pre- 1ns*“allcd markers of the sort Mr. Waller mstaﬂcd and
referenced on the’ 1987 map. See SMB Orderﬁ' 15. _ |
“EXESTENG OPERATIONS” ISSUE

3. DEP arguies that the defm,ttron of ‘surface mining operatrons set forth in the

SCMRA ‘West Virginia Code section 22-3- -3(u), clearly and unamblouously limits the scope of the

“existing operations” provision Wl’chrn the protected zones to. precisely those same activities that

- occurred before August 3,1977. In this case, Goals Coal and its predecessors used the proposed

location of the Second Silo for the coristruction and operation of 2 rail line to transport coal from the

preparatron plant and for storrng fine coal refuse dipped out of an adjacent pond. The area, however

was not used for coal stockpihng or opcn ra:rlcar loadmg Open sLockprhncr and ioadrng operations.

did take place within the permitted area but were outsrdc the JOO fcct “protccted zone.” Through

constructron of the F1rst Silo and Rcvrszon 9, Goals Coalis attempting to replace thosc open storage

: operations With cncioscd srios thcreby reducing thc amount of dust produccd Both silos would be
within the ambit of the protcctcd zone, but within the permitted area. See Goals Coal Brief 9/ 9/07
pp. 8-9 & 11-13,

4, . The Court s analysis here must be gu1dcd by the framework set -out in

' Appalachzan FPower Co. v. Sz‘az‘e Tax Depf 195 W.Va, 573, 466 S.E.2d 424 (1995), which adopts

the two prong test of Chevron USA, Inc. v, Natural Resources Defense Council, Inc., 467 1.8. 837 '
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- (1989). Under that analysis, the Court Frst looks to ‘che statute itself to de T61'2111‘16 if the Legisiature

has dlrecdy spoken to fhe precise questzon at issue.’ Appalachmn Power C‘o 195 W Va, at

If 50, that is the end of ihe matter. If not, and the statuie is silent or ambiguous on an issue, then the

Coﬁr‘ must de‘termvne if the agency position is 2 perm;smbie comstruction, A;:fpalackian FPower Co.

195 W.Va, at 582-583. _ |

| 5, The deﬁm’tioﬁal s.ection of the SCMRA, West Virginia Code _eection 22-3-

3(w), does ot clearly and unambiguously vield the resul urged by DEP. That statute defines

“surface mining 'operations” .bro'adly for the pupoese of prescribing those ectivities and land
| disturbances that are regulated However it .'doe's not provide any guzdance on the application of the

ex1stmg Operations exemption found in West Vlrvmla Code section 22-3-22(d). The deﬁmtlon of

suface mining operat10‘15” under West V;rﬂzma Code section: 22 3 J(u) i$ not hzmted to

“activities” but inciudes also ‘areas™ dls‘urbed by mining. - The statute does not, on its face require

that DEP limit the scope of the existing operations provision to particular activities that have

occurred previously as part of an operauon Instead it suggests that the scope of the exmtmg
operation exemption includes ail g eas prewously utilized or permitted to be dzsturbed as part of the
same operation,

6. DEP has not pfewously considered the statute to be as limiting as it 110@'
argues. F or example, on this same permit, DEP previously approved the construction of both the

F st Silo and Second Sllo inside the protected zone as part of the emstmg operation simply because

7 they were cozmected to the original processmg/loadmg facﬂlty and were inside the historic permit

boundary. See Goals Coal Br. of 6/4/07 at. 10-13; DEP Reply Br. of.6/18/07 at.15-16. DEP’ spr101

reading of these statutes lends support to the notion that the statutes do not clearly require the

narrow construction now argued by DEP,
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It cannot be concluded, t‘jere*-”oré that the text of the : Latute itself mandates ;he result argued
by DEP. Utzhzmg the first prong of the C’hew on anaiys:ts the Court must next detemimﬂ Whaher

exira-textual sources such as levisla‘ﬂ ve history extrinsic dlSCLIQSIOIlS and the over-arching design

_ of the statute yield a degree Gf clarity that requﬂ"es the Cour“z to conc}ude that the legisiature |

commanded a specific reading of the ex1stmg operaaons prowsmn See, e.g., Appalachian Power
Co 195 W.Va. at 586 587 (adopting gen "ally the two prong test of statutor} 1nterpretat1on adopted
in Chevron U.S.A, Inc. v NRDC 467 U.S. 837 (1984)).
| C 7. The stated purposes of the SCMRA are not on}y to proi;ect the environment,
| but alsé tb “[ajssure that the coal production essentlal tothe HBIJOD s energy requirements and to the
state’s economic and social well- -being is pro?cted ” W Va. Code § 22-3-2(b)(8). For exafnple
“when Congress enacted the Federal Surface Mining Con_ ol and Reciamatlon Act, on Wthh the

SCMRA s pattemed it dehberately limited the application of its prescnptl ons to avoid mfrmgement

of existing property rights, See National Wz/dlz]e Feder ation v. Hoa’e! 839F. 2d. 694 799-50 (D C

Cir. 1988}, These extraiextual sources suggest that Congress did not intend the narrow construction
argued by DEP and that the statute does not narrowly limit the ems’img operations provision in the
marmer argued by DEP, Thus the Court cannot conclude, under the first prong of Chevron, that: the
DEP’s posrczon 18 mandal,ed by the statute |

8. When thls Court cannot discover an ummstakably clear expression of

iegislative intent, it is obligated to advance 10 the second prong of the Chevron analysis, which is to

determine whether the agency’s position is a permissible construction of the statute. Appalachian

Power Co., 195 W.Va, at 582. Some level of deference may be acco_r_ded to the position or

interpretation of the admmis.‘_rrative agency and generally accord it some level of deference. Jd.
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9. DEP’s intémretaﬁon of the B};isting operations E}meﬁon would ordmari} v

 be given deference | by this Céurt under the second step of the Chevron ana} is. However, when

current agency.position appears 10 be a receﬁﬂ}' adopted Iitigaﬁion position, the agency’s ltigation
,po§1f10n 18 enml d to little or no delereqce See, e.g), Appalachz‘am Power Co., 195. W.Va. at 588

n.17 (111:(:1\, welght given lmgatlon position of agency). Here, the Court ﬂnds that DEP’s position

is a recently derived lltlgatlon position entiﬂed to little or no deference because:
a. DEP has pomted to no instance in which it has ever construed the existing
operations provision to Limit future mining in the protected zones to certain

specific activities;

b, DEP previously apphed the prowsmn to authorize the construction of both
the First Sl]O and the Second Silo as part of the ex1sung operation;

c. DEP’s permit supervisor advised the DEP Director that limiting the existing
operatzon provision to precisely the same activities that historically occuired
ina pemutted area was conirary to DEP’s long-standing policy; and

d. Both the DEP Dn“ector and his lawyers have described the test of the existing
operations provision as one which focuses on the “scope and intensity” of the
proposed change in operation.

See Goais Coal’ Resp. Br.6/4/07 at 6, 11-13 & 18-21, Given these circumstances, the Court is
inclined to give more weight to DEP*s past pract1ces than tc DEP’s pos1t1on in t}us case.

10. Under the second step of the Chevron analysis, the Court cannot sa} that

DEP s posmon In this case is a penmsmbie constmctlon Accordingly, the SMB p:roperly rejected
- DEP’s narrow construction of the “ex1st1ng operation” prov1s1on and proper}y concluded that Goals
Coal’ planned siio quahﬁed as an emstmg operation.”

24, Notwithstanding this Iﬁiing as it relates to the legal issues raised,.the Court is

sympathetic to the concerns of those with school children in the Marsh Fork Elerﬁentary School.
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ThP 1ssue bmore he Court, however, is a straightforward legal issue, and the Court is bou:ad o
. re'view this matier in accordancs with the faw ag it is W_ritten.
C@NSLUSE@N
For the reasons set forth above, the Cbuﬂ (}R}}ERS that the decision of‘ the SMB both as
10 location of the permﬁ boundary and as'to 1ts application of the “existing operamons provmmn is
hereby AFE IRMED and that this action is DISMISSED and STRICKEI& from the docket of this -
Court. \
- The ob; ection of any party aggrieved bjf fhe entry of this Order.:.i,s hereby noted and preséwed..
The Clerk of the Cou.ri 1s DIRECTED 1o forward a cemﬁed copy of this Order to all - ;
counsel of record and to the West Virginia Sunace Mine Board at 601 57% Street Charleston West ﬂ

Vi Egmla 25304,

ENTERED this__ 2 5 day ofSeptemb '
JUDGELOUIS B BLOOM \

STATE OF WESTVIRGINIA
COUNTY DF KANAWHA,.5S

ATSON, CLERK OF GlRGU!'T CDUR! GF SNB CGLNTY

%2%?

Gertlﬁed coptes sant tu

21- 'D&L\(_ET 8 5("%T€M€Z§

meB‘TA l
3\\ eV 2




