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No. 080028
BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS

KASSERMAN & BOWMAN, PLLC

PETITIONER, '

FROM THE CIRCUIT COURT OF

V. KANAWHA COUNTY, WEST VIRGINIA
CIVIL ACTION NO. 05-C-1363

JANE L. CLINE, COMMISSIONER,
WEST VIRGINIA OFFICE OF
INSURANCE COMMISSIONER,

RESPONDENT.

RESPONSE BRIEF OF APPELLEE IN OPPOSITION
TO PETITION FOR APPEAL
I

KIND OF PROCEEDING AND NATURE OF RULING OF LOWER TRIBUNAL

Pending before this Court is the petition for appeal filed by the petitioner from a “final”
order of the Circuit Court of Kanawha County, West Virginia entered October 17, 2007 on one
of the issues presented by petitioner in his petition. The other issue presented to this Court in
petitioner’s petition has never been ruled upon by the Circuit Court, although this issue is
contained in the relief requested in the declaratory judgment petition filed in the Circuit Court.

In its final order in the one issue presented to it, the Circuit Court denied the petitioner’s
motion for summary judgment in its favor and held “that West Virginia Code, § 23-2-5-16 (sic)
[23-5-16] does not permit a 20% contingency fee to be awarded upon settlement of medical

benefits in a Workers” Compensation claim.”




STATEMENT OFFACTS T

| The. petrtron for declaratory Judgment was 1n1t1a11y ﬁled by appellant 111 the C1rcu1t Court.-ll .
'rl_of Kanawha County, _West Vlrgmla on June 22 2005 At that tnne the petltroner/plarntrff Was
' .:. Slebert & Kasserman L C and the respondents were. Gregory A Burton Executlve Drrector of
the Workers Cornpensatlon Comrnrssron .- and numerous 1nd1v1dual elarmants represented by..
.' f _-'.:_'Serbert & Kassennan bmce that date .the petrtron has been amended frorn trme to tnne and it is _
: presently styled n the .Crrcurt Court as petrtroner Kassennan & Boyvman PLLC and the lone-."'_ - |
| respondent is ,aane L Chne as. Comrmssroner of the Wes1 Vrrgrrua OFﬁce 01 Lnsurance .

o C_ornmrsswner. SR

In his response to the ongmal petltron ﬁled i Clrcurt Court the respondent Gregory A '_ S

. -,Burton only adnntted the Jurrschctlon of the Clreurt Court that the petrtroner eorrectly quoted o

i the workers cornpensatr on attorney fee statute in paragraph ’7 and that paragraphs 12 and 13 of

e _ the petrtlon stated the rehef sought by petrtloner Nothmg else was ever adnntted and When -

7__Comm1sswner Chne Was substltuted for Mr. Burton no further responswe pleadlng Was requrred .
e e
| There.are no st1pulat10ns of fact or t"actual agreements made by the. partres so as .to
' '._prowde the Ceurt whether the Crrcurt Court or tlns Court Wlth a ractual precedent presentmg a.

o Justrc1ab1e 1ssr,e Rather all that is. presented are the alleganons in the pet1tron rnost of whrch :

.have not been admrtted Moreover there arc no attorney fee agreements or eontracts n evrdenee' REEE

| nor is there doeurnentatron to substantrate alleganons that rnoney belongrng to the clannants has j_:' o

; been escrowed by appellant in mterest bearlng aeeounts In short other than the date of certaln L

S ot Indeed it appears that all, or most all, of the appellant 5 clrents were dlsrmssed as partres at the Crrcult Court and

=they have no mearungful way to voice their posmons or protect the1r mtorests in thrs Coutt.




_nhngs made 1n the Crrcult Court there are no faots agreed upon and the one (1) legal 1ssue g -

B ;-decrded by the C1rcu1t Court and presented to thrs Court for decrslon was. deterrnrned 1n a.
'.-__1"vacuum ERE ey R S L T -
The appellant ﬁled 1ts rnotlon for summary decIaratory Judgment in tho Cucurt Court by
: :_.eertrﬁcate of servrce dated November 17 2006 and asserted thereln as follows o

""Pursuant to Rule 56 of the West Vrrglnra RuIes of Crvrl Procedure Plalntrff s
. moves the Court for an Order granting the Plaintiff summatry judgment providing "~
- that it can charge a fee of 20% on the amount of settlement lump sum paid-for
- medical benefits on behalf of & claimant: for the statutory maximum period of 208
- weeks. Plaintiff submits that there is no genuine issue of material fact concerning - -
. the issue presented in this. case as 1t 1nvolves strrctly an 1nterpre atro_n of West - -
'V1rg1n1aCode§23 5 16 - : : plhe T

-;"Cleally, for purposes of summary deolaratory Judgment the appellant only advanced the r

- rrssue of Whether attorney fees can. be charged in a settlement of future rnedrcal beneﬁts in a_'_ '

Workers compensatron clarrn

Adchtlonaliy, 111 the appellant s memorandum of iaw ﬁIed wrth the trral court and aIso-:

o - served by eer*rﬁcate of serv1ce dated November 17 2006 the appelIa:nt afﬁnnatrvely asserted 111“

7 footnote 1 at 2 oftts memorandurn as foIlows

. 'Plallltlff has stated in its initial pleadrng that 1t had represented West Vtrglma_ s
- workers” ¢ompensation clalmants who ' have. been awarded  permanent . fotal .

- disability awards: at somse- agency level,. and . have later -pursued and have -
successfully obtained: earlier -onset dates. for permanent. total  disability awards '
 through either via litigation before the Workers’ Compensation Office of Judges; -

or an appeal to either the Workers’ Compensation. Board of Review or before the . -
West Virginia Supreme Court of Appeals, after the prior detennlnatlon of
*-*. pérmanent - total” _disability entitlement and the. award of benefits from. that
. determination. Plaintiff has also stated in.its initial pleading that it had deducted . .. -
" the aniount of 20% of the permanent total disability benefits obtained as a result N
" of successfully obtaining an éarlier onset date on behalf of said claimant, and was -
" holding the same in escrow pending a determination of the propriety of such fee.
Plaintiff was seeking a determination as to whether it could obtain an attorney fee
- of 20% based. upon additional permanent total disability benefits awarded for an
earlicr on date -as a result of litigation or appeals on behalf of a claimant for the = .
': statutorv maxrmum perrod of 208 Weeks However the prlor named plamtlff S




- Seibert & ‘Kasserman, LC, released’ said funds fo all claimants prior to- its

_ dissolution on March 31, 2006. ‘Plaintiff no longer maintains that it has any funds

~ held in escrow pertaining to permanent total disability benefits obiained as a result T
. of successfully obtaining an earlier onset date on behalf of said claimants. As " -
. there is no real controversv at 1ssue PIa1nt1ff is not seekmg a determmatron as to_. :
© this i issue. ' : : : S : : '

B "'(Ernphasm added) See Jomt Desrgnatlon of Record l'ine:3‘8, P é;fi'tiOHEf’S;- Memorandum of

- : "Law in Support of Mot1on for Summary Judgment

In the memorandum fned by appellee in the C1rcu1t Court at 3, she acknowledges that o

_'petttroner has w1thdrawn the seeond iegar 1ssue and stated L

: .'f'.Smce thrs oortlon (paragraohs 8 and IO) of the Plamtlff’s Petrtlon has aonarently S
. “been conceded and Plaintiff's counse! made no. argument related to the permanent - -
- total dlsaolhty benefits i his Memoranduim, this i issue will not be respondedtoin -

‘this Memorandum. - However, the Defendant reserves the right t6 amend this - -

- response and’ to make arguments on th1s issues (src) 1f rev1ved by Plamtlff at; some - o
B future pomt : S _ _ e

(Emphas1s added) See Jomt Desrgnatron of Record at Lrne fJ‘fII Memorandum of Law 1n =
'.Opposmon of Motron xor Summary Judgment Regretfully, there was no order of the Court_ '
- ::" entered Whlch drsmlssed voluntanly or otherw1se thrs second 1ssue nor Was an amended pet1t1on:_ :
G ﬁled Wlthdrawmg thls 1ssue | _ .. | j | : .. .. -. | |
A hearlng was held on September 18 2007 before Judge Jenmfer Barley Walker

o Thrrteenth Judn;laI Dlstrrct on the mot1on for summary decIaratory _]udgment The transcnpt of w

" 'that heanng prowdes the followmg rulmg of the Crrcurt Court

_ . '-Well Imean I thmk what I m bemg asked to do though 1s to read somethmg
L mto a statute that’s srmply not there - e : .

In fact it’s to the contrary, and I really do beheve that the leglslatlve areha is the -
" place where this issue ought to. bc addressed as to issues of pubhc pohcy That § i
What they do day in and day out.. : S

| So What I’m gomg to do is I m- gomg to deny the motion for summary Judgment__ S
 and enter it as a-final order and if you want fo take any appeal of that to the
: '_-'Supreme Court then ‘you know Iwelcome that : -




: If you need any add1t1ona1 trme to prepare, r ll enter an order to that effect But
- I'm going to decline to. mterpret the statute anythlng more than what I beheve 1t
says on 1ts face : - . . L _ o T

See Jomt Desrgnatron of Record at Llne 50 Transcrlpt of Hearmg Held on September 18 2007
Theleafter an order was entered oy the Clrcutt Court on O tober 17 2007 holdmg, m its

entrrety, as follows

On a former date came the Plamtlfr Kasserman and Bowman PLLC through 1ts

' attorney and came the oefenaant Jane L..Cline, in her capacity as the State of

T West Virginia Offices of the- Insurance Cornrmssroner Defendant through her
'attorney, upon tne Plamtlff’ § I\/totron 1or Sumrnary Judgment ' - :

-After readmg the Mernorandurro (src) of Law suhmlt ed hy the pa:rtles and after .
“hearing the arguments of counsel, it is the FINAL ORDER of this Court that the
" Plaintiff’s Motion is denied. - The Court finds that West Virginia Code § 23:2-5- -
S16 (src) does not perrmt 2.20% contingency. fee fo be awarded upon the settlement
- of rnedtcal beneﬁts ma Workers Compensatlon clatm ' S :

' Thc Crrcurt Clerk is dlrected to send a certrﬁed copy of thrs Fmal Order to the B
. attorneys of record : : A '

o See I omt Desrgnatron of Record at L1ne 45 Frnal Order Entered

Thus 1t is clear that the only issue presented to and ruled upon by, the CII'CLlll; Court Was s

o -_._the 1ssue of whether the workers compensatron attorney fee statute allowed attorney fees to be 1 . 7 E

- | charged ina workers compensatron futuremedlcal beneﬁts settlement

Notwrthstandmg the above in 1ts pet1t10n for appeal to thls Court the appellant 1s"

g a’fternptmg to rev1ve the second legal issue 1n1t1ally set out rn 1ts petltlon for deelaratory Judgment :
: ﬁled in- the Ctrcurt Court In domg so the appellant herem explams at footnote 3 at 1, of 1ts:

y _petrtron for appeal as follows

The appellant had prevrously elccted to rést on its petrtron for appeal 1ather than ﬁle a further appeal brlef -
following this Court’s acceptance of the petition,’ However, appellant did subsequently file an appeal brief and in-it
. the appellant, among other things, appears to seck to subsfitute: Bowman Law . Ofﬁce as, appellant in lieu of -
Kasserman and Bowman LLC although amotion to do 5o has not been ﬁied : : C




SK had stated in rts 1n1t1al pleadmg that 1t had represented West V1rg1nla workers e
' oompensatron claimants ‘who have been. granted permanent - total disabrllty' o
(“PTD”) awards at some agency level, - and have later - pursied ‘and have.

- successfully obtained earlier onset dates for PTD awards through either via
. litigation before the Workers” Compensatlon Office of Judges, or an appeal to -
 cither the Workers’ Compensation Board of Review or before the West Virginia SRS

Supreme Court of Appeals after the prior determination of PTD: entitlement and. -
~ the award of beneﬂts from. that determination.  SK ‘had also stated in its initial
_.-pleadmg that it had deducted the amount of: twenty percent (20%) of the' PTD

“benefits obtained as-a result of successfully obtamtng an eaflier onset date on-

- behalf. of  said claimant, and was holding the same in escrow pendmg a.

. ' detennlnatton of the proprrety of such fee. SK was seckin g.a determination as to' :

- whether it could obtain an attorney fee of twenty percent: (20%). based upon -

. additional PTD benefits.awarded for an earlier on date as a result of litigation or-
- - dppeals on ‘behalf of a clainiant for the statutory maximum period of 208 weeks =

- per award. - However, SK released all of ‘said -funds to all:claimants prior to its

. drsselution on March- 31 2006 KB had advrsed the - Circuit Court that itho "
~longer had any funds held in escrow. pertainming to PTD benefits obtained as a

cresult of successfully oblaining an earl1er onset date on behalf of said elalrnants-' R
- and that did not include this issue in its Motion for Summary Judgment to the.

- Circuit Court. Nevertheless, while KB’s. motion for summary Judgment was

- pending before the. Circuit Court; a client of KB was awarded for an carlier on
- date as a result of llttgatron on behalf of that clarrnant s0 the issue st111 needs"- o
' addressed SR : -

X So there is no m1sunderstand1ng as to the issues: the appellant has presented to thrs Court
for declsron m 1ts petrtmn f01 appeal/appeal bnef at 4 1t states as follows

o Agaln KB is seektng a determtnauon as to whether an, attorney 1epresent1ng a .
- claimant; o : : ‘
(D) in settlement of med1cal beneﬁts can obtam an attorney fee of twenty S

percent (20%). based upon the amount of the settlement of medical benefits om: .
behalf of a claimant for the statutory maximum perrod of 208 weeks; and .
(2) * where said claimant was. granted a PTD award at some agency level, and
later pursued and. successfully obtained earlicr onset dates for PTD awards -

- -through either via litigation or appeal, can obtain an attorney fee of ‘twenty percent -

- (20%) ‘based upon the additional PTD benefits grantéd because of said fitigation . =+

. or appeal not to exceed the statutory maximum perrod ot 208 weeks per award '

o _'Notw1thstand1ng the assertron ot' a legal issue In its appeal to thls Court in fi 11g out thls .

Court’s docketm g statement whrch poses certarn questrons the pet1t1oner answered as follows




B '_FINALITY OF ORDER OR JUDGMENT

R Is the order or Judgment appealed from a ﬁnal decrsmn on the merlts as 0 all
. - issues and partres’? S SRR O A =
o X VYBS- . NO o |
e If no was the order or Judgment entered pursuant to R ClV P 54(b)? o -

See, J omt Desrgnatten of Record at Lme 48 Docketmg Statemept

Moreover under “Case Infonnatlon in the docketmg statement petltloner stated as.

follows

CASEINFORMATION AL T e e
L State generally the nature of the sult the rellef sought and the outcome below
. {Attach an addltmnal sheet 1f necessar y ] ' :

: Petltlon for Declaratory Rehef to obtam a Jud101al determmatlon as to Whether L
1 West Vrrglma Code § 23-5:16 pe1m1tted a twenty percent (20%). oontmgency fee:
“ to be awarded upon.. () the. settlement of medicadl benefits ‘in " a workers’ o
o 'compensauon ¢laim; ‘and additional permanent total disability benefits awarded -
- - for an earlier on date s a result of litigation or appéals on behalf of a claimant for.
. the statutory maximum pertod of 208 weeks per award. The ruling of the Circuit
Court .of Kanawha County was an Order Granting Defenaant s Motion for
. .Summary Judgment, finding. West Virginia Code § 23-5-16 does not permit a
. twenty -percent (20%) contingency fee to be. awarded upon the settlement of -
o med1cal bepeﬁts maworkers compensation claim. X

B .-From the above faets the followu']'g 1s’ 'olear' S

Flrst the C1rcu1t Court only ruled upon one of the legal 1ssues presented in the pet1t1on . S

for declaratmy Judgment and 1t de not rule on all the 18sues set out in the petrtlon ﬁled 1n the‘ o
C1rcu1t Court and in the appeal now presented to thls Court
Second m ruhng upon the one 1ssue the Clrcu1t Court was not presented w1th any

undlsputed faots stipulated faets or . a;ny other faets nor drd 1t have before 1t any attorney fee'




' -"I the Defendant Kenneth Pollng WlSh to dlspute Mr Bowrnans actlon s to seek an o
.addltlonal 20%. -1 feel he was paid enough money from myself on this. elalm I

was the ong mjmed and the one who had his hands operated on, not him. ‘Thats - ': R

. the. problem with lawyers they get more money than the defendant If there is any R
' money owed it should be pard {o myself not any more lawyers ' : e
- Thankyou - SRS . .
~ Ken Poling _"' e
2608 Warwood Ave
S WhgWVA 26003
T 304~277 2102

e See Respondent § Motron to Supplement Record at Ln:re 4

Admrttedly, the above reertatron of facts is unusual but then the manner 1n whleh 1}]18.
appeal is' now before th1s Court is unusual That Is. Why thls response brref mcludes the RIS
- _ ialtemanve request to dlsmlss the appeal nereln as belng 1mprov1dent1y granted But before.a-

addlessrng the 1ssues presented as Set out in the appellant 8 petrt]on for appeal/appeal brrcf =

N -_certarn faetual matters do appear 111 the 1ecord

Fnu.., there is the Maroh 27 2003 letter ﬁorn the West Vtrglnm Ofﬂce of T)tselp.lmary )
:,,.: 'Co.unsel responsrve o a “Request for Informal Ethles Oplmon m:02 600 1 ” In thrs letter AT
. 'D1501p1mary Cohnsel res.ponded to a request seekrng adv1ce as to whether 1t was eth1cal fo take a . . -
: 'separate statutory.workels- compensatron attorney fee of 20%, up to a max1mum of 208 weeke 5
}for beneﬁts obtamed for a client by Iltlgatmg-to obtaln an earher on- set date f01 the.chent-s. o
| _fpennanent and total. dlsablllty award In the response and contrary to the “snm” plaeed upon the- '

:response by petltroner in 1ts pet1t10n (see petrtlon for appeal at 2) the Dlscrplmary Counsel--

. ,stated as follows

.The Board beheves that thls is not partwularly an ethrcs questron rather 1t sa
" matter of case- by—ease statutory interpretation of WV Code §23-5-16. = This =
question should be presented to the Workers’ Compensatlon Commlssmner If:
the Workers® Compensation Commissioner concludes that you may charge an
additional 20% fee of the accrued benefits for the statutory period, you may do'so,
- but you must keep in mind the ethical guidelines for the reasonableness of a fee
outlined in Rule 1.5(a) of the West Virginia Rules of Professional Conduct.




e See Exhtbrt B to Petltloner s Petltlon for Declaratory Rehef at Jomt Des1gnatlon of Record on

o petltlon at Lme 46 and Exhrbit 2 to Petltloner 3 Petrtron for Appeal/Appeal Brref hereln

Second there is the June 30 2004 letter frorn the West V1rgm1a Ofﬁce of Drsc1plmary.-: L

. _'::-' Counsel responsrve to a “Request for Informal Eth1cs Adv;rce 04 2461 ” In thls letter'

; ':-=-'.'D1501p1mary Counsel responded to a request seekm g adv1ce on whether counsel could charge a .
o "'20% ttornev fee up to a mammum statutory penod of 208 Weeks based upon the amount of the :_'
| 'settlement of medrcal beneﬁts The Drsc1p11nary Counsel responded as follows
Under West Vu*guua Code §23 5 16 no attomey s fee shall exceed 20% of any 7 i e
- award of the benefits to be. paid for a per1ed of 208 weeks. It is the pesrtron ofthe -
- = Lawyer Drscrphnary Board that nothing in the West - Vlrgmia Code expressly . -
© indicates that an attorney representing a claimant in settlement of medical benefits -
can obtain a new and separate attorney fee, nor has the Supreme Court of Appeals -

- of West. Vn'glma interpreted the fee statute to allow or dlsallow an attorney to p
charge 20% upon the settlement ef medlcal beneﬁts L '

St charge a fee of 20% of medical beneﬁts resultmg from negohatlon and settlement"
o -of medlcal beneﬁts ' B . : :
See Exhlbrt A to Petltloner s Petltlon for Declaratory Rehef at Joint Desrgndtron of Record at ': 2
.. ..Lme 2 and Exhlblt 3 to Petrtioner s Pet1t1on for Appeal/Appeal Brxef
Thlrd in the memorandum of law submltted o the C1rcu1t Court by the.lespondent JE
Chne no facts Wcre conceded but reference was made to the aIlegatlons m the petrtloner s.
. pet1t1on See Memorandurn of Law of respondent at 1 3 at De51gnatron of Record on appeal o

Lme 4.

Fmaﬂy, we also have another fact of whrch th15 Court can take ]ud101a1 not1ee Thls fact o

'. is that in Senate B111 2013 at WVa Code § 23 57, effectlve July 1 2003 the Legrslature for

o : the ﬁrst tlme m the hjstory of workers compensatron law mn West Vlrgmra permrtted settlement'_--'

o of a clalmant s rlght to future medlcal beneﬁts SO Iong as the clalm does not 1nvolve medrcal B




| beneﬁts Ifor non—orthopedtc occupahonal dlsease clanns The only exceptlon 1s- that Senate Brll
L -2013 at West Vrrgrnla Code § 23 5 7 does not pernnt or allow settlements of future n1ed10al -
| I_beneﬁts for non-orthOPedlc occupatlonal dlsease clanns o | |
& '_ An enhghtened d1scussmn of the 1ssnes presented really requrres the development of Sy
' _f'addrnonal facts than those presented here. Nevertheless and grven the d1scuss1on to rollovr 1t_ L
o _..may. be possrble to reach a reasoned decrsron at least I"l part on one. or both 1ssues preser'ted -

SR and we Wlll now" turn to those 1ssues, tne posrtton of the Commrssroner as. to each of tnose and R

'-eur.dls_cuss_lon. ’
ITI

- IS SUES PRESENTED

The issues presented to the Court m the appeal hereln at thrs t11ne are as follows

i ._ 1 : Whether the appeal herem should be drsmlssed as 1mprov1dently granted and the 8

' matters set out in the petltron for declaratory Judgment remanded to the Cn‘curt Court for further” -

B ____action, development of the record and rulrngs on atl 1ssues
A The Clrcurt Court dld not rulc upon all rssues presented n the appeal hereln
: b The partles dld not develop a record below so as to permn thls Court to do

- -_ anythmg other than issue an adv1sory oplnton .

If thrs Court de 1des to proceed :and rl_tle on the issues -present’e'd:;ln thrs 'app_e'al, they: are as
o 'follows

: 2 "'? Whether the Clrcult Court erred in holdmg that the West Vlrgrma Workers

Compensatton attorney fee stature at W Va Code 9 23- 5 16 does noL permu an attorne_y f01

clarmant to charge attorney fees of Lp to 20%, hut not to exceed beneﬁts to be pald dunng a |

: 'penod of 208 weeks 111 a lump sum settlement of clarmant $ clann for future medlcal beneﬁts

1

T e 1 e o e e i



138 459 S B 2d 415 (1995)

cl'

- .3 Whether the West Vrrg1n1a Workers Compensatlon attorney fee Statute at W Va o
TR .'_'Code § 23 5 16 permlts an- attorney of a workers compensatlon eIarmant who has been- S
-awarded permanent total dlsabﬂlty beneﬁts cons1st1ng of accrued and future mdemnlty beneﬁts ' _'

e to charge an attomey fee in excess of 20% of the accrued and future beneﬁts and wrtbout regard .-

3 lto the 208 week 11m1tauon provrded for in the SLatute BRI |

bTANDARD OF KEVIEW

The standard of revrew appheable to the appeal herem should the appeal proceed IS
s _'erear A Crremt Court s eatry of declaratory judgment is revrewed de novu Syl Pt. 3 3, Cox Cox v. -
. ._-_.Arn1sh 195 '\N Va 608 466 S E 2d. 459 (1995\ Moreover Where the rssues on appeal such as -

L _"those presented here from the Crrourt Cou:tt are questlons of Iaw or mvolvmg an rnterpretatron of e

a statute a de novo standard of rev1ew is apphcable Chrvstal R.M. v. Chalhe A L., 194 W Va

DISCUSSION
s 1 ' Thé appeal herem should be d1smrssed as 1mprov1dentlv ,crranted and the matters

" set out in the petition for declaratory judgment should be remanded to the Crrcult
- Court for further aetlon and development of the reeord

";As prevrously demonstrated .on'e of the rssues set out in. the appellant’e"petition 'for |

o 'declaratory Judgment (and in 1ts petltron for appeal helem) ‘was never subrnrtted to the Crrcurt- R

-';:- Court for decrslon and was m 1“aet w1thdrawn by appellant frorn the Crrcult Court s

e




' 7' ':e'ons-ideration Thus, the Crrcult Court only ruIed upon the rssue of Whether West Vrrgtnla o
: -Code § 23 5 7 perlmtted the clalmant 3 attorneys to charge a contmgency fee on a lump sum"
'_settlement of clatmant s future medlcai treatment beneﬁts : ‘ﬁ .

| Before prooeedlng, even though thrs 1ssue was set out i the prayer for rehef in the'

'pet1t1oner 3 petltron for declaratory Judgment 1t is agam emphasrzed that thls 1ssue Was never set o

::"_ffor hearmé It Was not br1efed and 1t was not ruled upOn by the tnal eourt Moreover the"-_ .
"..ﬁ.'petltloner § hrref to the Couu below on the issue of whether attomey fees are reeoveraote rn a T
o 1 ‘Settlement of future-medrcai beneﬁts demonstrates th1s other. 1sstte was wﬂhdrawn from the tl'lal o
' rourt .s cohsrderatron as set out below | o ' R _

-'_'_Plamtrff has stated 1n its 1111t1a1 pleadmg that it had represented West Vrrgmla
- workers” oompensatlon clalmants who have been awarded  peérmanent -total -
 disability awards. at somie’ agency. level,: ‘and have later . pursued -and have ‘-
: successfuily obtamed earlier onset dates for permanent total  disability awards
'through either via 11t1gat1on before the Workers’ Compensation Office of Judges, - :
. or an appeal fo either the Workers’ (“omponsatron Board of Review or before the
. 'West Virginia- Supreme Court of Appeals, after the prior determinatiori. of ;
- permanent total disability- entltlement and the award of benefits from that- - -
_determmatlon Plaintiff has also stated in its initial pleading that it had deducted"
* . the’amount of 20% of the permanent total disability benefits obtained as a result -
- of successfully obtaining an earlier onset date on behalf of said claimant, and was _
holding the same in escrow pending a determmatlon of the propriety of such fee. e
. Plaintiff was seekmg a determination a as to whether it could obtain an altorney fee - o
of 20% based upon additional permanent total disability benefits awarded for an °
- carlier on date as a result of litigation or appeals on behalf of a claimant for the
- statutory maximum period of 208 weeks. However. the priof named plarntrff
Seibert & Kasserman LC, released. said funds. to ‘all claimants prior to it
L chssolutlon on March 31, 2006. Plaintiff no longer maintains that it has’ any funds
. held in escrow ‘pertaining to permanent total disability benefits obtarned as a result
- of successfully obtaining an earlier onset daté on behalf of said claimants. -Ag _
. there is no real controversv at rssue Plamttff is not seekmc_r a determmahon asto. -
S th1s issue. . : S : :

. ThlS issue is: KB is seeklng a determmatlon as to whether an at‘tomey representmg a elarmant (2) where sald :

clarmant was granted a PTD award at some agency level, and later pursued and successfully obtained earlier onset
dates for PTD awards through either via: litigation or appeal, can obtain an attorney fee of twenty percent (20%)y
" based upon the additional P'ID benefits granted because of sa1d htlgatlon of appeal not to exceed the statutory

y maxrmum penoa of 208 weeks per award




g _' J omt De31gnat1on of Record at hne 46

It is weIl settled law n West V1rg1n1a that thls Court “w111 not demde IlOIl—_}‘LlI’lSdlCthIlalf._.‘__ L

'questions whlch were not con31dered and declded by the Court from whtch the appeal has been '

_-taken » State ex el WV Dept ofHealth v. Vamev, 221 WVa 517 655 s B.2d 539 545 at n, Lt
o }’-12 (2007)

There 1s subsfanual add1t1ona1 case law supportmg thls well sett dprmmple of Iaw7 e

_ 7 State ex rel. Clauk V. BIue Cross Blue Shleld of West V1r21n1a Inc 203 W, Va 690, 699 510 S E2d 764 773 _
' (1998) { “Typically, we have steadfastly held to the rule that we will not address a nonjurisdictional issuc that has
not been deterniined by the lower court.”); Tiernan v. Charleston Area Med. Ctr.. Inc. , 203 W.Va, 135, 150027,

-506 S.E.2d 578, 593 n. 27/(1998) (“ “This Court will not pass on a nonjurisdictional question which has not been

. decided by the trial court in the first instance.”” (citation omitted)); Hartwell v. Marquez, 201 W .Va. 433, 442, 498 e
SE2d1,10( 1997) (*““It is a* well established principle that this Court will not decide nonjurlsdlcnonal questions.” .
- which have not been raised in the court below.” ” (citations omitted)); Syl pt. 2, Trent v. Cook, 198 W.Va. 601, 607,
482 S.E2d 218,224 ¢ 1996) (“‘[TThe Supreme Court of Appeals is limited in its authority 0 resolve. asmgnments of -

. nonjurisdictional errors to a cons1deratlon of those matters passed upon by the court below and fairly arising upon
- the portions of the record designated for appellate review.’ ” (citations omitted)); Syl. pt. 3, Voelker v. Frederick. .
- Bus. Properties Co., 195 W.Va. 246, 465 S.E.2d 246 (1995) (* ¢ “In the exercise of its appellate jurigdiction, this

" .Court will not decide nonjurisdictional questions.which were not.considered and decided by the court from which . -~
- the @ppeal has been taken.” * ™ (citations omitted)); Syl. pt. 3, Hall's Park Motel, Inc. v, Rover Coristr.. Inc., 194" .

.' W.Va. 309, 460 S.E.2d 444 (1995) (* ‘In the exercise of its appellate jurisdiction, this Court will not deolde

- nonjurisdictional questlons which have not been decided by the court from which ihe case has been appealed.”” - -
(citation omitted)); Syl. pt. 4, State ex rel: State Line Sparkler of WV, Ltd. v. Teach. 187 W. Va. 271, 418 S.E.2d 585 :
T {1992) (F “““This Court will not pass on a nonjunsdlctlonal question which has not been de01ded by the trial court in
L the first indtance.” ° ”* (citations omitted)); Syl. pt. 8, Charlion v. Charlton, 186-W.Va. 670,413 S.E.2d 911 (1991)

“(same); Syl. pt. 2, Crain v. Lightner, 178 W.Va. 765, 364 S.E.2d 778 (1987) (same); Syl. pt. 2, Duquesne Light Co.

* . y.State Tax Dep't, 174 W.Va. 506, 327 S.E.2d 683 {1984) (same); Syl. pt. 5, Randolph v. Koury Corp., 173 W. Va, .
796,312 S.E:2d 759 (1984) (same); Syl..pt. 3, Wells v. Roberts, 167 W.Va. 580, 280 S.E:2d 266 (1981) (“Asa .

© - general rule *[t]his Court will not consider questions, nonjurisdictional in their nature, which have not been aotod
- upon by the trial court.” Syl. pt.'1, Buffalo Mining Co, v. Martin, 165 W.Va. 10, 267 S.E.2d 721 (1980) ); Syl pt.”
1, Shackleford v. Catlett, 161 W, Va 568, 244 8.E.2d 327 (1978} (same); Syl. pt. 1, Adams v. Bowens, 159 W. Va,

' . 882,230 S.E.2d 481 (1976) (samie); Syl pt. 2, Young.v. Young, 158 W.Va. 521, 212 S.E.2d310 (1975) (“In the' ._
- exercise of its appellate Junsdrotlon this Court cannot consider nonjunsdwtlonal errors not rdised and decided by the :

< trial court.”); Syl pt. 6, in part, Parker v. Knowlton Constr. Co., Inc., 158 W.Va: 314,210 S.B.2d 918 (1975). -
" (same); Syl pt. 1, Bog.ggv Hamm, 156 W.Va. 44, 190 S.E.2d 13 (1972) (same); Syl. pt- 1, Bank of Wheehngv
" Morris Plan Bank & Trusi Co., 155 W.Va. 245, 183 S, B.2d 652 (wu; (same); Syl. pt. 1, Mowery v. Bitt; 155 -
- W.Va.'103, 181 S.E.2d 334 (1971) (same); Syl. pt. 4, In e Morgan Hotel Corp., 151 W.Va. 357,151 S.E.2d 676
(1966) (same); Syl. pt. 10, in part, Actna Cas. & Sur. Co. v, Federal Ins. Co. of New York, 148 W.Va, 160, 133
S.E.2d 770 (1963).(“[1]n cases within [this Court's] appellate jurisdiction it will not consider or decide -

- nonjurisdictional questions which have not been determined by the trial court. ”); Syl. pt. 2, Sands v, Security Trust .

- Co., 143 W.Va. 522, 102 S.E.2d 733. (1958) (same); Syl. pt. 1, Vecellio v. Bopst, 121 W.Va. 562, 6 S.E. 2d 708
: (1939) (*This Court need 1ot pass on questions not raised in the trial court the action of which is bemg reviewed. ;-

Syl pt. 3, Nuzum v. Nuzum, 77 W.Va. 202, §7.S.E. 463 (1915) (“The [S]upleme [Clourt will not consider questions . .
not yet acted uporn by the c1rcu1t court | in the case. ”) Syl pt 7 Kesler V. Lapham 46 W Va 293 33 S.E. 289 ( 1899) R
{same) _ e




. :"'Moreover and stated another Way, the law m West V1rgm1a 1s settled that “[T]he [S]upreme )

s [Court] Wlll not cons1der quest1ons not yet acted upon by the c1rcu1t court in the case Nuzum V. B

':.:'Nuzum 77WVa 202 s7sa 463 (1915)

leemse, W1th respect to the extra ordmary Wnt of prohlbttlon thrs Court has .
L consrstently held that “[1]t would be premature on our part to proh1b1t the Cucutt Court from o

| '.domg that Whieh 1t has yet to rule upon ” See State ex reI Allstate Ins V. Gauahan 220 W Va- L

A 115 040 S, E za 176 183 (400 (dechmng to address ISSues tnat Were not I’Lut'd upOIl uy trtar R E

" I_,'--court), State ex rel Mobrl L,orp V. Gau;zhan 211 W \/"a 106, 114 563 S Jj2<1 419 427 (same),'-' -

o State ex rel Natronwrde Mutual Ins v Kaufman 222 W Va 37 658 S B 2d 728 736 ( 2008) (“Tt_ L
e would be premature on our part 10 piolub1t the Cu cult Court from do1ng that whlch it has yet to E e

rule upon ) Thus the second lssue presented here by appellant havmg not been ruIed upon by'"

i the trlal court should not be consxdered or passed upon by lh_"lS Court

It s also noted here that al] or about all of the clalrnants Who cer tamly had an mterest o
' the issues presented to the cn‘cmt court and th1s Court were dlsmlssed by the appellant heie as' i _‘

partles at the tr1a1 court 1evel The West Vrrguna Umform Declarat01y Judgrncnt Act -at W Va E

| 'Code §55 13 1 et__q specxﬁcally 1equ11es atWVa Code §55 13 11 in part that

When declar atory rehef is sought all persons shall be made partles who. have or
claim any interest: Wthh would be affected by the declaration, and no deolaratlon
L shall prejudlce the nghts of persons not partles to the proceechng '

: _The clatrnants whose worKers compensat1on beneﬁts are proposed to be taken by the1r attorney, o
" : as attorney tees sutely havc an 1nterest 1n a:nd w111 be attected one Way or another by a de0131on o
a of thrs Court mdeed a8 sét out a:ud quoted in’ the facts p a, at ast one clalman had] o

' '_sornethmg to say and wanted 1t to be heard and consrdered See AnSWer of Kenneth Pohng at "

e Jomt Desagnauon of Record at hne 9

>-.-I.—_r N
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Fmally, and as stated there 1eally was no record developed 111 the trral court There isno -
o o contmgency or other fee agreement n evrdence or in the 1ecord There are no facts presented':‘_ '

o wrth respect to the Vanous settlements at 1ssue There are no facts wrth respect to any ]1t1gat10n g

“oin any ola1m mvolvmg any asserted onset date of pennanent total drsabtllty

For the reasons drscussed above 1t 1s respectfully asserted that the more prudent approach

= Weuld be to dlsrmss the appellant s appeal as 1mprov1de11tly granted and remand all matters to -

e the Crrcult Court ror development of a recoru on the 1ssues presented to jOl’l tne clatrnants as

"_-partres and for the Clrcu1t Lourt to rule upon the second issue- presented 111 tne appel]ant s

L _.appeal

' 2. % _"The West V1rg1n1a Workers Compensanon attornev fee statute at W.Va. Code 6 23- 5—'_- 3
16, does not permit an attorney to charge a separate 20% contrngencv fee based upon the -

o settlement of a clarm for mechcal beneﬁts SO

. ."The West V1rg1ma Workers Compensatlon attorney fees statute W Va Code § 23 5- 16 '

) provrdes 111 its entlrety, as follows

§23-5- 16 Fees of attorney for elalmant un}awfnl eharglng or receivmg of o |

' ﬁ- attornev i‘ees

_ No attorney s fee in excess of twenty percent of any award granted shall be: _
- charged or received by an attorney for 4 claimant or dependent. .In no case shall -
.- the fee. received by the attorney of such claimant or- dependent be in excess of
twenty percent of the benefiis to be paid dunng a perrod of two hundred e1ght-‘_-_'3 '

~weeks.. - The interest on dlsabrlrty or dependent benefits ag provided for in this. . -

P fcnapter shall not be considered as part of the award m determining any such -
attorney’s fee. However, any contract entered into in excess of twenty percent of .
- the benefits to be paid during a period of two hundred eight weeks, as herein” ...~
provided, shall be unlawful and unenforceable as contrary to the public policy of - -
~this state and any fee charged or received by an attorney in violation thereof shall
be decmed an unlawful practlce and render the attorney sub]ect to drsmphnary '
: a;ClZIOu ' : : : : : : '

' The 1ssue of attorney fees in Workers compensatlon claims has been consrdered by thJs o

Court i the followmg cases Hrnennan V. Levrn 172 WVa 777 310 S E2d 843 (1983)




o Comrmttee on Legal Ethlcs v. Lolernan 180 WVa 493 377 S, Ezd 485 (1988) chks v

o .Wllson 182 W Va 660 391 S. E 2d 350 (199()) and Comnnttee on Legal EtthS v. Burdette 191-

' _': *W Va 346 445 S E: 2d 733 ( 1994) T h1s Court has cons1stently ruled in all but H1cks Where a'. _

o .pre—1975 attorney fee statute apphed that the maxnnum atterney fees to be charged na WOI‘kﬁlS -

'compensatlon cla,lm mav not exceed 20% of the beneﬁts to be pald dunng a perlod of two L

'._--_hundred elght (208) weeks

Howe‘ter thls Lourt has never specmcally aodressec the 1ssue or attomcy fees 1n'-.: .

o connectmn w1th settlernent of medtcal benents in a. Workers compensatlon cJaim Thls 1s

g k_because it Was not amtil Ju}y L 200 t‘le effectwe date of Senate B: 11 2013 that +he West. k_ N

"-':-'Vzrgxma Leglslature pemntted p&tles in West Vlrglma workers compensatlon clalms to settie e

t_h_e medlcal beneﬁts_ pa:‘ct.of a Wo_r_l_cer_s _comp_ensatlon cial_m. ) -_And, pr_lor to _20_03, _and even i

thr'ou_gh this date, all understand that 'attorney'fees'may. not be _assesse:d' i an award of m_e_c_lic.at P

B 'beneﬁts.i .'

The pet1t10ner has correctiy stated that [ ]resumably parues a:re o turn t to West Vn‘gima_' B

' .Code § 23- 5 16 for gu;:danee on thts 1ssue ” (p 2 para 2 of petltloner 'S petmon for appeal Jomt o

; . _Des1gnat1on of Record at Lme 46) But then petltloner erroneously suggests that there should be s

'an allowance of an addltlonal 20% attorney fee for settlement of medlcal bcneﬁts because the--

' attomey fee statute Was m effect before medlcal beneﬁts were allowed to be settled ThlS 1s in. -

B derogatlon of the fact that the Leglslature has con31stent1y set as a maxnnum an attomey fee of -

. not more than 20% not to exceed beneﬁts to be pald dunng a per1od ot 208 Weeks and thxs (,ourt -
.' -'has consmtently uphetd that tue percentage subJecL to the Weeks hm1tauon, is the max1mum
E -attomey fee Wthh can be Ch&l ged There is no reason to beheve that the Leglslature mtended to-

n _I'allow an. addmonal award of attomey fees for the settlement of medlcal beneﬁts or that the =




"'_.‘onl.rssron ef addrtronal attorney fees for settlernent of medrcal beneﬁts was an oversrght that' o
should be corrected by this Ceurt Indeed in Senate Blll 2013 efTectlve July 1 2003 the
.' .. Leglslature made I’l‘lﬂ_]OI’ procedural and substantrve changes to the Workers compensatlon laws, .‘
:__111 adch’uon to permrttrng settlement of future med1cal beneﬁts m certaln cases and 1f 1t had._:'
.. mtended for attorney fees to. be avarlable 1in these settlements 1t could. have easﬂy done 50 by' B '
o . ':amend‘ ng the attorney fee statute It chd not . o | | |
| For some unknown reason It‘here.vvas no ractual record oeveloped in the Clrcurt L,ourt:'= o |
E ) 'wrth respect to the actual clalms in 1ssue. and. 1t is respectfully asserted that w1thout these facts .
'. _'the legal 1ssues should not be consrdered or decrded 3 However lt 18 pess]ble that a generrc._ |

factual descnptron Wlll Work because We have nothrng else and thls is the srtuatron presented L

here absent factual development

~ This scenano ts the full and .ﬁnal settlement (thls mcludes all 1ssues Whlch are rarsed or .

; ) wlnch coula be rarsed n a clarm mcludlng future medrcal beneﬁts) of a Workers compensatlon _. :

_clalm for.ﬁrture rnedrcal beneﬁts .as all 1ssues relatmg to rndernnlty beneﬁts (temporary total:__r.. :
: d1sab111ty (“TTD”) permanent partlal dlsabllrty (“PPD”) permanent total dlsabﬂrty (“PTD”)) are :

tune barred or exhaustecl Thus the only rernarmng rehef avarlab]e to a clalmant in such claun] i

' 'Would be futme medrcal treatment or servrces All partles have an 1nterest in settlmg the cla:tm -

o and through negotratrons the partres agree upon a spec1ﬁc lump sum dollar a:mount for settlement

-thereby achrevmg f' nal closure of the claun But even here the amount of pro;ected future '

8 With- respect to the settlement of future med1ca1 beneﬁts Mcdlcare plays a Iarge role in workers’ compensatron '
“medical benefits setflements and without complying with Medicare’s set asides in certain circumstances, workers®
compensation cannot settle an award of future real or potentlal hab1hty for payment of future rnedlcal serv1ces and

- benefits.”

" ¥ The amount drscussed prelumnanly to an agreement is not Just prcked from the air. Rather it mvolves )
complicated projections as to future medical benefits which may be reasonable and necessary, con51deratron of
.clannant rermbursable expenses and rf mdernnlty bcneﬁts are Jnvolved pro_] ectlons as.to thern o :

'- 18 N




'medlcal beneﬁts and Whether the clannant is rece1v1ng Socnal Securrty Dlsabrhty beneﬁts

. together wrth the amount of the settlement play extremely nnportant roles

In connectron wrth the settlement of future mechcal beneﬁts 1t 1s 1mportant to understand_'--”-
' ' _that the dollars pald out today in settlement of a clann for medlcal beneﬁts must be used by the-'_ S

'; clalmant for future medJcal treatment and serv1ces for reasonable and necessary treatment and

B semces necessrtated by the compensable condrtlons in the clatm 4 This -is why .-Medicare o

o approval of the set‘tlement 1s generally 1equ1rect and always w1se 0 If tnat approval IS not' -

: obtamed then the “Old I‘und” and the clannant remaln ]1able to Medlcare Also the clannant_

: _._.r.nay "1ave anv.suc.‘r futu"e- nedrcal treatme‘n, 1f 1t exceeds the settlement -arnount denrcd by'..
Medlcare In order to- obtzun Medrcare approval 1t= .mu.st agree that the. lump sum settlement.;_
..amount 18 sufflc1ent to pay for such fature medlcal treatmeut and semces as may be necessrtated_: -

' '_'by the compensable components of the workers compensatlon clatm

lf Medtcare approves the settlement then the settlement agreement is executed and

. Tfollowmg a statutory ﬁve (5) day wa1t1ng perlod the lump su:m settlement amount is’ pald to _.
i clalmant wrth the understandmg that the lump sum settlement amount 1s to be used to pay for =

. ;_future medical beneﬁts for compensable components assoc1ated Wrth the clalm and the clalm is : |

o then forever closed as settled But 1f the attomey for the clatmant takes & 20% attomey fee from o

' .:, the lump sum tnedrcal beneﬁts settlement the c]armant wrll not be left wrth enough money to
- _ pay for future medreal semces proxtmately resultmg from the compensable m_]urles in the clarm G
In the past and at a tlme when future medrcal beneﬁts could not be settled and even -

o today When they can be settleo clalmants attorneys have re gularly and rouunely represemeu and :

=1 Actually, the. wrlter is adv1sed that if the settlement for future medlcal beneﬁts is less than $25, OOO w1thout regard
10 whether the claimant is receiving Social Security Dlsablhty benefits, Medicare approval is not necessary, but it is
. wise to have Medicare approval. - ‘Attached. to this brief at Exhibit 1 is a two page document used to determine
: Mechcare Set Asrde Arrangements (“MSA”) w1th the Centers for Medlcare and Med1cald Servmes (“CMS” : '

-':"-:.197_'= R




| "s’ull represent thelr clrents in dlsputed medrcal 1ssues in workers compensatron 11t1 gatlon Ing : -

domg so 1t was, and 1s recognrzed and understood by clalmants attorneys that a fee could not '_: -

= 'and cannot be charged for successfully lrtrgatmg med1ca1 beneﬁts 1ssues Thls is because tbe-= o
Workers compensatlon attorney fee statute only permlts attorney fees to 'be assessed on'_'

mdenmrty awards and mdemmty beneﬁt settlements and then not m excess of 20% of the

| :'benerrts to be pard for a penod of 208 weeks Medrcal beneﬁts cannot be measured by dollar . -

N _ ,'numbers over a 208 Week perrod except in mndsrght by 1ook1ng at the doctor S statement tor:' .

::"servrces rendered for the rnedlcal beneﬁts obtamed durrng a 208 Week perrod Moreover o

B medrcal beneﬁts are not rneasured in weeks hke mde‘nnr y benerrts So m the past and even S

today, everyone. clarmant g. attomeys mcluded . understands that attorney fees could not and

cannot be charged rn medlcal 1ssuc htrgatron and SO, 1t would be 1mpractrcab1e and contraru to_"_:,_ o
E 'the statute and publlc pohcy for an“ attorney to. charge an attorney fee 1n. a lump sun settllement: 3
- _- _.for ﬁrture medrcal benefits in a workers cornpensatron clann The Legrstature understoodtms e
.and‘ the r)ubhc pohcy attendant to settlement of future medrcal beneﬁts m a workers o
'. }compensatron cla1m It d1d not need to, nor dld 1, .re-wute W Va Code. § 23 5 16 1n Senate B111_7-.- .
2013 to- allow for attorney fees in. settlement of" future medlcal beneﬁts because 1t d1d not wantf: =

- 'that money; or. any nortron of Jt to be subject to attorney fees . | |
Before proceedmg, and upon the ractual scenarros.set out above. an analys1s .of the L
_':_attorney fee statute may be appropnate The ﬁrst sentence of the statute provrdes | "

“No attorney s fee in excess of twenty percent of any award granted shaI] be. - PR
charged or recerved by an attorney for a clarmant or’ dependcnt o ' S

kN 1 And, 1f necessary and reasonable medrcal treatrilent is the procurement of an MRI, and the attomey takes 20% of
the cost of the MRI, the claimant cannot then getthe MRL .- : _
S And here’s the conundrum and danger. If this Court should re-mterpret the workers compensatron attomey fee
* statute to perniit attorney fees to be assessed and collected in a séttlement of future medical treatment benefits, it -

. flows from such'a holding that a claimant’s attorney would otherwrse be able to assess and collect a feé in successful . a

: med1ca1 treatment lrtrgatlon But where does the fee come from Does the attorney get 20% of an MRI
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Thls sectron apphes to “awards ” 'so arguably 1t does not apply to set‘tlements but that is- not the '
| Comrn1ss1oner § posrtron and the workers compensatton attorney fee statute should be apphcable to' :

: awards and settlements ‘as a settlement is. tantamount to an award Moreover a settlement 1s rn the. o

) '_nature of an order wh1ch has been deﬁned by tlns Court in Wampler Foods Inc V. Workers o

T Compensanon Commrssron 216 W Va 129 602 S B, 2d 805 822 (2004) as an award ”

'?'The second sentence provrdes : S

< "‘In no case shall the fee recelved by the attorney of such clalmant or dependent be L

_1n excess of: twenty percent of the beneﬁts to be pa1d durmg a perlod of two 0
G '1_ hundred erght weeks o | | | !

o _“thls sentence clearIy modrﬁes the twenty percent penmtted 1n the ﬁrst sentence but 1'[ rs not '
:1 hmlted to awards i So any attorney fee charged erther from obtaxnlng an award” or 1n

! ) j?'settlement may not be in excess of twenty percent (20%) of the beneﬁts to be pald durlng a.

B _pertod of two hundred el ght weeks
o "_The th1rd sentence provrdes
< .“The 1nterest on drsablhty or dependent benefits as provrded for in thrs chapter

ST shall not be cons1dered as part of the award i deternnmng any such attorney 8

: Thrs sentence makes it cIear that 1nterest shall not be taken 1nto consrderatlon in determnnng the'_ .

g -statutonly pennrss1b1e attorney fee
- f'_ :Fmally, the fonrth sentence of the statute states - i

' “However any contract entered into in excess of twenty percent of the beneﬁts to-_ -

e be paid during a period of two hundred eight weeks, as herein provided, shall be - .- L

' . unlawful -and.unenforceable as contrary to. the public policy of this state and any
. fee charged or received by an- attorney in violation théreof shall be deemed an
nnlawful practlce and render the attorney subj cet to d1s01phnary actron o .

Thts sentence t1es all the prev1ons sentences together and also mandates that any attorney fee-

agreement (contraot) prov1d1ng for a fee m excess of twenty percent (20%) of the beneﬁts to be"" -



-pard .dunng a perrod of two hundred elght weeks 1s not only prohrblted 1t is. unlawful and .
; unenforceable as contrary to pubhc pohcy Any fee charged or recerved by an attorney (Whether o
.' '{"'-w-set Out in a.contract or not) is in’ Vtolatlon of the statute and “shall be deemed” an unlawful .
::." .'praotrce thereby subJectlng the attorney to d1s01phnary actron.. - | o i ’
In regt,lar everyday Werkers cornpensatron matters .worlcers oompensatron.rndemntty. I_
: " 'beneﬁ.ts are calculated 111 Weeks For example- each percentage of PPD awarded generally:;.: o
S translates mto four weeKs .or benents | 1TD oenents are typrcally calculated and pard on a:-‘._ "
o '-:-"_j’:weekly basrs Frnally, PTD belneﬁts. although pald once a rnonth are calculated on:a. weekly.: 8
.' .baSN to arrive at the rnont‘rly amount due As a result it is easy to ouantlfy 1ndernn1tv beneﬁts
.'. for purposes of determrnrng the total arnount of such beneﬁts a cia:nnant erl receive over 208 -
| weeks ora lesser number of Weel(s for purposes of abnlyurg the up to but ‘not 1n .excessof 204;- :

of 208 weeks conungency attorney fee The same cannot be sald for future mechcal beneﬁts T

_'For example 1f a clarrnant aged 50 who is not recervrng Socral Seeurrty Drsabrhty beneﬁts

| =settlos future rnedrcal beneﬁts for $20 000 OO how.can We detennlne the value of the first 208
weeks of these beneﬁts We cannot It may be that for 208 weeks followrng the settlement the
% clarmant .w1ll-not need any medrcal treatment whrch 15, reasonable to treat the compensable_-' e
cond1t1on -But 1n the ﬁfth year the clarmant rnay need e.xtensrve surgery resultrng frorn and

L reasonable to treat the cornpensable condrtron In thrs crrcurnstance no’ attorney fees could be' ‘

. assessed because the rnedlcal beneﬁts for the ﬁrst 208 weeks are zero (O)

' The appellant herern suggests that a ﬁndrng of adchtlonal fees for medrcal beneﬁts is.

| . 1mpoxtant rrom & pubhc pohey standpornt Peutron for appeal at 5 Appe lant argues that thcre P

s a need for settlement 111 Workers compensatron clanns but that can only be facrlrtated by

- permrttrng addltlonal attorney fees for rnedrcal beneﬁts settlernents otherw1se the. attorney would '

B T a—



B nOt '-accept th.es'e" claims Pet1t10ner also argues that the Court S caseload would be lessened by

perrmttmg attomey fees m such settlements and that a Workers compensanon attorney-_' :

"contemplatmg a Settlement of a clann on behalf of a chent/clatmant must spend srgnrﬁcant_._' B

add1t10nal tlme and effort beyond the actual scope of representatron outhned in contracts w1th ;
| .'."_'_clarmants Petrtron for appeal/appellant hr1ef at 5. Appellant even goes on to suggest that such i
.,'-.':__'settlements Would never be made due to the s1gn1ﬁcant work 1nvolved or that chents would be o
- unabtc to get counsel to represent tnem Norw1thsrand1ng these arguments the SIgmncant wo 7
g f"-of an attorney 18 in- the lrt1gat1on of medrcal beneht rssues not in settlement of. them and to_ '
o nerrmt anrattorney to charge 20% of a $20 000 OO lump surn .settlernent of the future medrcal i
.bene fits 11'1 a workers compensatlon clarm w1thout more wonld be. a wlndfall and a hardshlp to:
. .a_dmmant _ R _ _ - _ C :
o l\levertheless all of the arguments rarsed by appellant may have therr place hut these are’. :
- arguments that should be presented to the Legrslature in a requested change m the controlhng

attorney fee statute The mference to be chawn from appehant s argument is that the Leglslature

L overlooked changes to the attorney fee statute When it enacted Senate Bll] 2013 in 2003 and

- o among other th1ngs allowed settlement of future medlcal beneﬁts However as drscussed such

L '4_1s not the case. Indeed the Leglslature has more recently, in Senate Brll 1004 effectrve 2005 _' |
'engaged in comprehensrve changes +o the workers compensatlon statLtes in- the process of o
- __pnvatwmg the workers compensatron system 'W1th all of the attentlon bemg pa1d to the West

..-___"Vrrgrma Workers compensanon statutes a:nd w1th mput trom all stakeholders durmg the-

_ La'wyers have routmely over the years. represented claimant’ 5 i med1cal treatment issues wrthout assessmg or _
chargmg atiorney fees, This is because the medreal treatrnent issues are srmply a part of the clarm and lawyers know
their fees are obtained on the mdernmty 1ssues : o .

S 14Seet‘ootnoteti supra.’ .

. BRue . 5(a), Rules of Professronal Conduct is dlscussed mfra but we do not know the amount of time clalrned by
; counsel fo have been spec1ﬁcally devoted to the settlements in issue m the case sub jud1c ' -
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leglslatrve process 1t is srmp‘ty not eredrble to suggest that the Workers compensattoa attorney .

o fee statute 111 aIl the workers eornpensatlon statutes has been overlooked

For 1nstanee attomey s fees were con51dered by the Leg1slature 1n 2005 When S ‘

_cons1derrng the needs of clalrnant s counsel to receive- addrtlonai payment m. leertarns _
_elrcumstances and 1t addressed 1t in W Va Code § 23 2C 21 [2005] Whrch reads n pertrnent_.’."

e aae .

._ | Upon detennrnauon blefﬁee of Judges tnat a aemal of eompensaurhty, 1rnt1a1

- TTD award, or. authonzatron for medical beneﬁts was unreasonable, attorney fees

- and costs obtaining’ reversal of denial shall be awarded to elarrnant W Va Lode R
¥ '_§23 2C- 21(0) : L -

o Nevertheless lhe West 1rg1n1a Leglslature has been eonsrstent 111 its 1nsrstence that the __

' ".rnamrnum attonrey fee allowed not exeeed 20% of the beneﬁts pa1d to a clarrnant and that such

.' '20% attorney fee is hrmted to the ﬁrst 208 weeks of benef ts When there has been a need for B
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| urodlﬁ‘"atmn, the lature has spoken ras in the aforementmned statutorv chancre spemﬁcallv'_..
.addressmg: an award of attomey fees 1n certam s1tuatlons When II‘EVIBWll]g the 1ssue of attornes/
. 'fees the Legrslature Was very clea:r that the g.rant. of addltlonal attorney fees relatlng to medlcal'_ '
_. _.benefits could only occur 1f the orlglnal den1al tvas found by the Ofﬁce of Judges to be-:_'_‘. &

_unreasonable In oonsrderauon of th1s consrstent and ver1ﬁab1e hi story, there is no need for thls_ .

i ._ ‘Court to modlfy, revrse or rnterpret the p1a1n lan guage of thrs statute

Importanrly, even 1f thls Court Were to 1nterpret the eontrolhng statute (1t should not as s
: the statute is clear) the cardmal rule of statutory mterpretatlon 18 to first 1dent1fy the legrslatlve'

. mtent expressed 1 the statute at 1ssue To thls end thls Court has recogmzed that “[t]he prnnary o

o _ obJect n construmg a statute ]S to ascerta:rn and grve effeet to the rntent of the Leglslature ”’ Syl

Pt 1 Smlth v. State Workrnen s Comu Commr 159° WVa 108 219 SEZd 361 (1975)

-..:_Where as is the ease here the appheable statute is clear and unambrguous and plalnly expresses . _' R



_-'.-the legrslatrve 111tent rt should be grven full force and effect and not oonstrued or Jnterpreted

' '_ .Coprer Word Processma SuoDIV lnc v WesBanco Bank Inc 220 WVa 39 640 S E Zd 102 : ‘.

.'.."_.110 (2006) Moreover at Syl Pt 5 Statev General Dan1e1 Mor,qan Post No 548 VF W 144

. Va 137 107 s B.2d 353 (1959), this Court held

_ When a statute is. clear and unarnb1guous and the legrslatrve 1ment is plain, the =
- statute should not be: interpreted by the. courts, and n such case 1t is. the duty of '
- the courts not to construe but 1o apply the statute : _ _

_. ’l‘here is also- tne rammar maxrm of e}fpressro .umus est exclusro altenus meanrng a,ne errpress .
| rnentron of .o-ne tmng nn.pIzes the exclusron of the other | Syllabus Hornt 5 n part M_angm -
B hunfee 174 w Va 53, 327 s Ezd 710 (1984) Hence the specl‘fc statutory ‘ansuase that.l e
.- [1}n no case shall the fee recerved be 1r1 excess of twenty percent of the beneﬂts to be oard _f- S
= “ durmg a penod of two hundred e1ght weeks - relates solely to rndernmty beneﬁts to. the e)rcltts1on3__ Ry
i ) 'f_ilof medwal beneﬁts There 1s another rttle relatmg to statutory constructron tivhreh holds that a :

e _ statute should not be 1merpreted o render a stature a nulhty or WhiCh leads to an absurd resutt

Charter Commtmcatrons \/I PLLC Vi Cornmunltv Antenna Serv1ee Inc 211 WVa 71 77 501
R -s E 2d 793, 799 (2002) leewrse thls Court has held

[I]t is not for {courts] arbrtrarrly to read 1nto [a statute] that Whlch it does not say j | L

_ Just as courts are not to eliminate through Judrcral interpretation words that were' .
_ -purposely Included we are obliged not to add to statutes somethmg me.:'_- -
-'Legzslature purposely omztted " Banker v. Banker, 196 W.Va. 535, 546- A7, 474 -
S.E.2d 465, 476-477 (1996) (cztmg Bullman v.'D & R Lumbér Company, 195 -
©W.Va, 129, 464 SEZd 771 (1995); Donley V. Bracken 192 W.va. 383,452
- 8.E.2d 699 (1994). ([E]mpha51s added.). See Sz‘ate ex rel. Frazier v. Meadow.r, R
193 W.Va, 20, 24, 454 S.E.2d 65, 69 (1994) Moreover “la] statute, or an. o
' adm1mstrat1ve rule, may not, -under the  guise of ‘interpretation,’ he rnodrhed L
revised, amended or rewritten.” - Syl. pt. 1, Consumer Advocate Division v. Publzc .
L :Serv.:ce Commission, 182 W.Va. 152, 386 8.E.2d 650 (1989) See Sowa v.
o '-Huﬁman l91WVa 105 111 A43SE2d262 268 (1994) : S

Longwell V. Board of Eduoatlon of Countv of Marshall 213 W Va 486, 583 S E: Zd 109 (2003)
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| _'_-For thrs (“ourt to “1nte1]3ret” the apphoable attorney fee m 1ssue here o provrde for attorney fees
' _1n settlement of future n1ed1cal beneﬁts 1ssues would be tantamount to a re—wntlng of the statute '

The mtent and rnterest in the regulanon of attorney fees by the Leg1slature 18 clear As '

| Prevrousl}/ recoglnzed and erlessed bY thls Court “[t]he workers gompensatlon SyStem .2

' ,'Whole 18| a creature of statute, and the leglslature has an 1nterest 1n assunng that 1ts statutory alm 3_ -

T of compensatmg tne 111_] ured is not ﬁustrated by lawyers WhO SlphOH off excesswe por’nons of the :

= award as the1r fees ”. Hrnennan V. Levrn 172 W Va ;77 785 310 S E 2d 943 Clearly, nelther- |

_the Leg1slature nor anyone else Would oonntenance the payment of attorney fees frorn a

- fsettlement of futnre med1ca,l beneﬁts where suoh settlen‘rent money is to be seu, asrde to pay for S e

_reasonably ant101pated l"uture medreal needs of the cl:nrnant prox1rnately resulnng from .

- compensable 1njur1es in hls/her elaun

Pet1t1oner herem also prev1ously requested frorn the West Vtrgmra .Oftlce of Drscrplrnary |

o Counsel an oprmon or. adv1ce as to whether an addrtronal 20% fee could be oharged a clannant rn;._ o
: "a. settlement of nled1cal beneﬁts The Board was unequryocal in its deors1on.stat1ng that the law' |
| : ﬁrrn was not allowed to charge a fee of 20% of medrcal beneﬁts 1esult1ng from negonatlons and e
'settlements of medlcal beneﬁts Thls opnnon of thel D1sc1phnary Board 1s: cons1stent yvrth the e

"pos1tron taken by the Ofﬁce of Insurance Commrssroner See:' Petl_tloner_s P'et1_t_10n_ f01

| Declaratory Rehef at J oint Des1gnatlon of Record at Llne 1

The Ofﬁce of Insurance Comnnssroner has recently been charged Wlﬂ'l regulatron of_- L
E Workers eompensatron tnsurance employer comphanoe w1th wo*'kers eornpensatron 1aws and_- -
e : rules and adrnrmstratron of all work:ers oompensatron clanns wnere the btate has nab1hty for"=

B payment of clanns 1nclud1ng, but not I!mrted to all of the “Old Fund” Workers Compensanon"'

: Comrnlssmn clanns wrth Date of Injury/Date of Last Exposure (DOI/DLE) prror to July 1 2005




'.."'.See WVa Code §23 2C 1 et___q WVa Code §33—2~21 WVa Code 33-2 22 It 1s an |
:_ mherent part of thts respons1b1hty that clatmants leglttmate clarms to beneﬁts be protected
:Thus. an 1mportant pubhc pohcy demands that the regulator/admmrstrator not authorlze any: L
_”_'_actwlty whlch mterferes w1th a ctatmant s entttlement and vested nght to momes properly;_ 3
._ .'_"_awarded ot agreed upon in settlement for the1r mtended and cntlcal purpose of paymg for.'.._.t KR
| "reasonable future medical treatme'lt Absent elear legtslattve mtent to authonze attomey fees o L
o :-be taken ottt of payments of futare medlcal beneftts setttements it weuid be mappropnate and:_ '

e _‘not in the best mterests of elalma;nts for the Office of Insurance Lemm1ss1ener to agree to allow- i

S 'atterney fees to be subtraeted from settlement of future medical benefits

Indeed the apphcable attorney fee statute 1s eIear And just as. all elalmants attorneys ’
| representmg ehents knew m the past and know today, that an attorney fee may not be eharged- o
s on an award of medlcal treatment beneflts 80 too shou]d such attorneys know that settlement_ :

'money aHoeated or dedJcated to pay a clalmant s future medrcal beneﬁts ‘may not be the subject—; '

L j of an attomey fee

Any change 1n the attomey fee structttre prov1ded for in the workers .comp.ensatlon : o

o _."_attor.ney fee statute should be made by the Legxslature as part of 1ts respons1b1hty for the.. -
regulatton of a comprehensrve workers compensatron system Therefore any change in. the' ..
Lamotmt or namre of attorney fees pennltted to be assessed agamst Workers compensatlon_ o

E awards or settlements must be con31dered and wetghed in totahty by the creator of the workers .

- compensatron system n West Vtrgmla the West Vtrgmta Legtslature :

7
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3. 'The West. Vn‘,qnna Workers COl’HDG‘lSELthll attornev fee statute at W Va Code
© 0 §23-5-16, does not permit an attorney to charge a separate maximum attorney fee -
- for accrued benefits and a further separate maximum attorriey fee, for future
o beneﬁts in an award of permanent and total drsabrhtv beneﬁts foa cIalmant/chent

_ 'The 1ssue presented here has a]ready been addressed by thls Court rn Hrnennan V. Levm o B

b 172 WVa 777 310 S E 2d 843 (1983) Connnrttee on Legat Ethrcs V. Coleman 180 W Va

| -_ 493 377 S E 2d 485 (1988) and Conlmrttee on Legal Ethlcs V. Bnrdette 191 WVa 346 445

S E 2d 733 (1994) Moreover 1t 1s asserted that Lhe 1ssue here 1s. controlled by thrs Court s

o decrslons 1n Coleman and Burdette ,.' LT
At thrs Juncture we agarn begrn our drscnssron by reference to the apphcable Workers

Cornpensanon auc'ney fees statute whrcn pro vrdes as rollows 'j o

."'-§23 5 16 Fees of attornev Eor clannant unIawfuI chargrng or recervrng of .
attorney fee L P _

; -No attorney s fee in exoess of twenty percent of any awald granted shaH be -
~charged or received by an attorney for a claimant or. dependent :In no case shall
~ the fee received by the attormney of such claimant or dependent be in excess of
- twenty percent of the benefits to be paid during a period of two. hundred eight
. weeks. - The inierest on drsabrhty or dependent benefits ‘as provided. for in. this - L
' chapter shall” not be considered as part of the: award in de etermining any such’ s
attorney’s fee. However any contract entered 1nto in'excess of twenty percent of. .
the benefits to be paid during a period of two hundred cight weeks, as herein: - -
provided, shall be unlawful and unenforceable as contrary to. the public policy of =

- this state and any fee charged or received by an attorriey in violation thereof shall. =

be deemed an unlawful practlce and render the attorney subject to- d1scrphnary“_'-, '
; actlon (1995 c. 253) ' L _ _ 5

: (Emphasrs added)

The Leglslature 1n 1995 moved the attorney fee statute from 1ts prevrous locat1on at

: WVa Code § 23 5 5 to WVa Code § 23 5- 16 The predecessor attorney fee statute (W Va
: _Code § 23 5 5) was enacted in 1975 and is 1dent1ca1 in al]. aspects rnatenal and relevant to the -

B 1ssue present here t0 WVa Code § 23 5- 16 As a resuIt th1s Court s decrslons drscussed
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o :herern are apphcable as the 1995 and 1975 statutes on attorney fees are for our purposes here
B 1dentlcal

It 1s a]so clear that the attorney fees to be charged by an attorney for representatlon of a’

cllent for Workers eompensatlon beneﬁts is contro]led by the attorney fee seheaule contamed 111_ S

W Va Code § 23 5 5 (now set out at W Va Code §23 5 16) Powyozruk v C & W Ceal.: .'

.CO 191 W Va 293 445 SE 2d 234 (1994) 16 Thus the Workers eom“ensatlon attorney feo

e SLatute sets the celllng (maxnnum) tee tnat can be cnargeo by an ttorne V. Ot course an auorney L

- and hrs ohent may agree to a Iesser fee and thrs may be what has oecurred here but We do not"_ 5 |

o '_ _ have in evrdence the attor‘rey fee agreetnem made by the unluentrﬁed c‘almant and hrs attorney

Grven the above there are two Statutory hnntatlons upon attorney fees 111 Workers o

Compensatlon clalms (1) the fee may not be more than twenty percent (2()%) of any award

granted and (2) thls fee (20%) in any award may not exceed twenty percent (20%) of the o

e . beneﬁts to be pard durlng a penod of 108 WGEkS

' Here the attorney 15 seeklng 20% of the acerued beneﬁts for a 208 Week penod and a

_' _:. further 20% of future beneﬁts for a 208 Week perlod all to be pard to ctalmant m hls PTD award

I _'Upon the case law prevrously orted and upon the plaln wordtng of the statute it is clear that the :

A attorney rnay not “double d1p as he desrres but is hnnted to, and may not take attorney fees 111_ e

' . ": CX0CSS of 20% of the beneﬁts to be pa1d durmg a perrod of 208 weeks i

In Hnerr*ran V. Levm supra the clalmant Mr Levm ﬁled a Workers compensatron
;-'el'a_nn. He___was_ rep_re-s_ented _by Mr. Hmerman', an attor_ney with _the Unrted -Mine Worker_s".'

: (“UMW . Th_e Workers’ CorrrpenSation Commission ruled on Mr. Levin’ s claim and awarded

s Durmg oral argument on the motlon dockct Tostice Albrlght suggested that West V]rgmla Code, § 30—2 15
1 [1923], a general attorney fec statute, may be appheable to th¢ matters presented in this appeal: However '
s Pom{ozvﬂc answers that quesnon, as does the general Tule of law that a speCIﬁC statute controls the general '




B h1m beneﬁts for a 20% permancnt partlai dlsabthty (“PPD”) On _'behalf of Mr Levin, Mr S

: Hrnennan protested the Commrssron award of 20% PPD

Mr Hlnerman then left the UMWA but Mr Levrn 1ate1 s1gned a contrngency fee'. -

agreement thereby hrrrng Mr Hmerman to stay on hIS clann The contmgency fee agreement

.:pl“OVIded that counsel would recelve 20% of ail cornpensatton awarded for a penod of 208 '

. '-weeks Thereafter the Worr{crs Compensatlon Appeal Boatd (thrs was before +he Ofﬁce of

o Judges was establrshed by the Legrstatare) orderect an 1ncreascd ratmg grantlng pennanent tovat R

o -'drsablhty beneﬂts to Mr Levm In th1s regard the clarmant (Mr Levrn) was to- recerve_'

L E :$19 732 38 m retroacuve (aocrued) beneﬁts and future pa yments of $1 162 “8 a month

- The clannant sent a telegrarn 10" the Comrnrssron revoklng 1ts authonty to honor Mr '7

Hrnerrnan 8 clalm for attorney fees After refusmg to pay the attorney fees Mr Hrnennan f led a. .
.' CWII actron to 0011601 his fees Thereafter he obtalned a default Judgmm for 20% of the beneﬁts i
o be pald to clannant for 208 Weeks - S .

| Mr Levm appealed 01’1 Ilumerous 1ssues Of note here in afﬁrmlng the default Judgrnent

in favor of Mr Hlnerman the Court noted that the fee agreernent was. 1r1 accordance w1th the

o statutory ]1rn1t Hlnerman sunra 310 S E. 2d at 850 Nevertheless the Court was mrndﬁtl of the S

_ 'argurnent by Mr Levin that a fee was charged 1n h1s clann on the 20% PPD award and a further >
' fee was assessed on the accrued and future payrnents resultrng from Ins PTD award
Acknowledglng that he attorney fee statute barred an attorney from recervrng a fee in.

' excess of 20% of 208 weeks of beneﬁts 1n any award granted and desplte the fact that Mr '

o thennan represented Mr Levrn pursuant to two separate contracts this Court detennrned that.

s alI of the actrons of Mr Hlnennan on the part of Mr Levrn were auned toward the nrocurernent : ;'

"_.of a srnale award (EmphaSIS added) Thus notw1thstar1d1ng the 20% PPD award Wthh was
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_'.appealed and whrch appeal then resulted m the subsequent PTD award on appeal 1t Was all one'_-'.-,_ o

“ 7'award As a result and smce Mr Hrnerman Was pard $6OO OO out of the 20% PPD award the

- "Coutt ordered thrs a:rnount be deducted frorn the amount to be pard Mr Hlnerman

Thus 11: is clear ‘iom thts case that the statutory hmrt for attorney fees is ZU% of 208 f

i .?:::weeks of benefrts even though the clarmant recelved substantrat retroactrve (accrued) beneﬁts F

LR -_and substantral future beneﬁts for hfe Indeed e $600 00 pard Mr Hmerman for the 20% PPD '_ i

= ”award when he was an attorney for tne JI WA Was deaucted snlce tne Court detennrueu LﬂlS'- B

o ':'Would have been in excess of the statutory hnnt There 15 10 drfference m the case at bar 1f ;'_ iy ._

'.'petrtroner is perrnrtted to recewe 20% of 208 weeks of the retroact1ve { accrued) bencﬁts and a.-:- o |

:further 20% of 208 Weeks of the future beneﬁts to be pald clatmant the attorney wﬂl be S

c recewmg two separate attorney fees Wh1ch ]S 100% more than the statute permrts That the :

"statute 1s constltutlonal or 1s an undue 1egu1auon of the practrce of Iaw is not open to -

‘ _A'consrderatron As stated by the Court in H.rnerman supra ..the Leglslature has an 1nterest in

'; '.'assurrng that its statutory ann of compensatlng the 1njured is not fruStrated by lawyers who ;

S ':srphon off excessrve portrons of the award as thelr fees s 310 S E Zd at 851

If thls Court pernnts petrtroner to recover the fees he seeks 1t would ernasculate thej :
1 pubhc pohcy of thls State as stated and rccogmzed by this Court in Hmerrnan and allow, .

o 'pet1t1oner to “double drp, thereby srphomng off an excesswe portron of clalrnant 5 award

o In Comrmttee on Legal Ethrcs y. Cole'nan, 180 WVa 493, 377 S E 2d 485 (1988), thrs: '_ 0 "

: Court was presented w1th the Very 1ssue presented n the case at bar The only d1ffe1ence 18 that_ :

m uolema:u the claunant 5 attorney actually assessed and collected two (2) separate attorney |

o ifees Frrst attorney Coleman. r'harged and w1thheld 20% of the accrued beneﬁts (172 3/7 -

i : ':WGC]{S) Secondly, attorney Colernan charged and w1thhe1d 20% of the future beneﬁts llmrted to.




- 208 weeks Thls was 4 total fee of $12 782 40 based upon a total of 380 3/7 Weeks of beneﬁts

o j.It was all taken by attorney Colernan ﬁom the clannant 8 $28 968 00 check for accrued beneﬁts

» In the case at bar petrttoner ostensfoly has charged and w1thheld 20% of 208 Weeks of future - :_

' j-'beneﬁts and has Wlthheld 20% of 208 Weeks of the accrued beneﬁts but apparently has placed' '
o thrs sum. in esc1ow although we do not know for sure as we: do not have the facts developed
' below to ﬁtlly ascertaln the Whereabonts of thrs addl‘uonal fee or the arnount of 1t

'1 oleman tnrs \_.«OUIL was presented Wltn tne questl il of wuether the Worhcrs

_ ,compensatlon statute hnntmg an attorney s ree 1s apphcaore to -an awa1c1 of permanent tora1

' '_ - dlsablllty be eﬁts 1n such a manner thaf the accrt,ed beneﬁts are not a separate award ﬁ:om the

"-_luture beneﬁts 'Coleman 377 S. E 2d at 486 Thrs \,ourt was also presented wrth the questlon S

: -of whether the attorney Was subject to d1sc1phnary act1on for chargmg and collectmg an
S _-:excesswe or 1llegal fee

ln answerlng tne ﬁrst questron thts Court reV1ewcd the recent hlstory of the Workers =

o '_-compensatron attorney fee statute revrewcd the meamng of the term award e and then held at -

' '7:--:S*yllabus Pomt 1 as follows

 Under W Va Code 23 5 5 [1975] an attonley § fee for a351st1ng a

o -workers ‘compensation claimant in obtamlng a permanent total dlsab111ty award,.
consisting of accried and future beneﬁts is not-to exceed twenty percent of the_ s

: accrued and future beneﬁts as one award subJect to the 208-week hrmtatron B

W1th respect to the second quesuon presented although not prec1sely relevant here thrs_ o

. .'Court beheved there to be a good fa1th 1nterpretat1on placed on the statute by attorney Colernan

B and 1t d1d not uphold the dlscrphnary sanct1on 1n1posed by the State for Eth1cs Cornrn1ttee on :

S '._'atterney Colernan Colernan 377 S 2d at 492

The prec1se pertment Jssue presented to and dec1ded by, thrs Court in Coleman is Tow |

| before thlS Court agam in petltloner ) petruon for appeal wherern the attorney agarn seeks to do o




'that whrch thls Court held in Coleman that it could not do and was unlawful Although there are': o
_ --accrued (retroactrve benefrts) and future beneﬁts avarlable to a clarmant in, a workers §
: compensatlon PTD award they are both part and parcel of one PTD award To hold otherwrse

o Would be contrary to the admomtron in Hmerman supra that “ the 1njured ]S not frustrated by'.

) lawyers Who srphon off excessrve portlons of the award as thelr fees Hmerman 310 S E 2d at '_ B

| In ommrrtee on Legat nthrcs v, Buruette 190 W 'Va 34o 445 S E "d 73 3 (1994), (per |

~currum) the Court Was agtun presented among othe1 1ssues with' the prec1se issue aecrdea 111 '
- Coleman regardrng the lega ty of chargmg two (2) separate fees m. one clarrn for DTD beneﬁts -
' There attomey Burdette coﬂected from four (4) of his Workers compensatrcn cirents 20% of :3 | 3
- therr back pay (accrued) benefits and in addrtron charged them 20% of therr future beneﬁts to
o ‘be pald for 208 weeks Indeed Just as m Colernan the attorney n Burdette colIected hts separate -

statutory maxrmum fee on the future oenents from hrs cuent s checks for accrued beneﬁts See_ '_ i

= footrrote 2 1n Burdette 445 S E 2d at 734

In reachrng 1ts dec1sron thrs Court stated that “ . We I‘CJ ect respondent 8 suggestlon that -
-he Was unaware of the Coleman decrsron When he asked hts cllents startmg 1n January, 1989 to .

B agree to h1s fee arrangement WhICh was esscnnally the same as that condemned m Colernan

Burdette, 4458, E 2d at 735

In holdmg the attorney should be sanctloned by a one year suspensmn ﬁom the practlce:, :

3 ot law the Lourt reafﬁrmed in Burdette at Syl Pt. 2 1ts hotdmg in byt Pt. t of L,oleman tnat: '

) Unde1 W Va COdu 23 5- 5 [1075] an attorncy 8. fee for a551strng a.
- workers’ compensatron clatmant in obtammg a permanent total dlsablhty award, - -
~consisting of accrued and futme ‘benefits, is not to exceed twenty percent of the
' accrued and future benefrts as one award subj ect to the. 208-Week hmrtatlon

: 23




It bears repetltlon that for our. purposes here there 1s no dlffelence m the Workers .

compensatlon attorney fee sta‘rute referenced in. Hlnerman Coleman and Burdette at W Va

Code § 23 5 5 and the one now Iooated at W Va Code § 23 5 16 Fmally, the devrce or scheme'

o conjured up by the attomeys in Coleman and Bmdette is: the ver j 8ame advanced by the_:

o petmoner here Because 1h1s Court has spoken fo the very same issue twrce before thls Court_ G

: 'heed not rewsr‘r the. 1ssse nor’ should this Couri condone the pet1t1oner S attempt to defeat the_"..' -

| 1s1etures 1ht TES t _‘. 1h a.ssmurg thst its stcsetory a.uﬂ 4of eonpenscdmg tue mJLseu is. not

: '.Imstrai:ea by iawyers Who S]phOIl off excessrve portlons 0.1 the award as Inerr fees.”

‘. Nomlthstandmg the above dmcussron and noiwrthstandmg the r'elhng” WVa Code , |
K § 23 5- 16 places on attomey fecs WhiCh can be charged for rep1esentmg clalmants in workers o

: _.: .-7-compensat10n clarms one must also take into cons1derat10n Ruie ]‘ S(a), Rules of Professmnal".'
Conduct Rule 1 S(a) prov1des in pertment part es foliows N | R

- (a 'a A lawyer s fee shah be reasonable The 1actors to be con&dered in.
determrmng the reasonableness of 4 fee include the foliowmg R ;
(1), the time and labor requlred the novelty and chfﬁculty of the questrons
involved, and skill requisite to perform the legai service properly; B
(2)  the likelihood, if apparent to the client, that the acceptance of the - _
- - particular employment will preclude other employment by the lawyer;
. (3)  the fee customarily charged in the locality for sumlar legal serv1ces
. .(4) - the amount involved and results obtained; - - - g
7 (5) - the t1me limitations 1mposed by the client or by the c1rcumslances
-~ (6)  the nature and length of the professional relationship with the client;
~ (7). the expenence reputa’uon and ab111ty of the lawyer or lawyers performmg
the serv1ces and: : S
X (8) _ whether the' fee is ﬁxed or eontrngent

e mrs mﬂe was 1ererenced oy the umce of ursmpunary Lounser in the Marc 23,. 00 leu:er in.
'_ 1he 1ec0rd hereln relatlve to chargmg attorney fees and 1t was also “i"ront and center” in ﬂll“'

Court 5 decrsmn 111 Commrttee on Legal Ethlos v Burdette 191 WVa 346 445 S.E. 2d 773 |

2y .(1994)




However because th1s second 1ssue Was never presentcd to the Crrcmt Court for demsron _
R and because We do not know any of the facts with respect to the asserted “on-set date” 11t1gatron RN
o :"1t Would be speculauvc at thrs tnne to ploceed w1th a drscussron of the Rule 1. S(a) factors as they " L )

L .';_:_-relate to the 1ssues presented

Sufﬁce to say, Syllabus Pomt 1: ot Commrttec on Legal Eth]cs v Coleman 180 WVa R -.

i 3 '493 377 S E. 2d 485 (1988) and Syllabus Pomt 2 of Comnuttee on Legal E’fhws v. Burdette lQl -

o W‘Va Jé.to, 445 S. E Zd 733 (1954), are clear ‘ “”nder V\/ \/a r,ooe § 23 5 g1975j [now 9 23--'_
s 16 [2003}] an attorney s fee for a531st1ng a Workers compensatlon elarmant in ootalnlng a
_'_peﬁnanent total dlSabllllly awa1d consrstmg of aecrued and ﬁtture beneﬁts is not to exceed L

':__'twenty percent of the accrued and l"uture beneﬁts as one award sub]ect to the 208 weel{__:., o

o lmutatron And as. thrs Court held in’ Syllabus Pomt 6 in pa:rt in Hlncrman V. Levrn ' “Tlns"

l1rn1tatron applles to the ht1gat10n of one clalm up to the rendrhon of a ﬁnal order but does not:: :

- -'_'.:apply to new clalms such as reopemngs that may be related to the ﬁrst cla1m but 1nvolve tne full

B :.11t1gatton ofa new issue.” ” 172 W Va 777 310 S E 2d 843 (1983)
| On set date determmauons Wlth respect to permanent and total dlsabrhty awards are but a_l
: : -part of the htlgatron of an applrcatron for a permanent and total dtsablltty award and no rnatte1 C | :
;'.'how one phrases 1t the result is a- ﬁnal order/“award” 1nvolv1ng accrued beneﬁts and future_
o _-f'beneﬁts The dlscussron of the rssue presented hereln reﬂects the construetlon placed up.on.the a
attomey fee statute [W Va Code § 23 5- 16] by the Commlssroner and is consrstent w1th the.
| _ Leglslature s mtent 1n the attorney fee statute at W Va Code § 23. 5 16 and 1ts rnterest 1n;' -
: _'?assurng that 1ts [Legrslature sl aim of comyensatmg mJutecl [Wurkers] is not frustrated by: g
lawyers Who Slph(}n off excesswe portrons of the awa:rd as therr fees > Hlnerman 310 S E 2d at :

LooesL
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V.I;'*

CONCLUS ION

Wherefere for the teaeons dzscussed 1t is- respectfully. aseerted Ithat the appeal herem was L
| '_ ll.mptfowdently granted 0therw1se the ruhng of the Czrcuﬁ' Court on the one (1) 1ssue plesented. T

_ ;'le correct and should be affixmed Moreover the olear language of the apphcable Workers ..
. . ._:cojmpenmtmn attomey fee statute atld the mtent of the Leglslature gleaned +hﬁreﬁ-om is to hmlt' PRI
'..auorney tees‘.to ﬂtose sﬁemeea ‘Jy Statltte c.“tﬂCl.P-“eserve to Won{ers colupensetiezt cmmants as' : :

_much 01 their 1naemn1ty beneﬁts as possmle II counsel for workers compensatlon ualmants_ SRR

' Wv!h to ehange the wmkers r'ompensatlon at mey fee statute thev should ceek reﬂress from tbe

' 'Leg1slature not seek to have thlS Court re- wnte the statute to the,r satlsfactlon

 David L. Stuart (Br.u No 42)

- Senior Deputy. Attomey enelal
P.0.Box4318 - S
Charleston, WV - 2536_4 S
__ (304) -558#0708?- :

_ Attomey for J ane L Clme Cemmlssmner

- West V1rgm1a Ofﬁce of Insurance Commlssmner SR

: :"36'1. -
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. PloiySenicssic  Miedicare Set-Aside Arrangement (MSA) |4
' Whenis it Appropriate? When will CMS Review the MSA,

: _Worké_rs_’ Comipensation (WC)
.+ Clabmantiszlreadya - i
. MedicareBeneficiary - M

' 'WC Claimant isnotyeta .
+“. " Medicare Beneficiary . -

Hasappliedfor || [ | 1ewe Claimant is
2 62 % Years old

N “Has pot applied for
~|. - 53DF benefits -

-88DI benefits

Settlement under
$250,000

Settlement under M| Settlement over B
- $250,000 .. 250,000 . R

“A MSA 15 always ‘

" appropriate*. _
S will Review if YES MSA* YES MSA VES MSA*
Tetal Settlement is WSO = -
. . “NO CMS & CMS. NG CMS -
greater than $25’0.0 " Review . Review- Review..

jThiQ chart. iﬂush’_’ataé 1he'appfoﬁriaten.ess ofa MS_A in the maibrify of 'caées; see reverse side for r.:ompiéte list from the Centers for Medicare & Medicaid Services (CMS).
: Please contact Gregg Chapman F.H.P.§. Lead Counsel/Director of MSA Education at 488,987 2667 wiil ali MSA. related questions. *See reverse side.

" TOMAKE A REFERRAL CALL: 858-987-2667 OR FAX: $88.685.9375 woww firsthealthps.com

- What are the thresholds for CMS Review of a Medicare Set-Aside Arrsngement (MSA)?
.+ The Centers for Medicare & Medicaid Seivices (CMS) has identified the following two critetia when a CMS Reviewed
Medicare Sei-Aside Arrangement (MSA) is appropriate; . . S e T

© 1. Ifthe claimant is already a Medicare beneficiary at the time of settlement, then'a CMS Reviewed MSA is appropriate
- when the tofal settlement amount' is greater than $25,000,. Sl e

2. If the claimant is not et a Medicare beneficiary, then both of the following must be true for a CMS Reviewed MSA to

be appropriate: Ge T s Ty o
. a . The total settlement amount' exceeds $250,000 AND - o
b The claimani has a

“reasonable expectation” of Medicare enrollment within 30 moiths? of the date of settlement

* Why should a MSA be included in a‘settlement that does not meet the Review thresholds? -
.- In the Memorandum dated July 11, 2005, CMS stated that the criteria noted above *...are only CMS workload review .-
. thresholds, not substantive dollar or “safe harbor” thresholds for complying with the Medicare Secondary, Payer (MSP) law.
-Under the MSP provisions, Medicare is always secondary to workers” compensation and other insurance such as no-fault arid

' liability insurance. Accordingly, all beneficiaries and claimants must consider and protect Medicare’s interest when.settling any'_
workers” compensation case; even if review thresholds are not met, Medicare’s interest must always be considered.” : .

- Based on this information, it is our recommendation that & MSA be included in those WC settlements where the WC claimant is "

-not yet 4 Medicare beneficiary but has applied for SSDI benefits or is at least 62 % years old and the total settlement amount is
less than $250,000. Additionally, wé recommend including a MSA in seftlements where the claimant is already a Medicare -~ .
beneficiary but the total settlement amount is equal to or less than $25,000. The MSA in these cases would not be sentto CMS. -
for review since the review threshold is not met. By including a MSA in these settlements, Medicare’s interests are being taken
into consideration. The importance of cemplying with the MSP law is to protect against future claims by CMS: .
'Tﬁta]..scnlcmént amaumi iﬁ'c]udes, but is.niot limited to, wageé, attorney fee;,ral!'fdtursje 'hiediézfl_.expénses and repayment of any Medicare conditional payments, and that payout .
totals for all annuities to fund the above expenses stiould be used rather than cost or present values of any annuitics. Also note that any previously settled portion of the WC
claim mugt‘be‘_ipcl_udqd in cofputing thémlal._settlen_:.cnt_ amouit; : o , e o DRV TR . .

L. . The indivicual has applied for Social Security Disability Insurance (SSDI) benefits.

;. Tie individual has been denied 35D but anticipates appealing that decision, e - 5 R Q FKStH@&iﬂL 3

2.
- 3. " +'The individual i3 in the process of appealing andforre-filing for SSDL. - . -~ : S . .
4 ‘ .. Priority Services,Inc.

- .- ? Sitnatioins Where an individual has-a réssonable expestition of Medicars enrollment within 30 months include bit are not lictited to: - .

The individual is 62 ¥ years old (i.e. may be efigible for Medicare based upon histher age wuh:n 30-@0nth_s). L
The individual has an End Stage Renal Disease (ESRD) condition but does not yet qualify for Medieare based upon ESRD. -+~ + - o
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